Navigating the Same-Sex Marriage Landscape:
A Primer for the New York Private Client Attorney

By Derek B. Dorn

Since the turn of the millennium, and especially
over the past year, same-sex marriage has become
the issue of our times. Most significantly, in May
2004 Massachusetts became the first state to solem-
nize (i.e., sanction the creation of) same-sex mar-
riages. While at this writing Massachusetts presently
remains the only state in which a same-sex couple
can marry, several other states have opened quasi-
marital institutions to same-sex couples, chief among
these being Vermont’s civil union. So, too, has the
movement for same-sex marriage advanced abroad,
with Belgium, the Netherlands and several Canadian
provinces already granting equal marriage rights to
same-sex couples.

“The legal status of same-sex
marriage is evolving rapidly. . . .
Until addressed by the Court of
Appeals or legislature, the rights
of same-sex couples under New
York law will be clouded by
uncertainty.”

In recent months, New York has emerged as one
of the next battleground states. Between October
2004 and February 2005, five separate New York trial
courts ruled on whether New York’s Constitution or
Domestic Relations Law require the state to solem-
nize same-sex marriages. While four trial courts
found no such requirement, the New York Supreme
Court for New York County disagreed, holding that
the state constitution requires New York to grant
equal marriage rights to same-sex couples. Because
these decisions conflict, it is almost certain that the
New York Court of Appeals will ultimately resolve
the issue. An unambiguous extension of equal mar-
riage rights would surely prompt a rush to the wed-
ding altar in New York, home to the second most
same-sex couples of any state.l

Still, it likely will be a year or longer before the
Court of Appeals acts to resolve the conflict among
the lower court decisions. In the meantime, authority
suggests that New York will respect any same-sex
marriage that is valid where created. As such, marry-
ing in Canada or (if possible) Massachusetts,? or
entering a civil union in Vermont or (beginning in

October) Connecticut, might offer same-sex couples a
more expeditious route to accessing benefits that
New York law extends to married couples, including
the unlimited marital deduction from the New York
estate tax.

But irrespective of whether New York sanctions
the creation of same-sex marriages or accords recog-
nition to same-sex marriages created in other juris-
dictions, the Defense of Marriage Act (“DOMA”),
enacted by Congress in 1996, prohibits any Federal-
level recognition of same-sex marriages. Nor are
same-sex marriages “portable” to any of the 40 states
that have enacted their own such bans. A proposed
amendment to the U.S. Constitution would sweep-
ingly prohibit any state from choosing to recognize
same-sex marriages.

This complex and rapidly shifting landscape
presents a challenge for New York same-sex couples.
In considering the question of marriage, these cou-
ples must ask not only the familiar (and personal)
“if,” but also the legal questions of “when” and “in
what jurisdiction.” Moreover, because their mar-
riages will not be recognized universally, same-sex
couples must plan carefully for marriage. In particu-
lar, they must be aware of difficulties in obtaining a
future divorce and that accessing certain state-level
spousal benefits could result in adverse Federal tax
consequences.

To help attorneys advise clients on these issues,
this article maps the current state of the law and
highlights planning considerations. Part I sets the
stage by reviewing out-of-state developments. Part II
reviews case law concerning the ability of same-sex
couples to marry in New York. Part III examines the
extent to which New York will recognize same-sex
marriages and civil unions that are validly created in
other jurisdictions. Part IV discusses Federal non-
recognition under DOMA. Finally, Part V evaluates
the options for same-sex couples who wish to marry
and considers tax and estate planning implications of
same-sex marriage.

At the outset, a caveat is necessary: The legal sta-
tus of same-sex marriage is evolving rapidly, with
new case law being issued and statutes being enact-
ed on what seems like a daily basis. Until addressed
by the Court of Appeals or legislature, the rights of
same-sex couples under New York law will be cloud-
ed by uncertainty.
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I.  Out-of State Developments

New York attorneys need to be familiar with out-
of-state developments for several reasons. First,
many New York same-sex couples have traveled, or
will travel, to other jurisdictions for the purpose of
marrying or becoming civilly united. Second, same-
sex couples may become domiciled in New York
after having married elsewhere. Third, for the New
York same-sex couple who owns property in another
jurisdiction, marrying, becoming civilly united or
creating a “quasi” marriage might enable the couple
to access transfer tax benefits from the other jurisdic-
tion. Finally, these out-of-state developments inform
the spectrum of paths that New York’s courts or leg-
islature might choose to take.

A. Vermont Civil Unions

In the first breakthrough with enduring implica-
tions,? the Vermont Supreme Court ruled in 1999 that
denying same-sex couples the benefits of marriage
violates the Vermont Constitution’s Common Bene-
fits Clause. The court directed the legislature to
modify Vermont’s marriage statute, either by open-
ing marriage to same-sex couples or by crafting
“some equivalent statutory alternative.” The legisla-
ture chose the latter and created the “civil union.”>

Because civil unions were intended to be “sepa-
rate but equal,” the civil union statute defines “mar-
riage” as “the legally recognized union of one man
and one woman,” while also providing that the par-
ties to a civil union shall be known as “spouses” and
shall “have all the same benefits, protections and
responsibilities under [Vermont] law . . . as are grant-
ed to spouses in a marriage.”® Thus, under Vermont
law, the sole distinction between a civil union and a
marriage is the nomenclature. Yet when civil unions
first became available in July 2000, Vermont’s estate
tax was still a “sponge” tax—that is, for resident
decedents who died with taxable estates, Vermont
assessed a tax equal in amount to the state death tax
credit that had been allowed against the Federal
estate tax under I.R.C. § 2011. Because civil unions
are disregarded for Federal estate tax purposes,” “a
reduction in the Vermont estate tax liability for par-
ties to a civil union based upon the Federal marital
deduction would not [have] reduce[d] the total estate
tax liability.”® Accordingly, the civil union statute
expressly provided that civil unions shall have no
effect for Vermont estate tax purposes. But in 2002,
Vermont decoupled its estate tax from Federal law;?
shortly thereafter, the legislature extended to civilly
united spouses the unlimited marital deduction from
Vermont estate tax.10 The extension took effect upon
the January 1, 2005 completion of the Federal state
death tax credit phase out.l1

Vermont imposes no residency requirements for
entering a civil union. Consequently, thousands of
non-Vermont couples, the greatest number of them
from New York, have traveled to Vermont to become
civilly united.12 But that Vermont is presently the
only state to solemnize civil unions has clouded
“portability”—that is, the extent to which civil
unions will be recognized in other jurisdictions.
Because of strict residency requirements imposed on
couples who wish to file for civil union dissolution in
Vermont court,!3 this question has been brought to
bear in the dissolution context. While trial courts in
Iowa and West Virginia have each recognized a Ver-
mont civil union in order to dissolve it,}4 appellate
courts in Connecticut and Georgia have refused to
do s0.15 As discussed below, the New York Supreme
Court for Nassau County is the only non-Vermont
court that has extended affirmative rights to civilly
united spouses.16

B. Massachusetts Marriage

Nearly four years after the Vermont Supreme
Court’s historic decision, the Massachusetts Supreme
Judicial Court took the further step, ruling in
Goodrich v. Department of Public Health that “[l]imiting
the protections, benefits and obligations of civil mar-
riage to opposite-sex couples violates the basic prem-
ise of individual liberty and equality under law pro-
tected by the Massachusetts Constitution.”” When
Goodrich took effect on May 17, 2004, Massachusetts
town clerks became required to issue marriage
licenses to same-sex couples.

Same-sex couples who marry are entitled to all
benefits that Massachusetts extends to married cou-
ples, including the ability to file joint state income
tax returns and the unlimited marital deduction from
Massachusetts estate tax. As a practical matter,
because Massachusetts income tax calculations are
tied to Federal calculations, the state requires same-
sex married couples to complete a pro forma Federal
income tax return as married, and to submit that
return with their Massachusetts return. A similar
procedure is required for the Massachusetts estate
tax return of a decedent who is survived by a same-
sex spouse.18

Although Goodridge is undoubtedly the most sig-
nificant development to date, two caveats warrant
mention. First, same-sex couples are presently unable
to marry in Massachusetts unless both spouses
reside, or manifest an intention to reside, in Massa-
chusetts. The limitation stems from an obscure 1913
statute, which provides that “no marriage shall be
contracted in [Massachusetts] by a party residing
and intending to continue to reside in another juris-
diction if such marriage would be void if contracted
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in such other jurisdiction, and every marriage con-
tracted in [Massachusetts] in violation hereof shall be
null and void.”! Based on the statute, Massachusetts
town clerks have been ordered to “cease and desist”
from granting marriage licenses to out-of-state same-
sex couples.?0 The statute is now itself the subject of
litigation?! and a legislative repeal effort.22

Second, Goodrich prompted a movement to
amend the Massachusetts Constitution. The pro-
posed amendment simultaneously would prohibit
same-sex marriage and create civil unions. To take
effect, the amendment must be approved by two
consecutive joint meetings of the legislature (known
as constitutional conventions) and then by voter ref-
erendum. In March 2004, a first constitutional con-
vention approved the proposed amendment. The
amendment’s prospects in the current legislature are
far from certain;?3 it is also unclear if voters would
ratify the amendment.2* The earliest this process
could be completed is November 2006.

C. Connecticut Civil Unions

In April 2005, Connecticut became the first state
to enact civil unions without court mandate.?> The
law, which takes effect on October 1, extends to civil
union “partners” “all the same benefits, protections
and responsibilities under law . . . as are granted to
spouses in a marriage.” Among these benefits are the
exemptions for transfers between civil union part-
ners from the Connecticut succession tax26 and from
the Connecticut gift tax.2” Unlike its Vermont analog,
the Connecticut statute does not define the parties to
a civil union as “spouses.”

D. Quasi-Marital Institutions

Additionally, several state legislatures have creat-
ed quasi-marital institutions that make available to
same-sex couples certain rights that had previously
been reserved for married spouses. At a minimum,
these institutions grant registrants hospital visitation
and health care decision-making rights. A brief con-
sideration of these institutions illustrates the range of
privileges accorded at the state level and the degree
to which legislatures in some states have been will-
ing to extend rights to same-sex couples.

Since January 1, California’s statewide domestic
partnership registry has resembled Vermont'’s civil
union, minus the state tax benefits. The registry
extends to domestic partners all non-tax rights avail-
able under California law to married spouses,
including the intestate inheritance preference.?
Notably, all property acquired during a partnership
will be treated as community property for property
law purposes, unless the partners enter a transmuta-
tion agreement.?? The registry is open to non-
California couples.?0 Yet because classification as

community or separate property is generally based
on owner domicile (rather than property situs), com-
munity property treatment is probably available only
to registrants domiciled in California.3!

New Jersey’s domestic partnership law, which
took effect in 2004, extends certain rights as next of
kin. But the law extends no intestate inheritance or
elective share rights,32 nor are domestic partners
treated as spouses for income and estate tax purpos-
es.33 The law does, however, exempt transfers to a
surviving domestic partner from New Jersey inheri-
tance tax.3* Given the high marginal rates of this tax,
this provision could result in significant state death
tax savings for a decedent who dies owning New Jer-
sey property. For instance, if a decedent dying in
2005 bequeaths a $1,000,000 New Jersey house to her
same-sex partner, the bequest ordinarily would gen-
erate a $153,000 inheritance tax liability on the dece-
dent’s estate.3> But if the decedent and her partner
had registered as domestic partners, the same
bequest would pass free of any New Jersey inheri-
tance tax.3¢

Couples who register as domestic partners in
Maine or as “reciprocal beneficiaries” in Hawaii are
entitled under those states” laws to the intestate
inheritance preference and right of election.?” Hawaii
also extends funeral and family leave and limited
transfer-tax benefits.38 Maine confers next-of-kin sta-
tus, victim’s compensation rights, and rights of
guardianship and conservatorship.

In additional states, legislative efforts are under-
way to extend various levels of relationship recogni-
tion to same-sex couples. Alongside this activity, a
number of lawsuits pending in state courts challenge
the inability of same-sex couples to marry. As this
article goes to press, trial courts in California and
Washington have each held that the respective state
constitution requires equal marriage rights for same-
sex couples.40 Both of the decisions are on appeal.
Similar lawsuits are also pending before Connecticut,
Florida, Maryland, New Jersey and Oregon state
courts and, as discussed below, the New York Appel-
late Division (First and Third Departments).4!

Finally, dozens of U.S. municipalities, including
11 in New York State, offer domestic partnership reg-
istries.#2 The statutory rights associated with these
municipal registries generally are few. Still, registra-
tion could carry significant benefits. For instance,
some employers, particularly local governments,
make registration a prerequisite to accessing employ-
ment-related domestic-partner benefits. Moreover,
entering a municipal registry could enable couples to
access rights under the statewide registries of other
states, such as New Jersey.#3 Registration of a domes-
tic partnership could also provide prima facie evi-
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dence of a couple’s relationship, which could prove
essential in a variety of legal contexts.

E. Developments Abroad

In 2001, the Netherlands became the world’s first
jurisdiction to grant full marriage equality to same-
sex couples. Belgium followed in 2003. The same
year, Ontario’s Supreme Court ruled that the Canadi-
an Charter (Canada’s equivalent to the Bill of Rights)
grants same-sex couples the right to marry. The deci-
sion mandated the Province of Ontario to grant
same-sex couples marriage licenses and the Canadi-
an Parliament to codify a sex-neutral right to marry.4
While Canada’s Parliament is considering legislation
that would satisfy the court’s mandate, the highest
courts of each of British Columbia, Manitoba, Nova
Scotia, Quebec, Saskatchewan and the Yukon Territo-
ry have opened marriage in those provinces to same-
sex couples. Canada, unlike Belgium and the Nether-
lands, imposes no nationality or residency
requirement to marry. Many United States couples
have already traveled to Canada to marry.4> Mean-
while, Spain is on the brink of extending marriage
rights to same-sex couples.46

Il. New York Marriage Law

New York’s marriage law is codified in the
Domestic Relations Law (DRL), which facially
imposes only two substantive requirements to create
a marriage: a minimum age requirement# and the
“consent of parties capable in law of making a con-
tract.”48 Although neither requirement is phrased in
gender-specific terms, New York courts consistently
have held that as a matter of statutory interpretation,
the DRL does not authorize the creation of same-sex
marriage.* At the same time, however, there has
never been a New York statute or constitutional pro-
vision that expressly prohibits the state from sanction-
ing the creation of same-sex marriages or from recog-
nizing such marriages created in other jurisdictions.
Based on this absence, Attorney General Eliot Spitzer
concluded in an advisory opinion that although the
DRL probably does not authorize the creation of
same-sex marriages, the exclusion of same-sex cou-
ples from marriage “presents serious constitutional
concerns” under the New York Constitution.0

Following the Attorney General’s pronounce-
ment, five separate lawsuits that challenge the exclu-
sion were filed in New York courts. Each lawsuit
asserts that denying same-sex couples the right to
marry violates the New York Constitution, which, as
the Court of Appeals has acknowledged in another
context, “affords the individual greater rights than
those provided by its Federal counterpart.”>! In par-
ticular, the plaintiffs argue that New York’s Due
Process Clause grants a fundamental right to marry a

person of one’s choice, and that under New York’s
Equal Protection Clause, restricting marriage to
opposite-sex couples cannot survive the heightened
scrutiny that applies to deprivations of fundamental
rights and to classifications based on sex and (possi-
bly) sexual orientation.52 Two of the lawsuits also
raise a statutory argument, claiming that the DRL's
facial gender neutrality confers upon same-sex cou-
ples a right to marry.

The Supreme Courts for Albany, Rockland and
Tompkins Counties all have rejected such challenges
(two separate Albany County judges reached this
conclusion). As to the due process claim, these courts
have declined to find a fundamental right to enter
into a same-sex marriage. As to the equal protection
claims, these courts have denied that the ban on
same-sex marriage is tantamount to a sex-based (i.e.,
suspect) classification. The courts also have rejected
the claim that heightened scrutiny applies to classifi-
cations that implicate sexual orientation. Having dis-
pensed with these arguments, the courts held that
the state has a rational basis for limiting marriage to
opposite-sex couples.3

In February, the Supreme Court for New York
County reached the opposite conclusion, holding
that the New York Constitution requires the state to
permit same-sex couples to marry. Without determin-
ing if heightened scrutiny is applicable, the court
applied the rational basis test, concluding that the
defendant, City of New York, “has not presented
even a legitimate State purpose that is rationally
served by barring same-sex marriage.”>* On these
grounds, the court held that the DRL must be inter-
preted to permit same-sex marriage. The court’s deci-
sion has been stayed, pending an appeal by the City
of New York.>>

Because the New York Court of Appeals has
declined to entertain a direct appeal to these deci-
sions, the First and Third Appellate Departments
must first rule on the appeals. It is unlikely that the
Court of Appeals will resolve the issue before the
end of 2006.

lll. Recognition by New York of Out-of-
State Same-Sex Marriages

A. The “Place-of-Celebration” Rule and Langan
v. St. Vincent's Hospital

As the issue of whether same-sex couples can
create a marriage in New York moves through state
courts, an independent issue is whether New York
will recognize a same-sex marriage that is created in
another jurisdiction. The authority suggests that mar-
rying in Canada or (if possible) in Massachusetts, or
entering a civil union in Vermont or Connecticut,
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might offer a shortcut to spousal recognition under
New York law, and thus to all benefits that New York
extends to married couples.

To determine if an out-of-state marriage is legally
recognizable, most states, including New York, apply
the “place-of-celebration” rule: The marriage will be
recognized as long as the marriage (i) is valid in the
jurisdiction where it was created and (ii) does not
violate an important public policy of the forum
state.56 Historically, New York courts have given this
rule a broad application. The mere fact that New
York law would not permit the creation of a marriage
has never been equated with a public policy against
the marriage.>” Rather, marriages have been found to
contravene New York public policy only if New York
statute expressly prohibits recognition or if recogni-
tion would be so “offensive to the public sense of
morality to a degree regarded generally with abhor-
rence.”58 As to the former, no New York statute
expressly prohibits the recognition of same-sex mar-
riage. As to the latter, only “polygamy or incest in a
degree regarded generally as within the prohibition
of natural law” have risen to such a level.5? Thus,
even though New York law prohibits the creation of
a common-law marriage,® a common law marriage
that is lawfully created in Pennsylvania will be rec-
ognized in New York.6! Similarly, while an uncle and
niece cannot marry in New York,f2 such a marriage
lawfully created in Italy will be recognized in New
York.63

In 2003, the Supreme Court for Nassau County
became the first New York court to apply the place-
of-celebration rule in the context of a same-sex
spousal relationship. In Langan v. St. Vincent's Hospi-
tal, the court concluded that the place-of-celebration
rule requires New York to recognize the parties to a
Vermont civil union as spouses.t*

Langan arose in the context of the Wrongful
Death Act,5 codified in the Estates, Powers & Trusts
Law (“EPTL”). The Act extends standing in a wrong-
ful death action to a decedent’s distributees,%6 a class
defined elsewhere in the EPTL to include, among
others, a decedent’s “spouse.”¢” The question pre-
sented was whether the decedent’s civil union part-
ner qualified as his spouse, and thus as a “distribu-
tee” with standing under the Act. As to the first
prong, the court noted that Vermont law calls the
parties to a civil union “spouses,” and concluded
that “[a] civil union under Vermont law is distin-
guishable from marriage only in title.” As to the pub-
lic policy exception, the court found that recognizing
same-sex unions would actually be consistent with
the public policy of New York, a state that already
has extended a panoply of legal protections to same-
sex couples.®® On these bases, the court concluded

that the survivor of a civil union is a distributee of
the decedent and, as such, has standing under the
Act.

B. Extending Langan

A logical extension of Langan—though not
expressly drawn by the court—is that a same-sex
couple who lawfully creates a spousal relationship in
another jurisdiction (whether by marrying or by
entering a civil union) will be entitled to all rights
that New York law extends to spouses. Attorney
General Spitzer’s March 2004 advisory opinion gave
Langan such an interpretation, stating “New York law
presumptively requires that parties to [same-sex
unions created in other jurisdictions] must be treated
as spouses for purposes of New York law.”¢ Follow-
ing the Attorney General’s lead, New York Comp-
troller Alan Hevesi announced that the New York
State and Local Retirement System, over which his
office has jurisdiction, will “recognize a same-sex
Canadian marriage in the same manner as an oppo-
site-sex New York marriage, based on the principle
of comity.”70 The City of New York, as well as the
municipal governments of Brighton, Buffalo, East
Hampton, Ithaca, Nyack, and Rochester, have also
announced that they will recognize any validly creat-
ed same-sex marriage for all municipal purposes.
Several private employers and insurance providers
have also indicated that they will recognize New
York same-sex couples” marriages that are valid
where created.”!

Still, until a higher court affirms Langan, not all
state agencies will necessarily respect same-sex
spousal relationships that are created outside of New
York. Governor Pataki opposes same-sex marriage,”2
making it unclear whether executive-branch agencies
will recognize out-of-state same-sex marriages. A
spokesman for the New York Department of Taxation
and Finance has stated that because New York tax-
payers generally are required to use the same filing
status on their New York income tax returns as on
their Federal tax returns,”3 same-sex couples who
have married elsewhere are not to file New York
income tax returns as married.”* Presumably, the
Department would take the same position with
respect to the New York estate tax. However, such a
position is vulnerable to challenge. If, as Langan and
the Attorney General’s Advisory Opinion suggest,
New York law requires recognition of same-sex mar-
riages that are valid where created, such recognition
would be required for all New York purposes. In
fact, as a statutory matter, the New York Tax Law
requires the Department to depart from Federal defi-
nitions of terms used in the income tax context if “a
different meaning is clearly required” under New
York law.75
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IV. Federal Non-Recognition of Same-Sex
Marriage

Notwithstanding these state-level developments,
DOMA, signed into law by President Clinton in 1996,
has frozen Federal law.

Historically, the Federal government has recog-
nized any marriage that is valid under the laws of
any state. But DOMA renders this principle inappli-
cable to same-sex couples. DOMA defined, for all
Federal purposes, “marriage” as “a legal union
between one man and one woman as husband and
wife” and “spouse” to “refer[] only to a person of the
opposite sex who is a husband or wife.”7¢ As such,
same-sex couples—even if recognized as married by
one of the fifty states—are denied access to all 1,138
Federal benefits, rights and privileges that are contin-
gent upon marital status,”” including 179 provisions
of Federal tax law (among them the unlimited mar-
tial deductions from estate and gift tax).”8

Besides denying Federal-level recognition of
same-sex marriage, DOMA purports to authorize—
but not require—each state to refuse to “give effect to
any public act, record or judicial proceeding concern-
ing a relationship that is treated as a marriage . . . or
a right or claim arising from such relationship.””? For
additional measure, 40 states have enacted their own
“mini-DOMAs”—constitutional or statutory provi-
sions that prohibit the creation or recognition of
same-sex marriages.80 Thus, the portability of a
same-sex couple’s spousal relationship is severely
limited as the couple travels across the country, and
especially outside the Northeast.

Many scholars have questioned DOMA's consti-
tutionality.81 But gay rights organizations, believing
that a constitutional challenge would fuel efforts to
amend the U.S. Constitution, have been discouraging
any challenge to the statute. The proposed constitu-
tional amendment would define “marriage” to mean
the union of one man and one woman for all Federal,
state and local purposes.82

V. Planning for Marriage

The result of these developments is a patchwork
of legal rights for New York same-sex couples: They
are already able to marry in Canada or to become
civilly united in Vermont; New York may itself soon
solemnize same-sex marriages; New York law
appears to require the state to recognize same-sex
spousal relationships that are validly created in other
jurisdictions; and the Federal government unambigu-
ously (though perhaps unconstitutionally) denies
any recognition of same-sex spousal relationships.

A. Where and When to Marry

For the New York same-sex couple who have
decided to marry, the threshold question becomes
where to marry.

Canada probably is the best option. New York
same-sex couples have an unambiguous right to
marry in those Canadian provinces that have already
begun to sanction same-sex marriages; it appears
highly unlikely that this right will be reversed. New
York precedent also suggests that the place-of-cele-
bration rule applies equally to marriages created in
other countries as to marriages created in other U.S.
states. The case for choosing Canada is not unassail-
able, however, because of Canada’s one-year residen-
cy requirement for divorce. Thus, if for some reason
New York courts were to deny recognition to a same-
sex marriage created in Canada, to obtain a divorce
might require one of the spouses to establish residen-
cy in Canada.

In contrast to Canada, marrying in Massachu-
setts is not presently a viable option for most New
York resident couples. Massachusetts’ marriage
application form requires applicants to affirm that
both applicants reside or intend to reside in Massa-
chusetts.83 Couples who marry in violation of the
statute will be committing perjury and their mar-
riages will be void ab initio.8* Moreover, because New
York’s recognition of an out-of-state marriage will
hinge on the marriage having been lawfully created,
same-sex couples who marry in violation of the
statute will have dubious legal status in New York.
Furthermore, there is a possibility that Massachusetts
will amend its constitution to eliminate same-sex
marriage; the proposed amendment would probably
“convert” same-sex marriages created in Massachu-
setts into civil unions.

As between a Canadian marriage and a Vermont
or Connecticut civil union, Canadian marriage is
probably preferable. Langan suggests that civilly
united spouses will be able to access all spousal
rights under New York law. But if DOMA were to be
overturned or repealed, marriage would surely have
Federal effect, while civil unions might not. More-
over, other states that might be willing to recognize a
same-sex marriage might disagree with Langan’s con-
clusion that the “civil union” title is inconsequential.
It also warrants mention that Connecticut’s civil
union statute does not deem the parties “spouses.” It
is unclear if the fact that Vermont’s statute does
extend this label was dispositive to Langan’s conclu-
sion that the Vermont civil union differs from mar-
riage only in title.
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A second question is when to marry. Marrying
today will immediately enable New York same-sex
couples to access benefits from those public and pri-
vate institutions that have already announced that
they will recognize all lawfully created same-sex
marriages. These benefits could be significant for
some couples, for instance, if one spouse is a partici-
pant in the New York State and Local Retirement
System. Even without such benefits, couples still
might choose to marry today, for doing so would put
them in a strong position to access spousal rights if
Langan were affirmed or if New York marriage were
opened to same-sex couples. Other couples may
choose to wait for New York law to become clearer.
There are, of course, significant non-legal reasons
that many couples would decide against marrying in
another state or country. In the meantime, these cou-
ples may wish to consider registering as domestic
partners, in order to ensure a minimum baseline of
government recognition of their relationship.

B. Planning for Marriage

Same-sex couples must plan carefully for mar-
riage, especially because it is not clear that a same-
sex marriage can be dissolved as easily as an oppo-
site-sex marriage and because accessing state-level
benefits could have Federal tax consequences.

Prenuptial agreements. Same-sex couples must
be aware of the state-level obligations associated
with marriage, such as the support obligation®> and
the spousal elective share.8 As is true for opposite-
sex couples, prenuptial agreements are advisable,
both to limit the applicability of such obligations and
to establish a baseline for asset distribution if the
marriage should end.

For same-sex couples, prenuptial agreements
take on added importance because of the difficulty
the couple might encounter in obtaining a divorce.
Whereas opposite-sex married couples generally can
divorce in their state of residence (regardless of
whether the marriage was created in that state), such
access is not clear for same-sex couples. As of yet, no
New York court has ruled as to whether it has
authority to dissolve a same-sex marriage or civil
union created in another jurisdiction. Moreover, if
the married couple were to move to another state, it
is not clear the other state would dissolve the rela-
tionship. For these couples, returning to the jurisdic-
tion that solemnized the relationship might become
the only means of obtaining a divorce. But Canada,
Massachusetts and Vermont each require one spouse
to satisfy a one-year residency requirement before
the spouses can avail themselves of the courts to
divorce.

A prenuptial agreement can address such hur-
dles. The agreement could stipulate that if the spous-
es decide to dissolve their relationship, one or both
spouses will become resident of a jurisdiction that
will sanction dissolution. Alternatively, the agree-
ment can provide that if dissolution cannot be
obtained in New York, the prenuptial agreement
should be construed as a contractual domestic part-
nership agreement, upon which an arbitrator shall
rely to allocate the spouses’” assets. Still, if a marriage
or civil union cannot be dissolved, the parties proba-
bly would not be able to marry or become civilly
united again.

For same-sex couples, prenuptial agreements
also take on added importance because transfers
incident to divorce could trigger Federal transfer and
income taxes. The Internal Revenue Code provides
for no gain or loss recognition to the recipient of a
transfer incident to divorce.8” But DOMA renders
this provision inapplicable to same-sex couples.
Thus, a transfer pursuant to dissolution of a same-
sex marriage or civil union might be treated as a gift
for Federal tax purposes, resulting in gift-tax liability
(or an erosion of the $1,000,000 lifetime exclusion) to
the extent the transfer exceeds the annual gift-tax
exclusion amount (currently $11,000). A prenuptial
agreement might anticipate this consequence by stip-
ulating that upon divorce, any asset held prior to the
marriage will be returned to the spouse who owned
it and that assets acquired during marriage would be
divided between the spouses in accordance with con-
sideration furnished.

Wills, health care proxies and powers of attor-
ney. In certain states, but not New York,88 if a testator
executes a will prior to marrying, his subsequent
marriage will serve to revoke or modify the will,
unless the will was executed “in contemplation” of
marriage.8? At a minimum, therefore, parties to a
same-sex marriage should evaluate and perhaps
revise or republish their wills. In addition, each party
to a same-sex marriage will need to confirm that a
spousal claim to the elective share will not defeat the
party’s desired scheme for distribution of probate
and non-probate assets.

Individuals who will have taxable estates might
also consider revising their wills in anticipation of
state-level opportunities for tax deferral or savings.
The New York estate tax generally tracks Federal
estate tax determinations of a decedent’s marital sta-
tus.?0 But if New York law were to require recogni-
tion of same-sex marriages or civil unions, the New
York Tax Law would have to be read in a manner
that extends equal rights to same-sex spouses. As
such, the marital deduction from New York estate tax
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would be available for transfer at death to a surviv-
ing same-sex spouse if the transfer is made outright
or, presumably, in QTIP-able form.! Similar benefits
would be available for the New York decedent who
dies owning real or tangible property in a jurisdic-
tion that both imposes death taxes on non-resident
estates and recognizes validly-created same-sex mar-
riages or civil unions.2 But in planning for these
potential opportunities at the state level, the estate
plan should also take account of a surviving spouse’s
immediate cash needs, as such needs could be
impacted by the Federal estate tax.

Even if these state-level benefits are not currently
available, it may be advisable for practitioners to
draft wills that anticipate such possibilities, so that
the will achieves optimal results if the law later
changes and the will is not updated. If both spouses
of a same-sex married couple are moderately
wealthy, a standard estate plan might provide as fol-
lows: The first spouse to die bequeaths (a) the New
York credit shelter amount in a credit shelter trust;
(b) the difference between the Federal and New York
credit shelter amounts to the surviving spouse in a
trust that would qualify for the Federal QTIP election
(in anticipation of the possibility that New York
would treat such trust as if a Federal QTIP election
had been made); and (c) the residue to the surviving
spouse outright or in QTIP-able form. Such an estate
plan would put the estate of the first spouse to die in
a strong position to avoid all New York estate taxes,
even though the estate would be liable for Federal
estate tax on the residue.

Additionally, because same-sex couples who
marry will face uncertainty as to whether their mar-
riages will be recognized if something were to hap-
pen to them as they travel outside of New York state,
the couples should maintain powers of attorney and
health care proxies.

C. Federal Tax Traps

Same-sex couples should be aware that accessing
state-level benefits could trigger adverse Federal tax
consequences. For instance, numerous states, includ-
ing New York, permit married couples to take title to
property as a tenancy by the entirety, a form that his-
torically has offered greater creditor protection than
other forms of joint tenancies.?® Upon creation, a ten-
ancy by the entirety vests equal property rights in
both spouses, regardless of the manner in which con-
sideration was furnished.% As a tax matter, however,
if both spouses do not furnish equal consideration,
the creation of a tenancy by the entirety will be con-
sidered a gift for Federal purposes.®> For opposite-
sex couples, the gift would qualify for the Federal

gift tax marital deduction; but for same-sex couples,
on account of DOMA, the gift would be deductible
only to the extent valued at an amount not greater
than the annual gift-tax exclusion amount.

Same-sex couples must also be sensitive to gen-
eration-skipping transfer tax considerations. Same-
sex couples will not benefit from the Federal law pre-
sumption that spouses are of the same generation?
or that a spouse’s child is a “skip person” with
respect to the transferor for GST purposes.?” To
address the latter treatment, a same-sex spouse
might consider legally adopting his partner’s chil-
dren, an option known as “second parent adoption,”
which is available under New York law.”8

DOMA’s flip side, of course, is that same-sex
couples, including those who marry, are not subject
to any of the Federal rules governing intrafamily
wealth transfer. To take a few familiar planning
strategies, a taxpayer who marries her same-sex
spouse can continue to shift wealth to her spouse
using grantor retained income trusts; the taxpayer
can still create a qualified personal residence trust for
the benefit of her spouse and then purchase the resi-
dence back from the trust prior to the completion of
the trust term; the taxpayer will not be subject to the
restrictions of Section 2704 for family limited part-
nerships she creates with her spouse; and the taxpay-
er’s spouse will not necessarily be considered a
“related and subordinate party” under Section
672(c).?? Nor will the taxpayer’s spouse necessarily
be considered a “disqualified person” for the Chap-
ter 42 private foundation excise taxes.

Nevertheless, it may be advisable for same-sex
married couples to avoid taking advantage of such
“opportunities.” Gay and Lesbian Advocates and
Defenders, the organization that represented the
Goodrich plaintiffs, advises married same-sex couples
to disclose their marital status consistently, in order
to “prevent others from using the designation of ‘sin-
gle’ [for tax purposes] to argue or prove that a per-
son is not really married when that issue arises in
other legal contexts.”100 For this reason, the organiza-
tion advises including on a personal income tax
return a statement that the taxpayer was legally mar-
ried in Canada or Massachusetts but that the taxpay-
er is filing singly because of DOMA and that the des-
ignation of single is only for Federal tax purposes.10!
The same considerations suggest that same-sex mar-
ried couples act as though they are bound by Code
provisions limiting intrafamily wealth transfers. Opt-
ing into such requirements would also avoid the
need for “emergency planning” if DOMA were to be
overturned or repealed and same-sex marriages were
to become recognized for Federal tax purposes.
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VI. Conclusion

Five years after civil unions became available in
Vermont and one year after Massachusetts began sol-
emnizing same-sex marriages, considerable uncer-
tainty remains. Among the states, New York appears
most likely to recognize out-of-state relationships;
New York is also a probable contender to become the
next state to authorize the creation of same-sex mar-
riages. Even in this climate of uncertainty, there are
many reasons why a same-sex couple should evalu-
ate their options. When called upon to advise clients
on these issues, estate planning practitioners should
draw on two techniques with which they have famil-
iarity from other contexts: planning for contingencies
and planning in an environment of decoupled Feder-
al and state tax.
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town has not been selected. A vague intent to someday have
a residence in a state is sufficient.” The Governor’s office has
also suggested that a person can be a Massachusetts resident
if the person “owns homes in three different states, and
divides his time between those homes throughout the year.”
This notion is consistent with the concept that an individual
has only one domicile but can have numerous residences. See
Presentation of Governor’s Legal Counsel Daniel Winslow to
Municipal Clerks, May 4, 2004 (available at http:/ /www.
provincetowngov.org/marriage / GovpowerpointQA.pdf).
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84.
85.

86.
87.
88.

89.

90.
91.

92.

Mass. Gen. Law ch. 207, § 52 (2005).

N.Y. Fam. Ct. Act § 412 (McKinney’s 2005) (“A married per-
son is chargeable with the support of his or her spouse and,
if possessed of sufficient means or able to earn such means,
may be required to pay for his or her support a fair and rea-
sonable sum, as the court may determine, having due regard
to the circumstances of the respective parties).

N.Y. Estates, Powers & Trusts Law § 5-1.1 (McKinney’s 2005).
LR.C. § 1041(a)(2).

New York instead gives the spouse a right of election under
either EPTL 5-1.1.

See, e.g., Ore. Stat. § 112.305 (2005); see also Unif. Probate
Code § 2-102.

See N.Y. Tax Law § 961 (McKinney’s 2005).

Presently, there is no independent QTIP election for New
York estate tax purposes. But the experience in Massachu-
setts suggests that if New York were to accord recognition to
same-sex spousal relationships, the executor of the estate of a
decedent who died married to a same-sex spouse would file
a pro forma Federal return, on which the executor would
make a QTIP election that would be respected for New York
purposes.

These opportunities will be available for transfers to a sur-
viving same-sex spouse of Massachusetts or Vermont prop-
erty. The same result appears likely for transfers of Rhode
Island property. See Department of the Attorney General,
State of Rhode Island, Attorney General Lynch’s Statement Con-
cerning Same-Sex Marriage (May 17, 2004) (“This Office’s
review of Rhode Island law suggests that Rhode Island
would recognize any marriage validly performed in another
state unless doing so would run contrary to the strong public
policy of this State. Public policy can be determined by

93.

94.
95.
96.
97.
98.

99.

100.

101.

statute, legal precedent, and common law.”). If the couple
has registered as domestic partners, the result also appears
likely for transfers of New Jersey property. See supra note 43.

11 U.S.C. § 522(b)(2)(B) (2005) (under the Bankruptcy Code, a
debtor’s estate may exclude property that the debtor owns as
a tenant by the entirety to the extent that the property is
exempt from process under state law); see EPTL 6-2.1(4) (rec-
ognizing tenancies by the entirety for real property and, after
January 1, 1996, for cooperative apartments).

See, e.g., In re Estate of Violi, 65 N.Y.2d 392 (1985).
Treas. Regs. 25.2512-2.

LR.C. § 2651.

LR.C. § 2651(c)(1).

Because adoption is not contingent on spousal status, such
second-parent adoptions will be respected for GST purposes.
See LR.C. § 2651(b)(3)(A) (a legal adoption is treated as a rela-
tionship by blood).

See generally 813-2nd T.M., Estate Planning for the Unmarried
Adult (BNA) (2005).

Gay and Lesbian Advocates and Defenders, Navigating
Income Taxes for Married Same-Sex Couples, available at http://
www.glad.org/rights/taxes_for_married_couples.html.”

Id.
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