
Crestview Funeral Home, Inc. 95-11923

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO

In re

CRESTVIEW FUNERAL HOME, INC.

De b to r. No . 11-95-11923 MA

FINDING S OF FACT AND CONCLUSIONS OF LAW

THIS MATTER c a me  b e fo re  the  Co urt up o n the  o b je c tio n o f the  Unite d  

Sta te s Truste e  to  the  d e b to r's a p p lic a tio n to  e mp lo y the  la w firm o f Puc c ini a nd

Little , P.A. ("Puc c ini").  The  Co urt ha ving  he a rd  the  a rg ume nts o f c o unse l,

e xa mine d  the  p le a d ing s a nd  b rie fs, a nd  b e ing  o the rwise  fully a d vise d , ma ke s

the  fo llo wing  find ing s o f fa c t a nd  c o nc lusio ns o f la w:

FINDING S OF FACT

1.  This b a nkrup tc y wa s c o mme nc e d  b y the  filing  o f a  Cha p te r 11 p e titio n

o n July 5, 1995.  An a p p lic a tio n to  e mp lo y Puc c ini a s a tto rne y fo r the  d e b to r wa s

file d  simulta ne o usly.

2.  Afte r the  a p p lic a tio n to  e mp lo y wa s no tic e d  o ut to  a ll c re d ito rs, the

Unite d  Sta te s Truste e  a nd  c re d ito r Phyllis Fe rg uso n file d  o b je c tio ns to  the

a p p lic a tio n.

3.  On Ja nua ry 4, 1996, Puc c ini  file d  a  mo tio n to  withd ra w a s a tto rne y fo r

the  d e b to r.  At tha t time  Puc c ini ha d  ne ve r re q ue ste d  a  he a ring  o n his
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a p p lic a tio n fo r e mp lo yme nt, a nd  the  a p p lic a tio n re ma ine d  p e nd ing .  On

Fe b rua ry 6, 1996, the  Co urt e nte re d  a n o rd e r a p p ro ving  the  e mp lo yme nt o f

Lind a  Blo o m a s c o unse l fo r the  d e b to r, p ursua nt to  a  no tic e  o f sub stitutio n o f

c o unse l file d  Ja nua ry 5, 1996.

4.  On Ja nua ry 22, 1996, the  Unite d  Sta te s Truste e  file d  a  mo tio n to  re q uire

Puc c ini to  file  a  fe e  a p p lic a tio n. 

5.  On Fe b rua ry 20, 1996, Puc c ini wro te  a  le tte r to  Le o na rd  Ma rtine z-

Me tzg a r, a ssista nt Unite d  Sta te s Truste e , e xp re ssing  his inte ntio n to  file  a  fe e

a p p lic a tio n "so o n."

6.  By Ma rc h 12, 1996, Puc c ini still ha d  no t file d  a  fe e  a p p lic a tio n, a nd  the

Unite d  Sta te s Truste e  file d  a  re q ue st fo r he a ring  o n his mo tio n to  re q uire  the  filing . 

The  ma tte r wa s se t fo r p re limina ry he a ring  o n Ma rc h 27, 1996.  Whe n Puc c ini

fa ile d  to  a p p e a r, the  Co urt d ire c te d  the  Unite d  Sta te s Truste e  to  sub mit a n o rd e r

se tting  a  d e a d line  fo r the  filing  o f the  fe e  a p p lic a tio n.  An o rd e r se tting  Ap ril 11,

1996, a s the  d e a d line  fo r the  filing  o f the  fe e  a p p lic a tio n wa s e nte re d  o n Ma rc h

28, 1996.

  7.  Puc c ini d id  no t file  a  fe e  a p p lic a tio n b y Ap ril 11, 1996.

8.  On June  12, 1996, the  Unite d  Sta te s Truste e  file d  a  mo tio n fo r a n o rd e r

to  sho w c a use  why Puc c ini sho uld  no t b e  re q uire d  to  d isg o rg e  a ll fe e s re c e ive d

fro m the  d e b to r.  
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9.  On July 3, 1996, Puc c ini fina lly file d  the  fe e  a p p lic a tio n re q uire d  b y the

Ma rc h 28th o rd e r.

10.  On July 5, 1996, e xa c tly o ne  ye a r a fte r the  filing  o f the  Cha p te r 11

p e titio n, Puc c ini file d  a  re q ue st fo r he a ring  o n his a p p lic a tio n fo r e mp lo yme nt b y

the  d e b to r.

11.  Puc c ini e xp la ins his fa ilure  to  se e k time ly a p p ro va l o f his a p p lic a tio n to

b e  e mp lo ye d  b y the  d e b to r a s b e ing  the  re sult o f a n o ve rsig ht b y his o ffic e  sta ff. 

He  furthe r a sse rts tha t his e mp lo yme nt sho uld  b e  a p p ro ve d  o n the  g ro und s tha t

his wo rk p ro vid e d  a  b e ne fit to  the  e sta te  a nd  tha t d e nia l o f e mp lo yme nt wo uld

re sult in a  ha rd ship  o n the  firm.

12.  On Oc to b e r 3, 1996, the  Co urt he a rd  the  Unite d  Sta te s Truste e 's

mo tio n fo r a n o rd e r to  sho w c a use  a nd  fo r d isg o rg e me nt o f fe e s.  The  Co urt

g ra nte d  the  mo tio n a nd  o rd e re d  Puc c ini to  d isg o rg e  a ll sums p re vio usly

re c e ive d  o n a c c o unt o f wo rk d o ne  fo r the  d e b to r.  

13.  On Oc to b e r 9, 1996, the  Unite d  Sta te s Truste e  file d  no tic e  o f a

p re se ntme nt he a ring  o n the  o rd e r re sulting  fro m the  Co urt's ruling  o n the  mo tio n

to  re q uire  d isg o rg e me nt.

14.  On Oc to b e r 10, 1996, Puc c ini mo ve d  fo r a  c o ntinua tio n o f the

p re se ntme nt he a ring , o b je c ting  to  the  he a ring  o n d ue  p ro c e ss g ro und s.  He  a lso

file d  a  mo tio n to  a me nd  the  o rd e r re q uiring  d isg o rg e me nt, o r in the  a lte rna tive ,
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a  mo tio n fo r re c o nsid e ra tio n.

15.  On Oc to b e r 11, 1996, Puc c ini file d  a  p le a d ing  c a p tio ne d  a s a

re sp o nse  to  the  o b je c tio ns to  his a p p lic a tio n fo r e mp lo yme nt a nd  a  re sp o nse  to

the  mo tio n fo r a n o rd e r to  sho w c a use  a nd  fo r d isg o rg e me nt o f fe e s (up o n

whic h the  Co urt ha d  a lre a d y rule d ).

16.  The  p re se ntme nt o f the  o rd e r re q uiring  Puc c ini to  d isg o rg e  fe e s wa s

e ve ntua lly he a rd  o n Ma rc h 17, 1997.  The  Co urt e nte re d  the  o rd e r, a me nd ing

the  la ng ua g e  to  p ro vid e  fo r d isg o rg e me nt o f a ll sums p re vio usly re c e ive d  ra the r

tha n a ny sp e c ific  d o lla r a mo unt.

17.  De sp ite  the  Co urt's o rd e r, Puc c ini d id  no t d isg o rg e  a ny o f the  mo ne y

re c e ive d  p ursua nt to  his re p re se nta tio n o f the  d e b to r a nd  re ma ins in

no nc o mp lia nc e  with the  o rd e r.

18.  In his sta te me nt d isc lo sing  c o mp e nsa tio n, Puc c ini c e rtifie d  tha t the

firm o f Puc c ini & Little  ha d  re c e ive d , p rio r to  the  filing  o f the  sta te me nt o n July 5,

1995, o nly a  re ta ine r fro m Le ste r Sa la za r in the  a mo unt o f $5000.00.

19.  Ac c o rd ing  to  Exhib it A a tta c he d  to  Puc c ini's a p p lic a tio n fo r fe e s,

Puc c ini re c e ive d  a  "misc e lla ne o us trust re c e ip t" fro m the  d e b to r o n July 3, 1995,

in the  a mo unt o f $14,813.25.

20.  Ac c o rd ing  to  Exhib it A a tta c he d  to  Puc c ini's a p p lic a tio n fo r fe e s, the

to ta l o f a ll "p a yme nts a nd  c re d its" re c e ive d  b y Puc c ini d uring  the  p e rio d  fro m
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July 5, 1995, thro ug h Ja nua ry 29, 1996, wa s $45,757.25.

21.  Prio r to  his re p re se nta tio n o f the  d e b to r in this b a nkrup tc y, Puc c ini

re p re se nte d  Jo hn Sa la za r re g a rd ing  c e rta in issue s in his d ivo rc e  se ttle me nt. 

Jo hn Sa la za r is the  p re sid e nt o f the  d e b to r.

  22.  Puc c ini sta te s, in his a p p lic a tio n fo r c o mp e nsa tio n, tha t he  ha s

re p re se nte d  o nly the  d e b to r a nd  no t Jo hn Sa la za r.

23.  In le tte rs to  Da rre ll Arne  d a te d  Ap ril 18, 1995, a nd  Ma y 2, 1995, Puc c ini

re fe rs to  Jo hn Sa la za r a s "my c lie nt" a nd  sta te s tha t "o n b e ha lf o f Jo hn Sa la za r"

he  is a d vising  Arne  o f a  p o sitio n re g a rd ing  p a yme nt o f Arne 's e xp e nse s.

24.  Puc c ini d o e s no t d isc lo se  this p rio r re p re se nta tio n a t a ll in his

a p p lic a tio n fo r e mp lo yme nt; the  a p p lic a tio n sta te s tha t the  firm ha s ha d  "no

p rio r c o nne c tio n with De b to r, o the r tha n in filing  this Pe titio n, a nd  the  firm d o e s

no t re p re se nt a ny o f the  c re d ito rs o r a ny o the r p a rty in inte re st . . .."

25.  Puc c ini ha s e xhib ite d  a  p a tte rn o f fa iling  to  o b ta in Co urt a utho rity fo r 

his e mp lo yme nt p rio r to  re p re se nta tio n o f Cha p te r 11 d e b to rs.

26.  Puc c ini ha s e xhib ite d  a  p a tte rn o f c o lle c ting  fe e s fro m Cha p te r 11

d e b to rs p rio r to  o b ta ining  Co urt a utho rity fo r his e mp lo yme nt.

CONCLUSIONS OF LAW

27.  Emp lo yme nt o f a n a tto rne y b y a  d e b to r-in-p o sse ssio n re q uire s p rio r 

a p p ro va l o f the  c o urt p ursua nt to   § 327(a ) o f the  Ba nkrup tc y Co d e  a nd  Rule
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2014(a ) o f the  Fe d e ra l Rule s o f Ba nkrup tc y Pro c e d ure .  Pro fe ssio na ls who

p e rfo rm se rvic e s fo r a  d e b to r-in-p o sse ssio n c a nno t re c o ve r fe e s fo r se rvic e s

re nd e re d  to  the  e sta te  unle ss tho se  se rvic e s ha ve  b e e n p re vio usly a utho rize d  b y

c o urt o rd e r.  In re  Atkins, 69 F. 3d  970 (9th C ir. (Ca l.) 1995); In re  Auto  Pa rts C lub ,

Inc ., 191 B.R.  848 (Ba nkr. S.D. Ca l. 1996).

28.  The  re q uire me nt o f p rio r a p p ro va l is no t sa tisfie d  b y filing  a n

a p p lic a tio n fo r a p p ro va l b ut o nly b y se c uring  a n o rd e r o f the  c o urt g ra nting  the

a p p lic a tio n. 

29.  Lo c a l Rule  9013-1(c )(1) p ro vid e s tha t a  mo va nt "sha ll p ro mp tly re q ue st

a  he a ring " whe n a n o b je c tio n to  a  mo tio n is file d .

30.  Puc c ini's filing  o f a  re q ue st fo r he a ring  o ne  ye a r a fte r the  filing  o f his

a p p lic a tio n fo r a p p ro va l o f e mp lo yme nt d o e s no t sa tisfy the  re q uire me nt fo r

p ro mp tne ss fo und  in Lo c a l Rule  9013-1(c )(1).

31.  The  Co urt c o nc lud e s tha t Puc c ini d id  no t time ly se e k p rio r c o urt

a p p ro va l o f his e mp lo yme nt b y the  d e b to r.

32.  The  10th C irc uit ha s fo und  re tro a c tive  a p p ro va l o f the  e mp lo yme nt o f

p ro fe ssio na ls to  b e  p e rmissib le  o nly in "the  mo st e xtra o rd ina ry c irc umsta nc e s."  In

re  La nd , 943 F.2d  1265, 1267 & 8 (10th C ir. (Co lo .) 1991).  

33.  The  ma jo rity o f c a se s in whic h a n a tto rne y se e ks re tro a c tive

e mp lo yme nt a s c o unse l fo r a  d e b to r invo lve  fa ilure  to  file  a  time ly a p p lic a tio n
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fo r a p p ro va l o f e mp lo yme nt; ho we ve r, the  g e ne ra l re q uire me nt tha t

e xtra o rd ina ry c irc umsta nc e s a re  ne c e ssa ry to  e xc use  a  p ro fe ssio na l's fa ilure  to

g e t a d va nc e  a p p ro va l fo r e mp lo yme nt is a p p lic a b le  e ve n whe re  the

a p p lic a tio n ha s b e e n p e nd ing  while  se rvic e s we re  b e ing  p e rfo rme d  fo r the

e sta te  b y the  p ro fe ssio na l.  Se e : In re  Rhe a m o f Ind ia na , Inc ., 133 B.R. 325 (E. D.

Pa . 1991). 

34.  Puc c ini c a nno t e xc use  his fa ilure  to  o b ta in time ly c o urt a p p ro va l o f his

e mp lo yme nt o n the  b a sis o f ina d ve rte nc e .  Ina d ve rte nc e  o r ne g lig e nc e  d o e s

no t c o nstitute  e xc e p tio na l c irc umsta nc e s whic h justify the  re tro a c tive  a p p ro va l

o f the  a p p o intme nt o f c o unse l.  Se e :  In re  Shirle y, 134 B.R. 940 (9th C ir. BAP (Ca l.)

1992).  Ta rd ine ss o c c a sio ne d  me re ly b y o ve rsig ht d o e s no t q ua lify a s

e xtra o rd ina ry c irc umsta nc e s.  In re  Ja rvis, 53 F.3d  416 (1st C ir. (R.I.) 1995).

35.  The  Co urt c o nc lud e s tha t no  e xtra o rd ina ry c irc umsta nc e s e xist in this

c a se  whic h wo uld  justify Puc c ini's fa ilure  to  o b ta in time ly a p p ro va l o f his

e mp lo yme nt.  Whe the r e xtra o rd ina ry c irc umsta nc e s e xist whic h justify

re tro a c tive  e mp lo yme nt o f a  p ro fe ssio na l is a  ma tte r within the  so und  d isc re tio n

o f the  b a nkrup tc y c o urt.   In re  Rhe a m o f Ind ia na , 133 B.R. 325 (E.D. Pa . 1991); In

re  Ja rvis, 53 F.3d  416 (1st C ir. (R.I.) 1995). 

36.  Eve n if the  Co urt we re  to  a p p ly the  mo re  le nie nt sta nd a rd  o f

"e xc usa b le  ne g le c t," Puc c ini's p a tte rn o f d o ing  wo rk first a nd  se e king  a p p ro va l
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fro m the  b a nkrup tc y c o urt la te r is d e finite ly no t "ha rmle ss ne g le c t," b ut inste a d  is

ne g le c t o f a  no ne xc usa b le  kind .  Se e : Ma tte r o f Sing so n, 41 F.3d  316 (7th C ir.

(Wis.) 1994).

37.  It is imma te ria l a nd  irre le va nt to  a  d e c isio n o n re tro a c tive  a p p ro va l o f

a n a p p lic a tio n fo r e mp lo yme nt a s c o unse l fo r a  Cha p te r 11 d e b to r whe the r

c o unse l ha s p ro vid e d  b e ne fic ia l se rvic e s to  the  d e b to r.  In re  T & D To o l, Inc ., 132

B.R. 525 (E. D. Pa . 1991).

38.  Any ha rd ship  o n a  p ro fe ssio na l if c o mp e nsa tio n is d e nie d  a nd  the

va lue  o f the  se rvic e s tha t a  p ro fe ssio na l ha s p ro vid e d  to  the  e sta te  a re  fa c to rs

tha t ma y no t p ro p e rly b e  c o nsid e re d  in a n a p p lic a tio n fo r re tro a c tive

e mp lo yme nt o f a  p ro fe ssio na l.  In re  Rhe a m o f Ind ia na , 133 B.R. 325 (E.D. Pa .

1991).

39.  The  Co urt c o nc lud e s tha t Puc c ini is no t e ntitle d  to  re tro a c tive

a p p ro va l o f his e mp lo yme nt a s c o unse l fo r the  d e b to r o n the  b a sis o f e xc usa b le

ne g le c t, ha rd ship , o r b e ne fit p ro vid e d  to  the  e sta te .

40.  The  Co urt a lso  c o nc lud e s tha t Puc c ini ma d e  no  full a nd  a p p ro p ria te

d isc lo sure  o f his p re p e titio n re p re se nta tio n o f Jo hn Sa la za r.  To  e mp lo y a

p ro fe ssio na l in a   b a nkrup tc y c a se , the  p ro fe ssio na l's c o nne c tio ns with c re d ito rs,

insid e rs, a nd  p a rtie s-in-inte re st must b e  d isc lo se d ,  no  ma tte r ho w trivia l.  The

p urp o se  o f the se  d isc lo sure  re q uire me nts is to  e nsure  tha t a ll re le va nt fa c ts a re
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re ve a le d , the re b y a llo wing  the  c o urt a nd  o the r p a rtie s-in-inte re st to  d e te rmine

whe the r furthe r inq uiry sho uld  b e  ma d e  b e fo re  a p p ro ving  the  a p p lic a tio n.  Se e : 

Ma tte r o f Crive llo , 194 B.R. 463 (Ba nkr. E.D. Wis. 1996).

41.  Puc c ini's p rio r re p re se nta tio n o f Jo hn Sa la za r ra ise s the  p o ssib ility o f a

c o nflic t.  Puc c ini c a nno t sa tisfy the  re q uire me nt fo und  in § 327(a ) tha t a

p ro fe ssio na l must b e  d isinte re ste d  b e fo re  e mp lo yme nt ma y b e  a p p ro ve d .  In

e xe rc ising  d isc re tio n to  limit fe e s whe n a  p ro fe ssio na l re p re se nting  the

b a nkrup tc y e sta te  c e a se s to  b e  d isinte re ste d , the  b a nkrup tc y c o urt sho uld  le a n

stro ng ly to wa rd  d e nia l o f fe e s.  G ra y v. Eng lish, 30 F.3d  1319 (10th C ir. (Okl.)

1994).

42.  The  Co urt a lso  c o nc lud e s tha t Puc c ini ha s fa ile d  to  ma ke  full a nd

a p p ro p ria te  d isc lo sure  re g a rd ing  his c o mp e nsa tio n b y the  d e b to r a nd  tha t

Puc c ini's d isc lo sure s re g a rd ing  his c o mp e nsa tio n a re  inc o mp le te , c o ntra d ic to ry,

a nd  misle a d ing .  The  fa ilure  to  p ro vid e  the  b a nkrup tc y c o urt with a  c o mp le te

a nd  a c c ura te  d isc lo sure  o f p re p e titio n tra nsa c tio ns ma y re sult in the  d e nia l o f

the  a tto rne y's re te ntio n a p p lic a tio n a nd  in the  d isg o rg e me nt o f a ll p a yme nts

ma d e  a nd  re ta ine rs p ro vid e d .  In re  Linc o ln No rth Asso c ia te s, Ltd . Pa rtne rship ,

155 B.R. 804 (Ba nkr. D. Ma ss. 1993); In re  Ma ui 14k, Ltd ., 133 B.R. 657 (Ba nkr. D.

Ha wa ii 1991).

43.  Sinc e  Oc to b e r 3, 1996, Puc c ini ha s b e e n a nd  re ma ins in vio la tio n o f
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the  Co urt's o rd e r re q uiring  d isg o rg e me nt o f a ll sums re c e ive d  in c o nne c tio n with

his re p re se nta tio n o f the  d e b to r.

44.  Puc c ini's a p p lic a tio n fo r e mp lo yme nt b y the  d e b to r sho uld  b e  a nd

HEREBY IS DENIED.  An a p p ro p ria te  o rd e r will b e  e nte re d .

____________________________________

MARK B. Mc FEELEY

Unite d  Sta te s Ba nkrup tc y Jud g e

I c e rtify tha t o n the  a b o ve  sta mp e d  d a te  I ma ile d  a  c o p y o f the  a b o ve  to :

Mr. Lo uis Puc c ini, Jr.

Atto rne y a t La w

PO Bo x 30707

Alb uq ue rq ue , NM  87190-0707

Mr. Le o na rd  K. Ma rtine z-Me tzg a r, Atto rne y 

Offic e  o f the  Unite d  Sta te s Truste e

PO Bo x 608

Alb uq ue rq ue , NM  87103-0608

Ms. Lind a  S. Blo o m

Atto rne y a t La w

PO Bo x 218

Alb uq ue rq ue , NM  87103-0218

(505)  764-9600

______________________________

Dina h N. Ma rtine z
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Se c re ta ry to  Jud g e  Mc Fe e le y

(505) 248-6526
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW MEXICO

In re

CRESTVIEW FUNERAL HOME, INC.

De b to r. No . 11-95-11923 MA

ORDER DENYING APPLICATION

TO EMPLOY ATTORNEY FOR DEBTOR

IN ACCORDANCE WITH the Findings of Fact and Conclusions of

Law entered herewith, the application of Puccini & Little, P.A.

to be employed as counsel for the debtor is denied.

____________________________________

MARK B. McFEELEY

United States Bankruptcy Judge

I certify that on the above stamped date I mailed a copy of the

above to:

Mr. Louis Puccini, Jr.

Attorney at Law

PO Box 30707

Albuquerque, NM  87190-0707

Mr. Leonard K. Martinez-Metzgar, Attorney 

Office of the United States Trustee

PO Box 608

Albuquerque, NM  87103-0608

Ms. Linda S. Bloom
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Attorney at Law

PO Box 218

Albuquerque, NM  87103-0218

(505)  764-9600

______________________________

Dinah N. Martinez

Secretary to Judge McFeeley

(505) 248-6526
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