Crestview Funeral Home, Inc. 95-11923

UNIIED STATES BANKRUPTCY C O URT
DISIRIC TO FNEW MEXIC O

Inre
CRESIVIEW FUNERALHO ME, INC.

Debtor. No. 11-95-11923 MA

FINDINGSOFFACTAND CONCIUSIONS OFIAW

THIS MATIER came before the Court upon the objection ofthe United
State s Trustee to the debtorsapplication to employ the law firm of Pucciniand
Little, P.A. ("Puc cini"). The Court having heard the argumentsofcounsel,
examined the pleadingsand brefs, and being otherwise fully advised, makes
the following findingsoffactand conclusionsoflaw:

FINDINGSOFFACT

1. Thisbankruptcy wascommenced by the fiing ofa Chapter11 petition
on July 5, 1995. An application to employ Pucciniasattomey forthe debtorwas
filed simultane o usly.

2. Afterthe application to employ wasnoticed outto allcreditors, the
United States Trustee and creditorPhyllis Ferguson filed objec tions to the
application.

3. On January 4, 1996, Puccini filed a motion to withdraw asattomey for

the debtor. Atthattime Puccinihad neverrequested a hearing on his
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application foremployment, and the application emained pending. On
February 6, 1996, the Court entered anorderapproving the employmentof
Linda Bloom ascounselforthe debtor, pursuant to a notice of substitution of
counselfiled January 5, 1996.

4. On January 22, 1996, the United States Trustee filed a motion to re quire
Puccinito file a fee applic ation.

5. On February 20, 1996, Pucciniwrote a letterto Ie onard Martine z-

Me tzg ar, assistant Unite d State s Trustee, e xpre ssing his inte ntion to file a fee
application "soon."

6. By March 12, 1996, Puccinistilhad notfiled a fee application, and the
United States Trustee filed a request forhearing on hismotion to re quire the filing.
The matterwassetforpreliminary hearing on March 27, 1996. When Puc ¢ ini
failed to appear,the Court directed the United States Trustee to submitan order
setting a deadline forthe filing ofthe fee application. Anordersetting Apnl 11,
1996, as the deadline forthe fiing ofthe fee application wasentered on March
28, 1996.

7. Puccinidid notfile a fee application by April 11, 1996.

8. On June 12, 1996, the United States Trustee filed a motion foran order
to show cause why Puccinishould notbe required to disgorge allfeesreceived

from the debtor

Case 95-11923-j7 Doc 331 Filed 04/07/97 Entered 04/08/97 20:07:00 Page 2 of 13



9. On July 3, 1996, Puccinifinally filed the fee application required by the
March 28th order.

10. On July 5, 1996, exactly one yearafterthe fiing ofthe Chapter11
petition, Puccinifilled a request forhearing on hisapplication foremploymentby
the debtor.

11. Pucciniexplains his failure to seektimely approvalofhisapplic ation to
be employed by the debtorasbeing the result of an oversight by his o ffic e staff.
He furtherassertsthat hisemployment should be approved on the groundsthat
hiswork provided a benefit to the estate and thatdenialofemployment wo uld
result in a hardship on the firm.

12. On October3, 1996, the Court heard the United States Trustee's
motion foranorderto show cause and fordisgorgementoffees. The Court
granted the motion and ordered Puccinito disgorge all sums pre vio usly
received onaccountofworkdone forthe debtor.

13. On October9, 1996, the United States Trustee filed notice of a
presentment hearing on the orderresulting from the Court's ruling on the motion
to require disgorgement.

14. On October10, 1996, Puccinimoved fora continuation ofthe
presentment hearing, objecting to the hearing on due process grounds. He also

filed a motion to amend the orderrequiring disgorgement, orin the alte mative,
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a motion forreconsideration.

15. On October1l, 1996, Puccinifiled a pleading captioned asa
response to the objectionsto hisapplication foremploymentand a response to
the motion foran orderto show cause and fordisgorgementoffees(upon
which the Court had already ruled).

16. The presentmentofthe orderrequiring Puccinito disgorge feeswas
eventually heard on March 17, 1997. The Courtentered the order,amending
the language to provide fordisgorgementofallsumspreviously received rather
than any specific dollaramount.

17. Despite the Court'sorder, Puccinidid not disgorge any ofthe money
received pursuant to hisrepresentation of the debtorand remains in
noncompliance with the order.

18. In his statement disc lo sing compensation, Puc cinicertified that the
firm o f Puc cini & Little had received, priorto the filing ofthe statement on July 5,
1995, only a retainerfrom IesterSalazarin the amount of $5000.00.

19. According to Exhibit A attached to Puccinisapplication forfees,
Puccinireceived a "miscellaneoustrustreceipt’ from the debtoron July 3, 1995,
in the amountof $14,813.25.

20. According to Exhibit A attached to Puccinisapplication forfees, the

totalofall' paymentsand credits"received by Puccinidurnng the period from
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July 5, 1995, through January 29, 1996, was $45,757.25.

21. Priorto hisrepresentation ofthe debtorin this bankruptcy, Puccini
represented John Salazarregarding certain issuesin hisdivorce se ttle me nt.
John Salazaristhe president ofthe debtor.

22. Puccinistates,in hisapplication forcompensation, that he has
represented only the debtorand notJohn Salazar.

23. nlettersto DamellAme dated Aprl 18, 1995, and May 2, 1995, Puc ¢ ini
refersto John Salazaras"my client"and statesthat"onbehalfofJohn Salazar"
he isadvising Ame ofa position regarding payment of Ame'sexpenses.

24. Puccinidoesnotdisclose thispriorrepresentation at allin his
application foremployment; the application statesthatthe fiim hashad "no
priorconnec tion with Debtor, otherthan in filing this Pe tition, and the fim does
notrepresentany ofthe creditorsorany otherparty in interest. . .."

25. Puccinihasexhibited a pattem of failing to obtain Court authorty for
hisemployment priorto representation of Chapter11l debtors.

26. Puccinihasexhibited a pattem ofcollecting feesfrom Chapter11
debtorspriorto obtaining Court authorty forhisemplo yme nt.

CONCIUSIONSOFIAW
27. Employmentofan attomey by a debtorin-possession requires prior

approvalofthe court pursuantto §327(a) ofthe Bankruptcy Code and Rule
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2014(a) of the FederalRulesof Bankruptcy Procedure. Professionals who
perform servicesfora debtorin-possession cannotrecoverfeesforservices

rendered to the estate unlessthose serviceshave been previously authorized by

courtorder. In re Atkins, 69 F. 3d 970 (9th Cir. (Cal) 1995); nh re Auto Parts Club,

Inc., 191 BR 848 (Bankr. SD. Cal 1996).

28. The requirementofpriorapprovalisnotsatisfied by fiing an
application forapprovalbutonly by securing an orderofthe court granting the
applic ation.

29. IncalRule 9013-1(c)(1) providesthata movant "shallpromptly request
a hearng"whenanobjection to a motion isfiled.

30. Puccinisfiing ofa request forhearing one yearafterthe filing of his
application forapprovalofemployment doesnot satisfy the requirement for
promptness found in IocalRule 9013-1(c )(1).

31. The Courtconcludesthat Puccinidid nottimely seekpriorcourt
approvalofhisemploymentby the debtor.

32. The 10th Circ uit hasfound retroactive approvalofthe employmentof
professionalsto be pemissible only in "the most extraordinary circ umstances." In
re Iand, 943 F.2d 1265, 1267 & 8 (10th Cir. (Colo.) 1991).

33. The majority of casesin which an attomey seeksretroac tive

employmentascounselfora debtorinvolve failure to file a timely application
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forapprovalofemployment; however, the generalrequire ment that
extraordinary circ umstancesare necessary to excuse a profe ssionals failure to
getadvance approvalforemploymentisapplicable even where the

application hasbeen pending while services were being performed forthe

estate by the professional See:Inre Rheam ofIndiana, Inc., 133 BR. 325 (E D.
Pa. 1991).

34. Puccinicannotexcuse hisfailure to obtain timely court approvalof his
employmenton the basisofinadvertence. hadvertence ornegligence does
not c onstitute exceptionalcirc umstances whic h justify the retroactive approval
ofthe appointmentofcounsel Se: Inre Shidey, 134 B.R. 940 (9th Cir. BAP (Cal)
1992). Thrdinessoccasioned merely by oversightdoesnot qualify as
extrmordinary circ umstances. In re Jarvis, 53 F.3d 416 (1st Cir. (R.I) 1995).

35. The Courtconcludesthatno extraordinary circ umstances exist in this
case whic h would justify Puc c ini's failure to obtain timely approvalof his
employment. Whetherextraordinary c irc umstanc e s e xist whic h justify
retroactive employmentofa professionalis a matterwithin the sound discretion

ofthe bankruptcy court. Inre Rheam of lndiana, 133 B.R. 325 (ED. Pa. 1991); In

re Jarvis, 53 F.3d 416 (1st Cir. (R.I) 1995).
36. Even if the Court were to apply the more lenient standard of

"excusable neglect,” Puccinispattem ofdoing woik first and seeking approval
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from the bankruptcy courtlateris definitely not "hammlessneglect," butinstead is
neglectofa nonexcusable kind. See: Matterof Singson, 41 F.3d 316 (7th Cir.
(Wis.) 1994).

37. Eisimmaterialand imelevantto a decision onretroactive approvalof
anapplication foremploymentascounselfora Chapter1ll debtorwhether

counselhasprovided beneficialservicesto the debtor. hre T& D Tbol, Inc., 132

B.R. 525 (E. D. Pa. 1991).
38. Any hardship on a professionalifcompensation isdenied and the
value ofthe servicesthata professionalhasprovided to the estate are factors

thatmay notproperdy be considered in an application forretroac tive

employmentofa professional Inre Rheam ofIndiana, 133 BR. 325 (ED. Pa.

1991).

39. The Courtconcludesthat Pucciniisnotentitled to retroac tive
approvalofhisemploymentascounselforthe debtoron the basisofexcusable
neglect, hardship,orbenefit provided to the estate.

40. The Courtalso concludesthat Puccinimade no fuland approprnate
disclosure of hisprepetition representation of John Salazar. Tb employ a
professionalin a bankruptcy case, the professionalsconnections with c reditors,
nsiders, and partie s-in-interest must be disclosed, no matterhow trivial The

purpose ofthese disclosure requirementsis to ensure thatallrelevantfactsare
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revealed, thereby allowing the court and otherpartie s-in-inte re st to de te rmine
whe therfurthe rinquiry should be made before approving the application. See:

Matterof Crivello, 194 B.R. 463 (Bankr. ED. Wis. 1996).

41. Puccinispriorrepresentation of John Salazarraisesthe possibility of a
conflict. Puccinicannot satisfy the requirement found in §327(a) thata
professionalmust be disinterested before employment may be approved. In
exercising discretion to limit fees when a professionalre presenting the
bankruptcy estate ceasesto be disinterested, the bankruptcy court should lean

stongly toward denialoffees. Gray v. English, 30 F.3d 1319 (10th Cir. (OKkl)

1994).

42. The Courtalso concludesthat Puccinihasfailed to make fulland
appropriate disclosure regarding hiscompensation by the debtorand that
Puccinisdisclosuresregarding hiscompensation are incomplete, contradic tory,
and misleading. The failure to provide the bankruptcy court with a comple te
and accurate disclosure of prepetition transactions may result in the denialof
the attomey'sretention application and in the disgorgementofallpayments

made and retainers provided. In re lincoln North Associates, Itd. Partne rship,

155 BR. 804 (Bankr. D. Mass. 1993); n re Maui 14k, Itd., 133 B.R. 657 (Bankr. D.

Hawaii1991).

43. Since October3, 1996, Puccinihasbeen and remainsin violation of
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the Court'sorderrequiring disgorgementofallsumsreceived in c onnec tion with
hisrepresentation ofthe debtor.
44. Puccinisapplication foremploymentby the debtorshould be and

HEREBY ISDENIED. An appropriate orderwillbe entered.

MARKB. Mc FEELEY
United States Bankruptcy Judge

Icertify that on the above stamped date Imailed a copy ofthe above to:

Mr. Io uis Puc cini, Jr.

Attomey atlaw

PO Box 30707

Albuquerque, NM 87190-0707

Mr. Ieonard K Martine z-Me tzgar, Attomey
Office ofthe United States Trustee

PO Box 608

Abuquerque, NM 87103-0608

Ms. linda S. Bloom

Attomey atlaw

PO Box 218

Albuquerque, NM 87103-0218
(505) 764-9600

Dinah N. Martine z

10
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Secretary to Judge McFeeley
(505) 248-6526

11
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UNIIED STATES BANKRUPTCY C O URT
DISIRIC TO FNEW MEXIC O

Inre
CRESIVIEW FUNERALHO ME, INC.

Debtor. No.11-95-11923 MA

ORDER DENYING APPLICATION
TO EMPLOY ATTORNEY FOR DEBTOR

IN ACCORDANCE WITH the Findings of Fact and Conclusions of
Law entered herewith, the application of Puccini & Little, P.A.

to be employed as counsel for the debtor is denied.

MARK B. McFEELEY
United States Bankruptcy Judge

I certify that on the above stamped date I mailed a copy of the
above to:

Mr. Louils Puccini, Jr.
Attorney at Law

PO Box 30707

Albuquerque, NM 87190-0707

Mr. Leonard K. Martinez-Metzgar, Attorney
Office of the United States Trustee

PO Box 608

Albuquerque, NM 87103-0608

Ms. Linda S. Bloom

12
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Attorney at Law

PO Box 218

Albuquerque, NM 87103-0218
(505) 764-9600

Dinah N. Martinez
Secretary to Judge McFeeley
(505) 248-6526

13
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