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PLAINTIFE’S MOTION FOR PRELIMINARY INJUNCTION

Pursuant to Superior Court Civil Rules 12-1 and 65, Plaintiff Council of the District of
Columbia hereby moves this Court to issue a preliminary injunction to enjoin Defendants
Vincent C. Gray, in his official capacity as Mayor of the District of Columbia, and Jeffrey S.
DeWitt, in his official capacity as Chief Financial Officer of the District of Columbia, to
enforce the Budget Autonomy Act.

As set forth in the accompanying memorandum of points and authorities:

1. The Budget Autonomy Act is a valid exercise of the Home Rule Act’s Charter

amendment authority and does not implicate any of the limitations on the District’s Charter



amendment power. Moreover, the Budget Autonomy Act is consistent with the Constitution
and federal budget laws because Congress permanently diverted local District funds from the
U.S. Treasury into the D.C. General Fund.

2. The Mayor’s refusal to enforce the Budget Autonomy Act will cause irreparable
injury because his conduct will contravene the Council’s exclusive power to legislate.
Moreover, Defendants’ refusal to enforce the Budget Autonomy Act will cause the Council
irreparable injury because their conduct will (1) nullify the Council’s legislative act in
enacting the Budget Autonomy Act; (2) deprive the Council of information to which it is
entitled in the formulation of its budget; (3) impede the orderly administration of government;
and (4) deprive the Council of funding for its necessary operations.

3. The Defendants will not suffer any harm by complying with their statutory
duties.

4. The public interest would be served by ensuring that the Defendant fully
complies with the law.

Pursuant to Rule 12-I(a) the undersigned certifies that despite diligent efforts, the
consent of Defendants could not be obtained.

WHEREFORE, Plaintiff respectfully requests that the Court grant Plaintiff’s Motion

for Preliminary Injunction.
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION

The Local Budget Autonomy Act of 2012 amended the District Charter to change the
process for approving local expenditures of locally raised and locally kept taxes and fees. The
first budget season under the new law is already underway, and the Council is required by law to
enact a budget by June 12, 2014. But the District’s executive officers—Mayor Vincent C. Gray
and Chief Financial Officer Jeffrey S. DeWitt—have announced that they will not honor their
obligations under the Act and will actively thwart the Council’s efforts to satisfy its obligations
under binding law. Their refusal to comply with the Budget Autonomy Act threatens to derail

the budget process.



When Congress granted the Home Rule Charter to the District in 1973, it set default rules
and a process for amending them. Congress took great care to specify what rules the District
could not seek to amend. But the process for budgeting local funds was not on the list of
limitations. Nor do federal budget laws prevent the District from spending the local dollars it
raises. Those laws govern Congress’s obligation to appropriate funds out of the U.S. Treasury,
but the District’s local funds never pass through the U.S. Treasury—as Congress instructed in
1973, they are kept locally in the D.C. General Fund.

To avoid destabilizing uncertainty and irreparable injury to the Council’s interests, this
Court should preliminarily enjoin Defendants to implement the Budget Autonomy Act, which is
binding law in the District that neither the Council nor the executive branch is entitled to ignore.

Because of the different budgetary processes required under the Budget Autonomy Act
and the superseded law, the Council respectfully requests swift consideration of its motion, so
that any necessary appellate proceedings can be complete by May 28, 2014, when the Council is
set to hold its first reading of the fiscal year 2015 budget—and the day before the Mayor has
promised to usurp the Council’s budgetary role.

BACKGROUND

This case i1s about the District’s right to spend the local tax and fee revenue it raises to
provide local services within the District, a right accorded to every other home-rule jurisdiction
in the country. Historically, the District had the authority to approve the expenditure of locally
raised tax revenues. Congress took that authority away in 1874, when the District’s local
government was effectively disbanded. In 1973, with the Home Rule Act, Congress granted
home rule to the District and created a special budgetary scheme. Specifically, local funds were
permanently transferred from the U.S. Treasury to the District’s General Fund with the guarantee

that local funds belong to the District. Congress then qualified that guarantee with a default



rule—subject to the process for amending the District’s Charter—that the District budget would
be affirmatively passed by Congress. While Congress thoughtfully and specifically enumerated
rules that could not be altered by the Council through the Charter amendment process, the default
budget rule was left subject to revision. With the 2012 Local Budget Autonomy Act, the District
opted out of the default rule and restored its authority to spend locally raised and locally kept
revenues.

A. The History of Local Budget Autonomy in the District of Columbia

1. Budget Autonomy in the Early Years

Budget autonomy is not new to the District of Columbia; for much of the District’s
history, it was the law. Pursuant to the District Clause of the U.S. Constitution (art. I, § 8, cl.
17), Congress established the District of Columbia in 1801. See District of Columbia Organic
Act, ch. 15, 2 Stat. 103 (1801). The Organic Act preserved the rights of the towns of
Georgetown and Alexandria, which were within the federal district (id. § 16, 2 Stat. at 108), and
in 1802, the City of Washington was incorporated with a local government authorized to provide
local services for District residents (see Act of May 3, 1802, ch. 53, 2 Stat. 195).

Thereafter, the powers of the Washington city government were gradually expanded (see
Jason . Newman & Jacques B. DePuy, Bringing Democracy to the Nation’s Last Colony: The
District of Columbia Self-Government Act, 24 AM. U. L. REV. 537, 541 & n.16 (1975)), until
1871, when Congress merged the local governments for the City of Washington, the County of
Washington, and the Town of Georgetown (see Act of Feb. 21, 1871, ch. 62, 16 Stat. 419).

Like its predecessors, the unified territorial government of 1871 possessed the power to
appropriate local funds. See, e.g., D.C. Act 1016 (July 10, 1871) (appropriating four million
dollars for public works projects). But owing to an apparent dereliction of that duty (see

Newman & DePuy, supra, at 545 n.54), Congress disbanded the territorial government just three



years later (see Act of June 20, 1874, ch. 337, 18 Stat. 116). As the Supreme Court would later
explain, under the ensuing system of local government, “[1]egislative powers . . . ceased, and the
municipal government [was] confined to mere administration.” Metro Ry. v. District of
Columbia, 132 U.S. 1, 7 (1889).

2. Congress Grants Home Rule to the District

Local governance returned to the District in 1973, when Congress enacted the District of
Columbia Self-Government and Governmental Reorganization Act, Pub. L. No. 93—-198, 87 Stat.
777, now known as the “Home Rule Act” (see Balanced Budget Act of 1997, Pub. L. No. 105—
33,§ 11717, 111 Stat. 251, 786). The Home Rule Act expressed Congress’s intent to relieve
itself to “the greatest extent possible, . . . of the burden of legislating upon essentially local
District matters” by broadly authorizing the Council to exercise legislative authority over “all
rightful subjects of legislation within the District consistent with the Constitution of the United
States and the provisions of this Act.”” Home Rule Act §§ 102(a), 302, D.C. Code §§ 1-
201.02(a), 1-203.02 (emphasis added). While broadly delegating legislative authority to the
District (see id. §§ 404(a), 412, D.C. Code §§ 1-204.04(a), 1-204.12 (authorizing the Council to
legislate through specified procedure)), Congress retained for itself the authority to veto District
legislation, which becomes law after the passage of 30 legislative days unless Congress enacts a
joint resolution disapproving of the legislation (id. § 602(c)(1), D.C. Code § 1-206.02(c)(1)).!
Congress likewise reserved its own authority to legislate for the District on any matter, within or
without the Council’s legislative domain. /d. § 601, D.C. Code § 1-206.01.

The District of Columbia Charter was enacted by Congress as part of the Home Rule Act

and, upon ratification by the District’s voters, established the “means of governance of the

! A 60-day review period applies for legislation related to criminal law, criminal
procedure, and prisoners. Home Rule Act § 602(c)(2), D.C. Code § 1-206.02(c)(2).



District.” Home Rule Act § 301, D.C. Code § 1-203.01; see id. tit. IV. The Charter set forth
various default rules for the three branches of the District’s government. They are only default
rules because Congress created a process by which the District could amend the Charter. See id.
§ 303, D.C. Code § 1-203.03. The amendment process may not be used to abolish any of the
District’s three branches of government. See id. § 303(a), D.C. Code § 1-203.03(a). Nor may
the amendment process be used to encroach upon Congress’s exclusive authority to legislate
regarding certain enumerated topics such as federal buildings, federal laws of uniform national
application, and the Height Act. See id. §§ 303(d), 601-603, D.C. Code §§ 1-203.03(d), 1-
206.01 to .03. The Charter is the only portion of the Home Rule Act subject to this amendment
process. Id. §§ 303(d), 601-603.

Within the Charter, Congress addressed various issues involving the District’s budget:

e Section 450 created the General Fund of the District of Columbia, which was within
the custody of the Mayor until the creation of the Office of the Chief Financial Officer (“CFO”)
in 1995.

e Section 450 transferred the District’s local funds from the U.S. Treasury to the D.C.
General Fund. Whereas the default rule is that government officials must deposit “money for the
Government from any source . . . in the Treasury” (31 U.S.C. § 3302), Section 450 provides
instead that “[a]ll money received by any agency, officer, or employee of the District . . . shall be
paid promptly to the Mayor for deposit in the appropriate fund”—meaning the General Fund or
various special funds that the Council was authorized to create (Home Rule Act § 450, D.C.
Code § 1-204.50). Congress decreed that all such funds “shall belong to the District

government.” Id. Thus, District tax revenues never pass through the custody of the federal



government. They are collected and deposited by the Office of the CFO. See id. § 424(d)(10),
D.C. Code § 1-204.24d(10).

e Section 446 created a default process for approving expenditure of the local funds
kept in the District’s General Fund and special funds. Contrary to the ordinary process for
enacting legislation—which permitted the Council to approve legislation subject to passive
congressional review—the default budget process permitted the Council only to request a budget
from Congress, which was required to enact affirmative legislation approving expenditures. That
default process replicated the pre-home-rule budget process for the District.”

In 1995, the Home Rule Act was amended by Congress to create the Office of the Chief
Financial Officer. See District of Columbia Financial Responsibility and Management
Assistance Act of 1995, Pub. L. No. 104-8, 109 Stat. 142 (1995). With a view toward ensuring
“the long-term financial, fiscal, and economic vitality and operational efficiency of the District
of Columbia” (id. § 2(b)(6)), Congress granted broad powers to the CFO. The CFO and the
Mayor share responsibility for administering the District’s finances. Home Rule Act §§ 448(a),

424(d), D.C. Code §§ 1-204.48(a), 1-204.24d.>

? Congress elsewhere clarified that the Home Rule Act should not “be construed as
making any change in existing law, regulation, or basic procedure and practice relating to the
respective roles of the Congress, the President” and federal agencies with respect to the D.C.
budget. Home Rule Act § 603(a), D.C. Code § 1-206.03(a); see infra pp. 29-31.

3 The CFO’s obligations include “[c]ertifying and approving prior to payment of all bills,
invoices, payrolls, and other evidences of claims, demands, or charges against the District
government, and determining the regularity, legality, and correctness of such bills, invoices,
payrolls, claims, demands, or charges.” D.C. Code § 1-204.24d(16). Moreover, the CFO must
certify contracts, leases, collective bargaining agreements, and nonunion pay proposals prior to
approval (id. § 1-204.24d(14), (27)) and receives “all amounts paid to the District of Columbia
from any source” (id. § 1-204.24d(10)).



B. The Local Budget Autonomy Act of 2012

1. The Problems with the District’s Budget System

The District’s experience under the Home Rule Act’s default process for budgeting local
funds revealed a series of shortcomings. First, Congress routinely fails to enact an annual
appropriations act by the start of the fiscal year. Indeed, in the 25 budget cycles between 1990
and 2014, Congress has met the October 1 deadline on only three occasions. In the other 22
cycles, the District has either begun the year without knowing its full budget or has been forced
to initiate shutdown procedures. Second, even in the best of circumstances, the District’s budget
proposal is virtually certain to be outdated by the time it becomes law. As then-CFO Natwar
Gandhi explained, “[t]he more time that elapses between the formulation of a budget and its
execution, the more likely the operating assumptions underlying that budget will not hold true.”
The Mayor’s Proposed Fiscal Year 2012 Budget and Financial Plan: Hearing Before the
Subcomm. on Health Care, D.C., Census, and the Nat’l Archives of the H. Comm. on Oversight
and Gov’t Reform, 112th Cong. 5 (2011) (statement of Natwar M. Gandhi, then-Chief Financial
Officer of the District of Columbia), http://oversight.house.gov/wp-content/uploads/2012/01/5-
12-11_Gandhi DC Budget Testimony.pdf. Under the Home Rule Act’s default process for
budgeting local funds, there is at least a six-month delay between the formulation of the budget
and its implementation. Third, “[blond rating agencies take the uncertainties of the Federal
process into account in assessing the District's finances, and discount to a degree whatever
ratings the District might otherwise receive.” Budget Autonomy for the District of Columbia:
Restoring Trust in our Nation’s Capital, Hearing Before the H. Comm. on Gov’t Reform, 108th
Cong. 32 (2003) (statement of Natwar M. Gandhi, then-Chief Financial Officer of the District of
Columbia). Thus, the excessive delay between the beginning and end of the budget process has

led to lower service delivery levels for “school nurses, prescription drug benefits, police



equipment, and staffing.” Id. at 10 (statement of then-Mayor Anthony Williams). In sum, the
inability of Congress to act swiftly on the District’s budget exacts tangible costs on the District’s
residents.

2. The Local Budget Autonomy Act Becomes Law

In response to these and other concerns, the Council in 2012 approved legislation “[t]o
amend the District of Columbia Home Rule Act to provide for local budget autonomy.” D.C.
Law 19-321 (“Budget Autonomy Act”) (Compl. Ex. A).

Congress has provided a three-step process for amending the Charter. See Home Rule
Act § 303, D.C. Code § 1-203.03. First, an act must be passed by the Council and signed by the
Mayor.4 Second, the act must be submitted to the District’s voters in a referendum, and a
majority must vote to ratify. Third, the act must be submitted to Congress for a 35-day period of
passive review. An amendment to the Charter becomes effective at the expiration of that 35-day
period unless Congress has enacted a joint resolution disapproving of the amendment.

Leaving in place the Home Rule Act’s appropriation of locally raised taxes and fees from
the U.S. Treasury to the D.C. General Fund or other special funds, the Budget Autonomy Act
altered the default procedure for budgeting the funds “belong[ing] to the District government.”
In particular, under the Act, the District’s local budget process matches the process for passing
all other legislation—the budget must be approved by an act that is adopted after two readings
and then transmitted to Congress for passive review. See Budget Autonomy Act § 2(c), (e). The
Act also specifies a timeline—the Council is required to “adopt the annual budget for the District
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of Columbia government” “within 70 calendar days . . . after receipt of the budget proposal from

the Mayor.” I1d. § 2(e), D.C. Code § 1-204.46. And because there must be “at least 13 days

* Alternatively, a mayoral veto can be overridden by a two-thirds majority of the Council.



intervening” between the first and second readings, it follows that the first reading must take
place no later than 56 days (which, for fiscal year 2015, is May 29, 2014). The Budget
Autonomy Act leaves in place the system of submission to the President for the “federal portion
of the annual budget.” Id.

The Council unanimously adopted the Budget Autonomy Act and—despite his current
position—the Mayor signed it. 60 D.C. Reg. 1724 (Feb. 15, 2013). Following the process for
amending the Charter, the Act was then submitted to the D.C. Board of Elections and Ethics for
inclusion on the April 2013 ballot. In response to a Notice of Public Hearing on the ballot
language, Attorney General Irvin Nathan expressed his “serious reservations about the legality of
the amendment” and suggested that the Board should exclude the referendum from the ballot.
Letter from Irvin B. Nathan, Att’y Gen. for D.C., to Kenneth J. McGhie, Gen. Counsel, D.C.
Board of Elections & Ethics, at 1 (Jan. 4, 2013). But after holding a public hearing and
evaluating the legal arguments, the Board found “no basis on which to reject” the ballot question.
In re Local Budget Autonomy Emergency Amendment Act of 2012, No. 13-01, at 5 (D.C. Bd.
Elections & Ethics Jan. 9, 2013).

The voters of the District of Columbia ratified the Act by a margin of 83%—12%, and
Congress took no action to disapprove of the amendment to the Charter. Accordingly, the
Budget Autonomy Act became law on July 25, 2013.

3. The Government Accountability Office Issues an Advisory Opinion

After the Budget Autonomy Act became effective, Congressman Ander Crenshaw (R—
FL) asked the Government Accountability Office for its opinion as to the validity of the Act.
The Government Accountability Office (“GAQO”) is “an arm of the legislature” from which
congressional committees can request non-binding opinions. M. Steinthal & Co. v. Seamans,

455 F.2d 1289, 1305, 147 U.S. App. D.C. 221, 237 (D.C. Cir. 1971); 31 U.S.C. § 717. A court



has “no obligation to defer” to the views of the GAQO; indeed, because of GAQO’s legislative
function, “there might be a constitutional impediment to such binding effect.” Delta Data Sys.
Corp. v. Webster, 744 F.2d 197, 201 & n.1, 240 U.S. App. D.C. 182, 186 & n.1 (D.C. Cir. 1984).

In a thinly reasoned decision, the GAO reached the conclusion that the Act is without
binding legal effect. The GAQO’s position was that the Act contravenes two federal budget
statutes—the Anti-Deficiency Act and the Budget and Accounting Act. U.S. GAO, B-324987,
District of Columbia—Local Budget Autonomy Amendment Act of 2012, B-324987 (GAO Jan.
30, 2014). The GAO did not consider or address the arguments made herein by the Council.
Those arguments demonstrate that the Budget Autonomy Act is consistent with these and other
federal budget statutes.

4. The Attorney General Advises the Mayor Not to Enforce the Act

On April 8, 2014, Attorney General Irvin Nathan issued a formal opinion advising the
Mayor to “decline to implement” the Act and to “advise Executive Branch officials and
employees not to do so absent a binding judicial decision to the contrary.” Opinion of the D.C.
Attorney General, Whether the Local Budget Autonomy Act of 2012 is Legally Valid 2 (Apr. 8,
2014) (“Op. D.C. Att’y Gen.”) (Compl. Ex. E).

Consistent with the arguments that he made unsuccessfully to the Board of Elections and
Ethics and successfully to the GAO, the Attorney General opined that the Budget Autonomy Act
is invalid because it would supposedly (1) alter the “‘functions . . . of the United States’ in the
formation of the District’s budget,” (2) “change the long-standing roles and procedures of the
stated federal entities with respect to the District’s ‘total budget,”” and (3) “remove[] local
District funds from the requirements of the federal Anti-Deficiency Act.” Id. at 3—5 (quoting

D.C. Code § 1-206.02(a)(3)).
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S. Defendants Announce Their Intent to Disregard the Act

In separate letters dated April 11, 2014, the Mayor and the CFO each advised the Council
that they would refuse to implement the Budget Autonomy Act. Based on his view that “[t]he
Attorney General’s legal opinion is binding on the Executive branch officials in the District
government absent a controlling court opinion to the contrary,” the Mayor announced that he
would treat the Budget Autonomy Act as a “legal nullity.” Letter from Vincent C. Gray, Mayor,
District of Columbia, to Phil Mendelson, Chairman, Council of the District of Columbia 2 (Apr.
11, 2014) (“Gray Letter”) (Compl. Ex. C). In consultation with the CFO, the Mayor advised the
Council that he would take specific steps to implement his position:

First, I will direct all subordinate agency District officials not to
implement or take actions pursuant to the Act, which contravenes
our Home Rule Charter and other federal law. Second, I will veto
any FY 15 budget transmitted by the Council that is not inclusive
of both the local and federal portions of the budget, as required
under the Home Rule Act. Third, as noted, to achieve compliance
to the extent I am able with the Home Rule Act, I will transmit to
Congress and [the] President the full District budget as it stands
after the 56th day following transmission to you of the budget,
whether or not the Council has taken a second vote.

Id. at 3.

The CFO likewise accepted the Attorney General’s recommendation. He warned the
Council not to follow the procedures prescribed by the Budget Autonomy Act and promised not
to enforce any such budget unless Congress independently authorized it or “a court of competent
jurisdiction sustains the Act’s legal validity™:

Absent such actions, I will not make or authorize any payment
pursuant to a budget that was approved in conformance with the
Act. Twill also direct OCFO employees not to certify contracts or
make payments under this budget given the potential civil and

criminal penalties to which they, as individuals, would be subject
under the federal Anti-Deficiency Act.
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Letter from Jeffrey S. DeWitt, CFO, District of Columbia, to Phil Mendelson, Chairman,
Council of the District of Columbia 2 (Apr. 11, 2014) (“DeWitt Letter”’) (Compl. Ex. D).

6. The Council Faces Irreparable Injury

As a result of Defendants’ announced refusal to honor the Council’s budget, the Council
will be injured in a variety of respects absent swift judicial intervention. First, the Mayor’s
promise to transmit the Council’s budget to the President on May 29—after its first reading but
before its second reading and final approval—deprives the Council of its authority to legislate for
the District. See Home Rule Act § 404(a), D.C. Code § 1-204.04(a). Second, the Council is
entitled to the implementation of its duly enacted legislation—here, the Budget Autonomy Act
and the fiscal year 2015 budget that it is required to enact—but its legislative will promises to be
thwarted by Defendants. Third, the Council is entitled to rely on information from Defendants in
the course of formulating its current and future budgets, but Defendants’ promise not to enforce
the Budget Autonomy Act will deprive the Council of that information. Fourth, Defendants’
actions will impede the orderly administration of the District government by undermining the
Council’s ability to satisfy its statutory obligations and by requiring the Council to incur
unnecessary costs in preparing for the contingencies risked by Defendants’ conduct. Fifih,
Defendants’ failure to honor the Council’s budget will deprive the Council of funding for its own
operations.

Fundamentally, it is essential to a well-functioning government that all branches agree as
to the appropriate method for funding local services. To avoid potential disruption, the dispute
about the validity of the Budget Autonomy Act (including possible appellate proceedings) should
be resolved no later than May 28, 2014, the date of the first reading of the fiscal year 2015

budget.
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ARGUMENT

This Court should exercise its inherent equitable powers to preliminarily enjoin
Defendants from refusing to fulfill their statutory duties related to the District’s budget. “The
decision to grant or deny preliminary injunctive relief is committed to the sound discretion of the
trial court.” Stamenich v. Markovic, 462 A.2d 452, 456 (D.C. 1983) (citations omitted). A
“proper exercise of discretion” requires a court to consider whether the moving party has shown:

(1) that there is a substantial likelihood that he will prevail on the
merits; (2) that he is in danger of suffering irreparable harm during
the pendency of the action; (3) that more harm will result to him
from the denial of the injunction than will result to the defendant

from its grant; and, in appropriate cases, (4) that the public interest
will not be disserved by the issuance of the requested order.

Zirkle v. D.C., 830 A.2d 1250, 1255-56 (D.C. 2003) (quoting Wieck v. Sterenbuch, 350 A.2d
384, 387 (D.C. 1976)). As a general matter, a court “must balance the strengths of the requesting
party’s arguments in each of the four required areas” such that “[i]f the showing in one area is
particularly strong, an injunction may issue even if the showings in other areas are rather weak.”
Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297, 372 U.S. App. D.C. 94, 101
(D.C. Cir. 2006). But in this case, the Council can make strong showings that each of the four
factors favors injunctive relief.

I. THE COUNCIL IS SUBSTANTIALLY LIKELY TO PREVAIL ON THE
MERITS.

The Council is substantially likely to prevail on the merits of this case because there is no
valid basis upon which to disregard the Budget Autonomy Act.

Congress exercised its plenary authority over the District (see District Clause, U.S.
Const., art I, § 8, cl. 17) to establish the Charter and a process for amending it. Consistent with
its goal to relieve itself “to the greatest extent possible, ... of the burden of legislating upon

essentially local District matters,” Congress gave the District broad power to amend its own
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Charter. As explained supra, the Budget Autonomy Act was validly enacted pursuant to the
Home Rule Act’s Charter amendment procedure. The Act is also consistent with the substantive
limitations on Charter amendment set forth in Section 303(d) of the Home Rule Act, which
provides that the amendment process “may not be used to enact any law or affect any law with
respect to which the Council may not enact any act, resolution, or rule under the limitations
specified in sections 601, 602, and 603.” D.C. Code § 1-203.03(d).

“Sections 601 to 603 expressly restrict the Council’s power to legislate in several specific
areas.” Jackson v. D.C. Bd. of Elections & Ethics, 999 A.2d 89, 95 n.5 (D.C. 2010). In
particular, Section 601 (“Retention of Constitutional Authority”) preserves the authority of
Congress to enact legislation for the District on any subject and thereby prohibits the Council
from usurping Congress’s constitutional authority. Section 602 (“Limitations on the Council”)
enumerates specific topics on which the Council may not legislate—for example, the taxation of
federal property, the organization of local courts, and the height restrictions for buildings. And
Section 603 (“Budget Process; Limitations on Borrowing and Spending”) provides specific
restrictions on borrowing and spending (for example, limitations on general obligation bonds and
deficit spending) and rules of construction for the budget process.

The Budget Autonomy Act does not violate any of the limitations on the Council’s
legislative authority. Nevertheless, the Attorney General identified three reasons why the Act is
supposedly invalid, which ostensibly form the basis for Defendants’ announced refusal to
implement the Act. In his view, the Act violates (1) the Anti-Deficiency Act, one of the federal
budget laws implementing the Constitution’s Appropriations Clause; (2) Section 602(a)(3) of the
Home Rule Act, which prohibits legislation “which concerns the functions or property of the

United States or which is not restricted in its application exclusively in or to the District”; and (3)
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Section 603(a) of the Home Rule Act, which explains how to construe the budget process
adopted in 1973.
He is wrong on all three counts.

A. The Budget Autonomy Act Is Consistent with the Constitution’s
Appropriations Clause and Implementing Legislation.

Federal budget laws implement the Constitution’s mandate that “No Money shall be
drawn from the Treasury, but in Consequence of Appropriations made by Law” (U.S. Const. art.
I, §9,cl 7). For most federal agencies, funds are held in the U.S. Treasury until Congress
approves their disbursement. The District is different. As part of the Home Rule Act, Congress
permanently transferred local funds from the U.S. Treasury into the D.C. General Fund. Thus,
local revenues never pass through the Treasury. Instead, the Charter (prior to its amendment by
the Budget Autonomy Act) provided for a second-level process by which Congress approved
expenditures from the D.C. General Fund.

In questioning the Budget Autonomy Act’s compliance with federal budget laws,
opponents of the Act have failed to appreciate the implications of this permanent transfer of local
funds from the Treasury into the D.C. General Fund. The Constitution’s requirement that “No
Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law”
(U.S. Const. art. I, § 9, cl. 7 (emphasis added)), “means simply that no money can be paid out of
the treasury unless it has been appropriated by an act of Congress.” Cincinnati Soap Co. v.
United States, 301 U.S. 308, 321 (1937) (emphasis added). When Congress directed that locally
raised money be placed into the D.C. General Fund instead of the Treasury, it satisfied this
constitutional requirement and its implementing statutes. To be sure, Congress provided in the
District’s Charter for a second-level approval of expenditures—this time, out of the D.C. General

Fund. The permanent appropriation of funds at the first level (from the U.S. Treasury to the D.C.
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General Fund) was subject to the additional requirement that the funds could not be spent until
Congress approved the District’s budget. But this second-level requirement appeared only in the
District’s Charter within the Home Rule Act and, hence, was subject to amendment. At all times
since Congress granted the Home Rule Charter, the District has been empowered by the Home
Rule Act to remove the second-level requirement. Doing so did not implicate, nor run afoul of,
the Constitution’s appropriation requirement or federal budget laws.

History, context, and constitutional interpretation support this conclusion. The
Constitution’s Appropriations Clause embodies two fundamental principles—that Congress must
identify public money and determine how to spend it. See Office of Personnel Mgmt. v.
Richmond, 496 U.S. 414, 427 (1990); Kate Stith, Congress’ Power of the Purse, 97 YALE L.J.
1343 (1988). There are four applicable budget laws that implement these principles. Cf-
Harrington v. Bush, 553 F.2d 190, 194-95, 180 U.S. App. D.C. 45, 49-50 (D.C. Cir. 1997) (the
Appropriations Clause is “not self-defining and Congress has plenary power to give meaning to
the provision”). The Miscellaneous Receipts Statute identifies public money that needs to be
appropriated. The Anti-Deficiency Act requires agencies and officials to get Congress’s
permission to use public money. The Purpose Statute prohibits agencies and officials from using
money for a different purpose than Congerss approved. And the Budget and Accounting Act
specifies the procedures for requesting an appropriation.

The Autonomy Act is consistent with all four applicable statutes and with the principles
animating the Appropriations Clause.

1. The Miscellaneous Receipts Statute

The Miscellaneous Receipts Statute, 31 U.S.C. § 3302, defines the broad scope of the
public fisc. See Richmond, 496 U.S. at 427; 2 Joseph Story, Commentaries on the Constitution

of the United States, § 1348 (3d ed. 1858). The statute provides that, subject to one limited
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exception related to the collection of legal claims,” “an official or agent of the Government
receiving money for the Government from any source shall deposit the money in the Treasury as
soon as practicable without deduction for any charge or claim.” 31 U.S.C. § 3302. Once money
is deposited into a miscellaneous receipts account, it takes an appropriation to withdraw it from
the account. E.g., 3 Comp Gen. 296 (1923); 2 Comp. Gen. 599, 600 (1923); 13 Comp. Gen.
Dec. 700, 703 (1907).

In various circumstances, Congress has enacted exemptions from the Miscellaneous
Receipts Statute by empowering agencies to retain funds without depositing them in the
Treasury.® For example, Congress has created revolving funds that are “replenished by moneys
from the public” (United Biscuit Co. v. Wirtz, 359 F.2d 206, 212, 123 U.S. App. D.C. 222, 228
(D.C. Cir. 1965)), and has identified certain exclusively self-funding agencies as
nonappropriated fund instrumentalities (“NAFI”) (see Am. Fed'n of Gov’t Emps., AFL-CIO,

Local 1647 v. FLRA, 388 F.3d 405, 409 (3d Cir. 2004)).

> See 31 U.S.C. § 3718(b).

6 See, e.g., 42 U.S.C. § 8287 (exempting measured savings from energy savings
performance contracts); 42 U.S.C. § 8256 and note (exempting rebates received by federal
agencies from utility companies on account of energy-saving measures); 2 U.S.C. § 68-7(b)
(exempting fees and other charges collected for services provided by the Senate Office of Public
Records); 7 U.S.C. § 7333(k)(3) (exempting fees for certain services collected by the
Commodity Credit Corporation); 28 U.S.C. § 1931 (exempting specified portions of filing fees
paid to the clerk of court); 38 U.S.C. § 8109 (establishing a revolving fund for parking fees at
Department of Veterans Affairs medical facilities that previously were required to go to
miscellaneous receipts pursuant to 45 Comp. Gen. 27 (1965)); 31 U.S.C. § 3343 (establishing the
Check Forgery Insurance Fund for the purpose of making replacement payments to payees
whose Treasury checks have been lost, stolen, or cashed by a forged endorsement); 40 U.S.C.

§ 321 (establishing the General Services Administration General Supply Fund for the purpose of
furniture and equipment for other agencies); 2 U.S.C. § 182 (establishing the Cooperative
Acquisitions Program Revolving Fund available to the Librarian of Congress); 22 U.S.C. § 3712
(establishing the Panama Canal Revolving Fund).
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In the Home Rule Act, Congress exempted the District’s local revenues from the
Miscellaneous Receipts Statute. Section 450 of the Home Rule Act created the D.C. General
Fund, authorized the creation of special funds, and provided that “[a]ll money received by any
agency, officer, or employee of the District in its or his official capacity shall belong to the
District government and shall be paid promptly to the Mayor for deposit in the appropriate fund.”
D.C. Code § 1-204.50.” Congress understood that it was “removing these monies from the
United States Treasury” (H. Comm. on the District of Columbia, District of Columbia Self-
Government and Governmental Reorganization Act, H. Rep. No. 93-482, at 30 (1973)), and that
the new General Fund “outside of the Treasury” would be available for “deposit of all city
revenues,” but not for any “Federal payment” that did not originate from local funds (2 STAFF OF
H. CoMM. ON THE DISTRICT OF COLUMBIA, 93D CONG., HOME RULE FOR THE DISTRICT OF
COLUMBIA: BACKGROUND AND LEGISLATIVE HISTORY 1662 (Comm. Print 1976) (Staff Synopsis)
(hereinafter, “HOME RULE ACT LEGISLATIVE HISTORY”).

Thus, through the Home Rule Act, Congress transferred local District tax receipts from
the Treasury (where they previously resided) and funneled them into the newly created D.C.
General Fund. By permitting the Mayor to retain custody of local funds, Congress removed
those funds from the purview of the Miscellaneous Receipts Statute.

2. The Anti-Deficiency Act

The second key statute delineating Congress’s constitutional appropriations authority is
the Anti-Deficiency Act. See 31 U.S.C. § 1341. The central provision of the Act provides: “[a]n

officer or employee of the United States Government or of the District of Columbia government

7 This provision of Section 450 exempts money received by the District of Columbia
Courts, which is to be deposited in the Treasury of the United States or in Crime Victims Funds.
D.C. Code § 1-204.50.
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may not . . . make or authorize an expenditure or obligation exceeding an amount available in an
appropriation or fund for the expenditure or obligation.” Id. Thus, “[w]hile the Miscellaneous
Receipts statute defines the scope of the public fisc, the Anti-Deficiency Act defines the scope of
public expenditure.” Stith, supra, at 1370. Congress first enacted the Anti-Deficiency Act in
1820 (see Act of May 1, 1820, ch. 52, § 6, 3 Stat. 567, 568), and the nearly two-centuries-old act
prevents federal officials from spending public money beyond or before congressional approval.

By its terms, the Anti-Deficiency Act applies to the District. And by its terms, the Anti-
Deficiency Act prevents the District from “exceeding an amount available in an appropriation or
fund for the expenditure or obligation.” 31 U.S.C. § 1341. Thus, the Anti-Deficiency Act
prohibits the District from exceeding the amounts available in the D.C. General Fund and special
funds.

Opponents of the Budget Autonomy Act have suggested that the Act violates the Anti-
Deficiency Act. They evidently reached their conclusions without contemplating Congress’s
decision to remove D.C. local funds from the purview of the Miscellaneous Receipts Statute,
which, as has long been understood, affects the applicability of the Anti-Deficiency Act.

Courts have recognized that “Congress itself may choose . . . to loosen its own reins on
public expenditure.” Am. Fed’'n of Gov’t Emps., 388 F.3d at 409. For example, Congress may
decide not to finance a federal entity with appropriations, creating an NAFI. See id. Congress
also may decide to establish a revolving fund, which “constitutes an on-going appropriation
which does not have to be renewed each year.” United Biscuit, 359 F.2d at 212, 123 U.S. App.
D.C. at 228); see also 1 Comp. Gen. 704 (1922); U.S. GAO, GAO-05-734SP, A Glossary of
Terms Used in the Federal Budget Process 88 (Sept. 2005) (explaining that a revolving fund is a

form of permanent appropriation). In these situations, Congress has modified the Miscellaneous
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Receipts Statute’s default rule that all money must be deposited in the U.S. Treasury. That
action constitutes a permanent appropriation that satisfies Congress’s obligations under the
Appropriations Clause and its implementing statutes or, in the alternative, constitutes a
determination that the money is not part of the public fisc and need not be appropriated. In either
event, the consequence of the transfer of funds out of the Treasury is that no further
appropriation is required by the Anti-Deficiency Act. See Am. Fed’n of Gov’t Emps., 388 F.3d at
412 (noting that “[t]he Miscellaneous Receipts Act need not apply to all government revenues”
and explaining the NAFI exception to the general rule); United Biscuit, 359 F.2d at 212—-13
(explaining that, by creating a revolving fund, Congress discharged its obligation to approve a
new appropriation each fiscal year); Core Concepts of Fla., Inc. v. United States, 327 F.3d 1331
(Fed. Cir. 2003) (distinguishing between circumstances in which funds exempted from the
Miscellaneous Receipts Statute have been permanently appropriated and those in which the
funds have been exempted from appropriations requirements in the first instance).® Thus,
“Congress may choose to treat some . . . revenues outside of the general Treasury fund . . . [and]
[h]aving done so, Congress has taken the revenues out of the appropriations cycle.” Am. Fed'n
of Gov'’t Emps., 388 F.3d at 412; see also 60 Comp. Gen. 323, 325 (1981) (the Office of the
Comptroller General “has consistently regarded statutes which authorize collection of receipts
and their deposit in a specific fund, and which make the fund available for a specific purpose, as

constituting continuing or permanent appropriations.”).

®In Slattery v. United States, the Federal Circuit abolished the so-called NAFI doctrine,
which exempted NAFIs from Court of Federal Claims jurisdiction under the Tucker Act on the
theory that there were no appropriated funds from which judgments could be paid. See 635 F.3d
1298, 1301 (Fed. Cir. 2011) (en banc) (“Tucker Act jurisdiction does not depend on and is not
limited by whether the government entity receives or draws upon appropriated funds.”), cert
denied sub nom. McCarron v. United States, 134 S. Ct. 1276 (2014). However, the Federal
Circuit’s decision in Slattery did not affect Congress’s ability to create NAFIs nor did it alter the
status of NAFIs with respect to the Miscellaneous Receipts Statute.
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Here, Congress exempted District local funds from the Miscellaneous Receipts Statute
when it enacted the Home Rule Act and transferred District local funds into the D.C. General
Fund. That action permanently transferred the District’s funds to the D.C. General Fund. Each
year, the General Fund is replenished with revenues that the District raises through taxes and
fees, none of which ever pass through the U.S. Treasury. Thus, these funds are “available in an
appropriation or fund,” as the Anti-Deficiency Act requires, and, as long as the D.C. General
Fund is not exhausted, that statute is satisfied.

For 40 years, Congress has complied with the Home Rule Act by approving expenditures
from the D.C. General Fund. But those second-order appropriations were not the appropriations
out of the Treasury required by the Constitution and the Anti-Deficiency Act. This is plain
because the funds never passed through the Treasury at all—and because Congress already
satisfied that requirement when it enacted the Home Rule Act and permanently transferred funds
from the Treasury into the D.C. General Fund. Instead, through the D.C. budget process,
Congress approved the expenditure out of the D.C. General Fund pursuant to a separate statutory
mandate in Section 446 of the Home Rule Act.” As described supra pp. 6, 8-9, the Home Rule
Act left the default rule contained in Section 446 subject to the D.C. Charter amendment process,
and the provision has now been revised by the Autonomy Act. In any event, because Congress

transferred the District’s local tax revenues to the D.C. General Fund, and because the Fund is

? Congress has repeatedly recognized this distinction by using special language when
budgeting D.C. local funds. See, e.g., Consolidated Appropriations Act of 2014, H.R. 3547,
113th Cong., tit. IV (2014) (“Local funds are appropriated for the District of Columbia for the
current fiscal year out of the General Fund of the District of Columbia”); Financial Services and
General Government Appropriations Act of 2013 H.R. 6020, 112th Cong., tit. IV (2012) (same);
Consolidated Appropriations Act of 2012, H.R. 2055, 112th Cong., tit. IV (2011) (“Provided
further, That of the local funds, such amounts as may be necessary may be derived from the
District’s General Fund balance”).
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replenished by locally raised revenues that never pass through the Treasury, further
congressional action is not required to satisfy the Anti-Deficiency Act.

None of this is to say that the Anti-Deficiency Act is inapplicable in the District of
Columbia. Under current law, the District is not permitted to obligate or spend amounts in
excess of the balance of its funds.

If Defendants’ position were correct—and a congressional appropriation out of the D.C.
General Fund were required to satisfy the Anti-Deficiency Act, even though the funds were
permanently appropriated out of the U.S. Treasury—it would undermine Congress’s authority to
exempt income from the Miscellaneous Receipts Statute, which it has done on numerous
occasions (see supra pp. 16—18).

Defendants’ position also leaves the original versions of Sections 446 and 603(e) of the
Home Rule Act to perform the same function. As set forth in Section 446 of the original Home
Rule Act: “no amount may be obligated or expended by any officer or employee of the District
of Columbia government unless such amount has been approved by Act of Congress, and then
only according to such Act.” Home Rule Act § 446 (repealed 2013). The Home Rule Act then
separately specified in Section 603(e) that the Anti-Deficiency Act would continue to apply to
the District of Columbia. See § 603(e), D.C. Code § 1-206.03(e) (“Nothing in this Act shall be
construed as affecting the applicability to the District government of . . . the so-called Anti-
Deficiency Act.”). But those provisions must be interpreted to have separate meaning. See
Grayson v. AT&T Corp., 15 A.3d 219, 238 (D.C. 2011) (en banc) (“‘A basic principle [of
statutory interpretation] is that each provision of [a] statute should be construed so as to give

29

effect to all of the statute’s provisions, not rendering any provision superfluous.” (first alteration

in original) (quoting Tangoren v. Stephenson, 977 A.2d 357, 360 n.12 (D.C. 2009)). Under the
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Attorney General’s approach, these provisions were redundant. But there is a straightforward
way, consistent with constitutional principles and the other federal budget statutes, to accord
separate meaning to those provisions—Section 603(e) and the Anti-Deficiency Act
(permanently) prohibit the District from obligating or expending in excess of the D.C. General
Fund.'® And Section 446 (until it was validly amended through the Charter amendment process)
additionally prohibited the District from obligating or expending money within the D.C. General
Fund without congressional approval.

3. The Purpose Statute

While the Anti-Deficiency Act provides that funds must be appropriated out of the
Treasury, the Purpose Statute provides that when conditions are placed on an appropriation out
of the Treasury, they must not be ignored. Specifically, the Purpose Statute prohibits the use of
federal funds for a purpose other than that specified by the appropriation. See 31 U.S.C. § 1301
(“Appropriations shall be applied only to the objects for which the appropriations were made
except as otherwise provided by law.”).

Appropriations are often quite general. Some agencies receive a single appropriation
from Congress. In that circumstance, “[t]he purpose of the appropriation will be to enable the
agency to carry out all of its various authorized functions.” 1 GAO, PRINCIPLES OF FEDERAL
APPROPRIATIONS LAW 4—10 (3d ed. 2004). Similarly here, Congress appropriated the District’s
local funds from the Treasury to the D.C. General Fund to enable the District government to

carry out its functions. In Section 450 of the Home Rule Act, Congress established that, with the

10 At the time the Home Rule Act was enacted, the Anti-Deficiency Act provided: “[n]o
officer or employee of the United States shall authorize an expenditure from or create or
authorize an obligation under any appropriation or fund in excess of the amount available
therein.” 31 U.S.C. § 665 (1970). The Anti-Deficiency Act was understood to apply to the
District of Columbia, and subsequent amendments did not intend to alter that relationship. See
H.R. Rep. No. 97-651, at 25 (1982).
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transfer of funds into the D.C. General Fund, that money would “belong to the District
government.” D.C. Code § 1-204.50. The Court of Appeals has construed Section 450 to confer
“‘all powers and duties incidental and necessary to make such legislation effective’ and has
rejected the theory that Congress conferred only those powers expressly stated. Ass n of
Realtors, Inc. v. District of Columbia, 44 A.3d 299, 30405 (D.C. 2012) (holding that the power
to create special funds set forth in Section 450 includes the unstated powers to reallocate and
eliminate those funds) (quoting 2B SUTHERLAND STATUTORY CONSTR. § 55.4 (7th ed. 2012)). It
follows that the purpose of the appropriation of local funds to the D.C. General Fund was to fund
the District’s local government, the powers of which are specified elsewhere in the Charter. The
GAO has expressed the view that no expenditures from the D.C. General Fund have been
approved because 31 U.S.C. § 1301(d) provides that “[a] law may be construed to make an
appropriation out of the treasury . . . only if the law specifically states that an appropriation is
made or that such a contract may be made.” U.S. GAO, B-324987, supra, at 9-10. But
Congress’s appropriation of the District’s local funds to the D.C. General Fund was
unambiguous. The GAO did not address the crucial distinction between “an appropriation out of
the treasury” (the concern of the Purpose Statute) and appropriations out of the D.C. General
Fund (the concern of the Budget Autonomy Act). As explained above, through the exemption of
D.C. local funds from the Miscellaneous Receipts Statute, Congress has either (1) permanently
appropriated those funds out of the Treasury; or (2) exempted those funds from the appropriation
process. In either case, the funds were no longer in the Treasury, so there was no requirement
for an additional appropriation “out of the treasury,” and § 1301(d)’s specificity requirement

could not have been violated. See Campagna v. United States, 26 Ct. Cl. 316, 317 (1891) (“An

appropriation is per se nothing more than the legislative authorization prescribed by the
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Constitution that money may be paid out at the Treasury.”) (emphasis added). Although the
Purpose Statute prohibits the District from spending its money to fund another agency’s projects,
it does not prohibit the District from changing the default process for approving expenditures
from the D.C. General Fund.

4. The Budget and Accounting Act

When appropriations are required, the Budget and Accounting Act provides the
procedure for requesting those appropriations. In particular, “[t]he head of each agency shall
prepare and submit to the President each appropriation request for the agency.” 31 U.S.C.

§ 1108(b)(1). But nothing in the Budget and Accounting Act purports to define when an
appropriation request is required. It merely specifies what must be done to request an
appropriation. Thus, although the GAO took the position that “portions of the Budget Autonomy
Act stand in direct conflict with . . . the Budget and Accounting Act” (U.S. GAO, B-324987,
supra, at 8), that viewpoint evidently stemmed from its erroneous conclusion that Congress is
required to make appropriations out of the D.C. General Fund. But, as explained above, no such
requirement exists—Congress already appropriated the funds out of the Treasury in the Home
Rule Act."!

In sum, the Budget Autonomy Act is in full harmony with the Constitution’s
Appropriations Clause, the interpretive principles animating that Clause, and the four main
statutes Congress has enacted to implement it. The Attorney General’s position, on the other

hand, is not compatible with these principles and statutes because it cannot meaningfully account

" Pursuant to the Budget Autonomy Act, the Mayor is required to submit to the President
the District’s annual appropriation request for the “federal portion of the annual budget.” Budget
Autonomy Act § 2(e), D.C. Code § 1-204.46(a). Nothing in the Budget Autonomy Act alters the
requirement that the federal portion of the District’s budget must comply with the Budget and
Accounting Act.
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for Congress’s permanent appropriation of local funds out of the Treasury and into the D.C.
General Fund, which satisfied the Appropriations Clause, the Anti-Deficiency Act, and the
Purpose Statute and rendered inapplicable the Budget and Accounting Act.

B. The Budget Autonomy Act Has No Impermissible Federal Effect.

The Attorney General separately objects that the Budget Autonomy Act violates Section
602(a)(3), which limits legislation that “concerns the functions or property of the United States
or which is not restricted in its application exclusively in or to the District.” D.C. Code § 1-
206.02(a)(3). But both Congress’s purpose in enacting that provision and binding precedent
interpreting that provision demonstrate that this belief is mistaken.

The Court of Appeals has explained that Section 602(a)(3) was designed to “withhold
from local officials the authority to affect or to control decisions made by federal officials in
administering federal laws that are national in scope.” District of Columbia v. Greater Wash.
Cent. Labor Council, AFL-CIO, 442 A.2d 110, 116 (D.C. 1982). As Congress understood when
it enacted the Home Rule Act:

The functions reserved to the federal level would be those related
to federal operations in the District and to property held and used
by the Federal Government for conduct of its administrative,
judicial, and legislative operations; and for the monuments
pertaining to the nation’s past. The functions would include
physical planning of these federal areas, construction and

maintenance of federal buildings, and administration of federal
park areas (NCPC would retain its purely federal functions).
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1 HOME RULE ACT LEGISLATIVE HISTORY, supra, at 182."* The Budget Autonomy Act simply
and obviously does not fit this description. The Act concerns the ability of a local government to
spend locally raised and locally kept revenues on local government services.

The Attorney General argues that the Budget Autonomy Act “would affect [sic] a sea
change in the ‘functions . . . of the United States’ in the formation of the District’s budget.” Op.
D.C. Att’y Gen., supra, at 3. This basic claim—that Section 602(a)(3) prohibits legislation
altering the federal government’s role in supervising the District—was considered and rejected
by the Court of Appeals in Greater Washington Central Labor Council.

In that case, the court evaluated Council legislation regarding workers’ compensation for
private-sector employees. The Workmen’s Compensation Act of 1928, ch. 612, 45 Stat. 600,
incorporated the workers’ compensation standards of the federal Longshoreman’s Act to private
employees in the District. That meant that the District’s workers’ compensation system was
operated by the federal Department of Labor. Through the Workers’ Compensation Act of 1979,
D.C. Law 3-77, the Council sought to transfer responsibility for administering the program to
District officials. In holding that the transfer of responsibilities to the District government was

within the Council’s power, the court relied on the facts that the Department of Labor’s

12 See also D.C. Government Organization: Hearings on Self-Determination for the
District of Columbia, Part 2, 93d Cong., 1st Sess. 52 (1973) (statement of John Nevius, former
Chairman of the pre-home-rule City Council):

For the purposes of identifying these Federal functions, we are
speaking basically of three things: First, the function regarding
Federal buildings and properties; second, the conduct of Federal
business—and there you get into the whole complicated matter of
Federal functions versus local functions or Federal interests versus
local interests, admittedly not easy to distinguish—and third, the
function of international relations and matters concerning the
diplomatic corps.
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involvement in workers’ compensation was based on a law applicable only to the District and
that no federal funds were involved in the administration of that act.

There is no meaningful distinction between the law considered in that case and this one.
Here, too, the Budget Autonomy Act is local in scope, passed by the local government and
governs the local expenditure of local dollars; it amended the Home Rule Act, a statute of local
applicability; and it does not govern the disposition of federal funds. It simply does not fit within
Section 602(a)(3)’s exclusion, which was designed to “safeguard the operations of the federal
government on the national level” (Greater Wash. Cent. Labor Council, 442 A.2d at 116
(emphasis added)), not matters of local governance.

Indeed, if the Budget Autonomy Act were interpreted to fall within the ambit of Section
602(a)(3), then the Council would be virtually powerless to regulate. Any local law that had
even an incidental effect on federal government processes or programs would be off-limits. But
virtually all Council legislation has some effect on the federal government, either by altering
entitlement to federal benefits (e.g., Religious Freedom and Civil Marriage Equality Amendment
Act 0of 2009, D.C. Law 18-110), by affecting federal authority (e.g., the District’s criminal law,
which is sometimes enforced by federal officials), or by relieving Congress of regulatory burdens
(e.g., Minimum Wage Amendment Act of 2013, D.C. Law 20-91; Payday Loan Consumer
Protection Amendment Act of 2007, D.C. Law 17-42). The Attorney General’s theory would
read the Charter amendment procedure out of the Home Rule Act, because any local law that
relieved Congress “of the burden of legislating upon essentially local District matters” would

violate Section 602(a)(3) by taking a burden away from Congress. But this is precisely what
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Congress intended to do to “the greatest extent possible” when it enacted the Home Rule Act.
Home Rule Act § 102(a), D.C. Code § 1-201.02(a)."”

C. Congress Did Not Impose Special “Limitations” that Exempt the Local
Budget from the Charter Amendment Process.

Finally, despite the Attorney General’s assertions (Op. D.C. Att’y Gen., supra, at 4),
nothing in the Home Rule Act prohibits the Council from altering the local budget process. The
critical provision is Section 603(a), which provides:

Nothing in this Act shall be construed as making any change in
existing law, regulation, or basic procedure and practice relating to
the respective roles of the Congress, the President, the federal
Office of Management and Budget, and the Comptroller General of
the United States in the preparation, review, submission,

examination, authorization, and appropriation of the total budget of
the District of Columbia Government.

D.C. Code § 1-206.03(a) (emphasis added).

Section 603(a) explains how the Home Rule Act should be construed. But it does not
limit the District’s authority to amend the Charter. To the contrary, Congress understood that the
Charter would be amended from time to time, and set up a process for considering and approving
amendments. When it wanted to prohibit certain amendments, it was explicit: “The Council

shall have no authority to . . . [l]end the public credit for support of any private undertaking” or

" The Attorney General’s effort to constrain the District’s legislative authority to
municipal affairs evokes the long-ago discredited doctrine of imperium in imperio. Under that
early home-rule model, municipalities would be granted exclusive authority—free from state
interference—as to municipal matters. But because identifying municipal matters was arbitrary,
the imperio model proved unworkable and was considered a dead letter as early as 1912. See
Kenneth E. Vanlandingham, Municipal Home Rule in the United States, 10 WM. & MARY L. REV.
269, 289 (1968). By the 1960s, the model for home-rule grants permitted legislation on a wide
range of topics subject to greater scrutiny by the state. See City of New Orleans v. Bd. of
Comm’rs of Orleans Levee Dist., 640 So. 2d 237, 243 (La. 1994); National Municipal League,
Model State Constitution § 8.02 (6th ed. 1963). The Home Rule Act reflects the National
Municipal League model—with a grant of legislative authority conditioned by sovereign review.
Under that approach, the Attorney General’s line-drawing exercise is categorically unavailable.
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to “[e]nact any act, resolution, or regulation with respect to the Commission on Mental Health.”
Home Rule Act § 602(a)(2), (7), D.C. Code § 1-206.02(a)(2), (7).

If it so intended, Congress could have provided that “the Council shall have no authority
to make any change” in budgeting procedures, replicating language it chose for the numerous
limitations. But it did no such thing. Nor is it the case that Congress was merely inattentive to
budgeting procedures. Congress did provide limitations on the Council’s budget authority—just
not limitations that foreclose the local expenditure of locally raised funds. Section 603(c)
prohibits the Council from approving a budget in which expenditures exceed expected revenues.
D.C. Code § 1-206.03(c). And Congress amended the Charter to impose additional mandatory
restrictions on the District’s budget process when it created the financial control board. See
District of Columbia Financial Responsibility and Management Assistance Act, Pub. L. No.
104-8, 109 Stat. 97 (1995); see also Stephen R. Cook, Tough Love in the District: Management
Reform Under the District of Columbia Financial Responsibility and Management Assistance
Act, 47 AM. U. L. REV. 993 (1998). But in Section 603(a), Congress chose only to describe how
the “Act” should be “construed” relative to existing law. Cf. Transbrasil S.A. Linhas Aereas v.
Dept. of Transp., 791 F.2d 202, 205, 235 U.S. App. D.C. 31, 34 (D.C. Cir. 1986) (when
“different terms are used in a single piece of legislation, [a] court must presume that Congress
intended the terms to have different meanings”) (quoting Wilson v. Turnage, 750 F.2d 1086,
1091, 243 U.S. App. D.C. 10, 15 (D.C. Cir. 1984)); see also 2A SUTHERLAND STATUTORY
CONSTR. § 46.06, at 194 (7th ed. 2007) (“The use of different terms within similar statutes
generally implies that different meanings were intended.”).

Thus, the Council’s action in amending the Charter does nothing to undermine the

construction of Congress’s original Charter. Moreover, there are numerous additional reasons
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why Section 603(a) cannot be interpreted as a limitation on the District’s prospective authority to
amend the Charter. First, Congress specifically provided in the Home Rule Act that the term
“Act” is defined “to refer to this Act” and not to subsequent amending legislation. Home Rule
Act § 103(7), D.C. Code § 1-201.03(7) (emphasis added).'* Second, the Council interpreted
Section 603(a) as a rule of construction, not limitation, and “[t]he D.C. Council’s interpretation
of its responsibilities under the Home Rule Act is entitled to great deference” from reviewing
courts. Tenley & Cleveland Park Emergency Comm. v. D.C. Bd. of Zoning Adjustment, 550
A.2d 331, 334 n.10 (D.C. 1988); see Marshall v. D.C. Rental Hous. Comm’n, 533 A.2d 1271,
1274 (D.C. 1987); Yu v. D.C. Rental Hous. Comm’n, 505 A.2d 1310, 1312 (D.C. 1986). Third,
the Court of Appeals enumerated the limitations referenced by Section 303 in Jackson but did
not identify Section 603(a). 999 A.2d at 95 n.5 (citing D.C. Code §§ 1-206.02(a)(1)—(8), 1-
206.03(c)). Overall, Sections 601, 602, and 603 support the conclusion that the District was
permitted to alter the local budget process both because such an amendment was not expressly
prohibited (while other specific taxing, budgeting, and spending actions were) and because no

general limitation contained within those Sections applies.'’

'* Although the editors of various codifications of the Home Rule Act have replaced “Act”
with “chapter,” Congress referred only to the “Act.” “[I]t is well established that language
revisions in codifications will not be deemed to alter the meaning of the original statute.” Port
Auth. of N.Y. & N.J. v. Dep’t of Transp., 479 F.3d 21, 41, 375 U.S. App. 203, 223 (D.C. Cir.
2007) (quoting Rainbow Navigation, Inc. v. Dep’t of Navy, 783 F.2d 1072, 1076, 251 U.S. App.
D.C. 257, 261 (D.C. Cir. 1986)).

15 Against this, the Attorney General suggests that Congress, by passing appropriations
legislation in 2014 that contemplated future affirmative appropriations by Congress, spoke in
favor of his position. See Op. D.C. Att’y Gen., supra, at 8 n.14. This is not a fair
characterization. First, Congress did expressly speak to the validity of the Act, but not in favor
of the Attorney General’s position; Congress approved the Act when it declined to override the
amendment during the 35-day review period. Second, there is no reason to believe that the
opinion of Congress in 2014 is probative of Congress’s legislative intent in 1973, when it
enacted the Home Rule Act, and certainly no reason to believe it is more probative than the text
of the Act itself. See, e.g., South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 355 (1998) (“We
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I1. DEFENDANTS’ REFUSAL TO ENFORCE THE BUDGET AUTONOMY ACT
WILL CAUSE THE COUNCIL IRREPARABLE INJURY.

The Budget Autonomy Act is valid and binding on District officials. Defendants’ refusal
to enforce the law will impede the orderly administration of the D.C. government in a manner
that causes irreparable injury to the Council and to the interests it represents.

“[TThe primary goal of a preliminary injunction is to prevent irreparable harm to the
movant.” District of Columbia v. Grp. Ins. Admin., 633 A.2d 2,24 (D.C. 1993). A movant must
therefore show either that it faces a well-founded risk of imminent harm or an injury that cannot
be redressed after a delay. Wieck, 350 A.2d at 388.

Here, the Council has at least five interests that will be irretrievably undermined if the
CFO is permitted to disregard the Budget Autonomy Act during this budget cycle. First, the
Mayor’s promise to transmit to the President legislation that has not secured final approval from
the Council deprives the Council of its authority to legislate for the District. Second,
Defendants’ conduct will deprive the Council of the meaning and efficacy of its votes. Third,

their conduct will deprive the Council of information it requires. Fourth, their conduct will

have often observed, however, that ‘the views of a subsequent Congress form a hazardous basis
for inferring the intent of an earlier one.””) (quoting United States v. Phila. Nat’l Bank, 374 U.S.
321, 348-49 (1963)). Further, even if the opinion of Congress in 2074 were probative of
Congress’s legislative intent in /973, the Attorney General’s evidence of congressional intent is
inapposite. The Attorney General points to the appropriations bill for Fiscal Year 2014 passed
belatedly in January 2014, after the Budget Autonomy Act took effect. See Consolidated
Appropriations Act of 2014, Pub. L. No. 113-76, Div. E, tit. IV, 128 Stat. 5, 207. But the
Council made its budget request for Fiscal Year 2014 before the Budget Autonomy Act became
effective, so the new procedures would not have been triggered. Congress also provided
emergency budget autonomy in the event of a federal government shutdown, which the Attorney
General interprets as an indication that Congress viewed a separate appropriation as

necessary. But by January 2014, the Attorney General had already expressed his view that the
Budget Autonomy Act was invalid and should not be enforced. Congress’s appropriations rider
resolved the uncertainty that was interjected into the situation by the Attorney General’s
declaration that the law was invalid.
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impede the orderly administration of the District government. Fifth, their conduct will deprive
the Council itself of the funding it needs to operate.

A. The Mavor’s Plan To Circumvent the Council Deprives the Council of Its
Exclusive Right To Legislate.

In his April 11 letter, the Mayor announced that he would “transmit to the Congress and
[the] President the full District budget as it stands after the 56th day following transmission to
[the Council] of the budget, whether or not the Council has taken a second vote.” Gray Letter,
supra, at 2. The Mayor transmitted the budget draft on April 3, so the Mayor’s letter means that
he will send a budget to the President on May 29, 2014.

Pursuant to the Budget Autonomy Act, the Council has 70 days in which to enact a
budget. The first reading is set to take place on May 28, 2014, and final passage cannot occur
until 13 days have intervened. Accordingly, the Mayor is vowing to send unenacted legislation
to the President, as if that speaks for the District.

Under the Charter, “the legislative power granted to the District . . . is vested in and shall
be exercised by the Council” (Home Rule Act § 404(a), D.C. Code § 1-204.04(a)), and the
Council may enact a budget only after two readings (D.C. Code § 1-204.46). The Mayor’s
announced refusal to circumvent the Charter and to transmit legislation that has not reached final
approval will imminently deprive the Council of its exclusive legislative authority.

B. Defendants’ Refusal To Enforce the Law Nullifies Council Legislation.

The Council sustains irreparable injury through Defendants’ announced refusal to
implement the Council’s legislation. In Coleman v. Miller, 307 U.S. 433 (1939), the U.S.
Supreme Court held that Kansas state legislators who had voted against ratifying an amendment
to the federal Constitution had suffered an injury—and therefore had standing—as to the

Lieutenant Governor’s effort to break a tie vote, where the senators’ votes against ratification
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“[had] been overridden and virtually held for naught although . . . their votes would have been
sufficient to defeat ratification.” Id. at 438. The Court later reaffirmed that “legislators whose
votes would have been sufficient to defeat (or enact) a specific legislative Act have standing to
sue if that legislative action goes into effect (or does not go into effect), on the ground that their
votes have been completely nullified.” Raines v. Byrd, 521 U.S. 811, 823 (1997).

This Court found injury under the Coleman standard in Cropp v. Williams, 2003 WL
21904173, at *1 (D.C. Super. Ct. 2003). In that case, Judge Campbell found that all members of
the Council were injured by the mayor’s “announced refusal to execute legislation duly enacted
by the Council.” Under Cropp, Coleman injury exists where (1) a legislator votes to enact a
specific legislative act; (2) there are sufficient votes to enact that act; (3) the legislative act is
“completely nullified,” “overridden,” and “deprived of all validity”; and (4) the legislator lacks a
legislative remedy. /d. at *3 (quoting Raines, 521 U.S. at 823); see also Chavous v. D.C. Fin.
Responsibility & Mgmt. Assistance Auth., 154 F. Supp. 2d 40, 46 (D.D.C. 2001)
(Councilmembers have “a plain, direct and adequate interest in maintaining the effectiveness of
their votes.” (quoting Raines, 521 U.S. at 821-22)); Banner v. United States, 303 F. Supp. 2d 1
(D.D.C. 2004) (finding that the Council was injured by Congress’s refusal to permit it to enact
certain legislation), aff’d, 428 F.3d 303, 368 U.S. App. D.C. 224 (D.C. Cir. 2005).

The Council satisfies the Coleman/Cropp standard with respect to both the Budget
Autonomy Act and Fiscal Year 2015 budget. The Council unanimously approved the Budget
Autonomy Act, and is required by law to enact the Fiscal Year 2015 budget. Defendants have
announced that they will treat the Budget Autonomy Act as a “legal nullity” (Gray Letter, supra,

at 2; see also DeWitt Letter, supra, at 1), and will not honor the Fiscal Year 2015 budget enacted
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thereunder. The Council does not have further legislative recourse beyond the Charter
amendment it has already implemented.

Absent judicial intervention, the Council’s injury will be irreparable. See District of
Columbia v. Greene, 806 A.2d 216, 223 (D.C. 2002) (“[A]ny time a State is enjoined by a court
from effectuating statutes enacted by representatives of its people, it suffers a form of irreparable
injury.”) (quoting New Motor Vehicle Bd. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977)).

C. Defendants’ Refusal To Enforce the Budget Autonomy Act Will Deprive the
Council of Information.

The Supreme Court has held that the withholding of information is a cognizable injury.
FECv. Akins, 524 U.S. 11 (1998). Here, the Council is supposed to collaborate with the Mayor
and the CFO in passing the budget. See, e.g., D.C. Code § 1-204.24d(2) (requiring CFO to
prepare a five-year financial plan to accompany final budget); id. § 1-204.24d(25) (requiring
CFO to prepare fiscal impact statement for enacted legislation); id.§ 1-204.24d(26) (specifying
that CFO and Mayor share responsibility for formulating budget materials for submission to
Council). Defendants, however, have vowed to treat the Budget Autonomy Act as a nullity and
are determined to thwart the Council’s efforts to implement the law. Defendants’ unwillingness
to participate in the budget process necessarily will deprive the Council of information, and that
deprivation of information is an irreparable injury. See U.S. House of Representatives v. U.S.
Dep't of Commerce, 11 F. Supp. 2d 76 (D.D.C. 1998).

D. Defendants’ Refusal To Enforce the Law Impedes the Orderly
Administration of District Government.

Given that the Budget Autonomy Act is binding and that the Council intends to treat it as
such, Defendants’ announced refusal to honor the Act would prove highly disruptive to
government services absent judicial intervention. Defendants’ letters of April 11, 2014, appear

to recognize that this is so, even though their preferred recourse appears to be that the Council
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join them in refusing to follow a validly enacted law, which was signed by the Mayor, ratified by
an overwhelming number of voters, and reviewed by Congress. Gray Letter, supra, at 3; DeWitt
Letter, supra, at 2. Rather than disregard the law, the Council sees judicial intervention as
necessary to avoid the disruption that will be caused by Defendants’ refusal to honor the Act.

The Court of Appeals has found irreparable injury in a teachers’ strike set to cause
“major chaos in the school system” (Feaster v. Vance, 832 A.2d 1277, 1288 (D.C. 2003)) and in
the “unnecessary expenditure of public moneys that will not be recoverable” (Greene, 806 A.2d
at 223). Both concerns are implicated here. For the local government to function, the legislative
and executive branches must agree on the process for obligating and expending funds. As things
currently stand, the Council is obligated by statute to enact a budget for Fiscal Year 2015, and
Defendants intend not to honor that budget. Judicial intervention is required to avoid that injury.
Moreover, Defendants’ announced refusal to implement the Council’s budget will cause
unnecessary governmental expenditures. Just as the uncertainty in Congress’s approach to the
District’s budget has caused the District (and the Council in particular) to incur costs for
planning and mediating additional risks, if the budget process were not resolved in a timely
fashion, the Council would experience additional costs that could not be redressed through
litigation.

E. Defendants’ Refusal To Enforce the Budget Autonomy Act Will Deprive the
Council of its Funding.

Finally, the Council relies upon the annual budgeting process to provide its own budget.
Defendants’ refusal to enforce the Council’s duly enacted budget therefore means that the
Council will lose its own funding. The unwarranted deprivation of those funds, which are
necessary to support the Council’s function of legislating for the District’s welfare, would be an

irreparable injury.
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III. THE BALANCE OF HARMS WEIGHS IN FAVOR OF GRANTING THE
INJUNCTION.

“[Blefore awarding injunctive relief the trial court must determine that more harm will
result to the movant from the denial of the injunction than will result to the nonmoving parties
from its grant.” Grp. Ins. Admin., 633 A.2d at 23.

The balance in this case is entirely one-sided. As detailed above, the Defendants’ refusal
to enforce the law will cause a variety of severe and irreparable harms to the Council and the
District at large. In contrast, Defendants would not experience any harm by complying with
their statutory duties.

IV. THE PUBLIC INTEREST WOULD BE SERVED BY AN INJUNCTION

COMPELLING DEFENDANTS TO COMPLY WITH THE BUDGET
AUTONOMY ACT.

Finally, a court entertaining a motion for a preliminary injunction must conclude “that the
public interest will not be disserved by the issuance of the requested order.” Wieck, 350 A.2d at
387.

As a general rule, “it is clearly in the public interest to ensure that governmental
agencies . . . fully comply with the law.” Pearson v. Shalala, 130 F. Supp. 2d 105, 119 (D.D.C.
2001); see also Whitaker v. Thompson, 248 F. Supp. 2d 1, 16 (D.D.C. 2002) (same). In this
particular case, the public interest in enforcing the Budget Autonomy Act is profound. The
Budget Autonomy Act rights a historical wrong. It is fundamentally unfair that the residents of
the Nation’s capital can spend their own money only by submitting a request to a representative
body in which they have been deprived of a voting representative.

As detailed above, the need for affirmative congressional approval of local expenditures
exacts real costs on District residents. Important initiatives are delayed, excessive rates of

interest are charged, and local government is saddled with needless inefficiencies. That the
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public interest lies with local budget autonomy is unmistakable—the District’s elected
representatives approved the Act unanimously, the Mayor signed it, and the voters ratified it by a
margin of 83%—12%.

The public interest would not be disserved by compelling compliance with the Act. As
demonstrated supra, the Budget Autonomy Act is valid. Because the validity of the Act is a pure
question of law, the Council’s showing of likelihood of success on the merits means that it is
further entitled to a declaratory judgment upholding the Act. As such, an order vindicating the
votes of the Council, the Mayor, and the voters of the District would be entirely in the public
interest. Indeed, both the Mayor and the CFO confirmed in their letters to the Council that their
concerns about the Budget Autonomy Act would vanish in the face of a judicial decision
upholding the Act. See Gray Letter, supra, at 2; DeWitt Letter, supra, at 2.

CONCLUSION

For the foregoing reasons, the Court should GRANT the Council’s motion for a
preliminary injunction and order Defendants to comply with their duties under the Budget

Autonomy Act.
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SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION
COUNCIL OF THE DISTRICT OF
COLUMBIA,
Plaintiff,
V.
VINCENT C. GRAY, in his official capacity [Proposed] Order

as Mayor of the District of Columbia,

and

JEFFREY S. DeWITT, in his official capacity
as Chief Financial Officer for the District of
Columbia,

Defendants.

UPON CONSIDERATION OF the pleadings, papers, and arguments of counsel,
and with good cause shown, this  day of , 2014, pursuant to Rules 12-I and
65 of the Superior Court Rules of Civil Procedure, IT IS ORDERED that Plaintiff’s Motion for
Preliminary Injunction is GRANTED;

IT IS FURTHER ORDERED, that defendants Vincent Gray and Jeffrey DeWitt shall
immediately comply with the provisions of the Budget Autonomy Act as binding law that the
defendants in their official capacities are obligated to enforce;

IT IS FURTHER ORDERED, that defendant Gray is enjoined from transmitting the
local portion of the District budget to Congress and the President until the Council has passed an
act after two readings, as required by the Budget Autonomy Act;

IT IS FURTHER ORDERED, that defendant Gray is enjoined from directing District

officials to refuse to implement or comply with the law;
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IT IS FURTHER ORDERED, that defendant DeWitt is enjoined from refusing to
authorize payment pursuant to a budget approved in accordance with the Budget Autonomy Act;
IT IS FURTHER ORDERED, that defendant DeWitt is enjoined from directing

District employees not to certify contracts or make payments under a budget approved in

accordance with the Budget Autonomy Act.

IT IS SO ORDERED.

The Honorable
Superior Court of the District of Columbia

Cc: Appended List of Parties to be Served
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List of Parties to be Served

Karen L. Dunn

Alexander I. Platt

BOIES, SCHILLER & FLEXNER, LLP
5301 Wisconsin Avenue, NW
Washington, D.C. 20015
Counsel for Plaintiff

Brian D. Netter

Breanne A. Gilpatrick

MAYER BROWN LLP

1999 K Street, NW
Washington, D.C. 20006-1101
Counsel for Plaintiff

Irvin B. Nathan

Attorney General for the District of Columbia
441 4th Street, NW

Washington, D.C. 20001

Counsel for Defendants

Vincent C. Gray

Mayor of the District of Columbia
1350 Pennsylvania Avenue, NW
Washington, D.C. 20004
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SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA

CIVIL DIVISION
COUNCIL OF THE DISTRICT OF
COLUMBIA,
Plaintiff,
V.
VINCENT C. GRAY, in his official capacity Civil Action No.

as Mayor of the District of Columbia,

and

JEFFREY S. DeWITT, in his official capacity
as Chief Financial Officer for the District of
Columbia,

Defendants.

CERTIFICATE OF SERVICE

Pursuant to Superior Court Rule 5-1, the undersigned, a member of the Bar of this
Court, hereby certifies that on April 17, 2014, a copy of the foregoing documents was
served on the following by U.S, mail:
Vincent C. Gray
Mayor of the District of Columbia
1350 Pennsylvania Avenue, NW
Washington, D.C. 20004
Irvin B. Nathan
Attorney General for the District of Columbia
441 4th Street, NW
Washington, D.C. 20001

In addition, a chambers copy will be provided to the judge assigned to this case,

by in-person delivery, as soon as a judge is assiﬁ’
1\"— /L\A_ d_)
Wu D. Netter ‘




