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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

 
In the matter of the proposed ) NOTICE OF PUBLIC HEARING 
amendment of ARM 24.16.7506 ) ON PROPOSED AMENDMENT AND 
and 24.16.7537 and the   ) ADOPTION 
proposed adoption of   )  
NEW RULE I relating to  ) 
wage claims mediation  ) 
 
TO: All Concerned Persons   
 
 1. On October 7, 2003, at 1:00 p.m., the Department of 
Labor and Industry will hold a public hearing in the Clark 
Room in the basement of the Walt Sullivan Building, 1327 
Lockey, Helena, Montana to consider the proposed amendment and 
adoption of the above-stated rules covering wage claim 
mediation. 
 
 2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you require 
an accommodation, contact the Department no later than 5:00 
p.m., October 1, 2003, to advise us of the nature of the 
accommodation that you need. Please contact the Labor 
Standards Bureau, Attn: John Andrew, P.O. Box 6518, Helena, MT 
59604-6518; telephone (406) 444-4619; fax (406) 444-7071; TDD 
(406) 444-5549; e-mail joandrew@state.mt.us. 
 
 3. The rules as proposed to be amended provide as 
follows, stricken matter interlined, new matter underlined: 
 
 24.16.7506  DEFINITIONS  (1) through (10) remain the 
same. 
 (11) "Mediation" as used in these rules is the process 
described by 26-1-813, MCA. 
 (11) and (12) remain the same but are renumbered (12) and 
(13). 
 
 AUTH:  39-3-202, 39-3-403, MCA 
 IMP:  39-3-202, 39-3-216, 39-3-403, MCA 
 
REASON: There is reasonable necessity to adopt rules for 
wage claim mediation in order to implement the provisions of 
39-3-216(2), MCA.  The Department believes, based on its 
experience in providing mediation among wage claim parties, 
that the general civil statutory definition and procedures 
provide an appropriate framework for the administrative 
mediation process used by the Department's wage and hour unit.  
The definition of mediation contained in the Montana statutory 
provisions on evidence has been incorporated by reference to 
this rule to provide both a definition and a standardized set 
of procedures. 



 

17-9/11/03 MAR Notice No. 24-16-175 

-1945- 

 24.16.7537  REQUEST FOR FORMAL HEARING  (1) and (2) 
remain the same. 
 (3) Upon receiving a timely, written request for a 
formal hearing, the department shall first conduct mediation 
of the dispute as provided by will commence contested case 
proceedings.  Any question as to whether the request is timely 
will be resolved by the board of personnel appeals [NEW RULE 
I].  If mediation is unsuccessful, any unresolved issues will 
be resolved through contested case proceedings in accordance 
with these rules and Title 2, chapter 4, part 6, MCA.  
 
 AUTH:  39-3-202 and 39-3-403, MCA 
 IMP:  39-3-216, MCA 
 
REASON:  There is reasonable necessity to amend this rule to 
correspond with NEW RULE I and the statutory requirement for 
wage claim mediation added to 39-3-216, MCA.  It is also 
necessary to remove a reference to the Board of Personnel 
Appeals as the underlying statutory provision was removed from 
statute in 1997, but the need to amend the rule was only 
recently brought to the notice of the Department. 
 
 4. The proposed new rule provides as follows: 
 
 NEW RULE I  MEDIATION PROCEDURES  (1)  Pursuant to 39-3-
216, MCA, and ARM 24.16.7537, if a party disputes the 
determination of the department, the department shall conduct 
mediation of the dispute. 
 (2) The department shall appoint a mediator and notify 
the parties, in writing, that a mediator has been appointed.  
 (3) The mediator shall contact the parties to establish 
the procedures used to conduct the mediation and set a time 
for the mediation. The mediator shall establish procedures 
taking into account the facts and circumstances of the matter. 
 (4) Mediation must be completed within 45 days from the 
date of notice of appointment of the mediator, unless all 
parties and the mediator agree to an extension or unless the 
case is withdrawn. 
 (5) If mediation resolves the dispute, the mediator 
shall issue appropriate documentation that states the terms of 
agreement for approval by the parties.  The terms of the 
agreement may be confidential, and if so, the mediator shall 
also provide appropriate notice of settlement, signed by the 
parties, if such notice is required to dispose of any 
remaining issues. 
 (6) If mediation does not fully resolve the dispute, any 
unresolved issues will be resolved through contested case 
proceedings in accordance with ARM 24.16.7537 and Title 2, 
chapter 4, part 6, MCA. 
 (a) As permitted by 2-4-603, MCA, mediation may also be 
requested by parties to the case at any later time prior to 
full and final judgment. 
 (b) If a dispute has entered contested case proceedings, 
but further mediation resolves the dispute prior to a final 
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agency decision, the parties may either withdraw the case or 
sign a stipulation authorizing the mediator to request 
dismissal of the contested case hearing. 

 
 AUTH:  39-3-202, MCA 
 IMP:   2-4-603, 39-3-216, MCA 
 
REASON: There is reasonable necessity to adopt rules for 
wage claim mediation in order to fully implement 39-3-216(2), 
MCA.  This rule as proposed reflects the actual experience of 
the Labor Standards Bureau in mediating wage claims and 
provides clear guidelines to the parties in wage claim 
disputes.  There is also reasonable necessity to clarify the 
mediator's authority, at the request of the parties, to 
request dismissal of an action.  The lack of a formal rule 
regarding that authority has impeded the timely resolution of 
several recent contested cases pending before the Department.  
Clarification of the mediator's authority will relieve the 
parties from the clerical task of formally sending a written 
request for dismissal to the Department's Hearings Bureau. 
 
 5. Concerned persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to:  

John Andrew 
Labor Standards Bureau  
Employment Relations Division  
Department of Labor and Industry  
P.O. Box 6518, Helena, MT 59604-6518 

and must be received by no later than 5:00 p.m., October 17, 
2003. Comments may also be submitted electronically as noted 
in the following paragraph. 
 
 6. An electronic copy of this Notice of Public Hearing 
is available through the Department's site on the World Wide 
Web at http://dli.state.mt.us/calendar.htm, under the Calendar 
of Events, Administrative Rules Hearings section. Interested 
persons may make comments on the proposed rules via the 
comment forum, http://forums.dli.state.mt.us, linked to the 
Notice of Public Hearing, but those comments must be posted to 
the comment forum by 5:00 p.m., October 17, 2003. The 
Department strives to make the electronic copy of this Notice 
of Public Hearing conform to the official version of the 
Notice, as printed in the Montana Administrative Register, but 
advises all concerned persons that in the event of a 
discrepancy between the official printed text of the Notice 
and the electronic version of the Notice, only the official 
printed text will be considered. In addition, although the 
Department strives to keep its website accessible at all 
times, concerned persons should be aware that the website may 
be unavailable during some periods, due to system maintenance 
or technical problems, and that a person's technical 
difficulties in accessing or posting to the comment forum do 
not excuse late submission of comments.  
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 7. The Department maintains a list of interested 
persons who wish to receive notices of rulemaking actions 
proposed by this agency. Persons who wish to have their name 
added to the mailing list shall make a written request which 
includes the name and mailing address of the person to receive 
notices and any specific topic or topics over which the 
Department has rulemaking authority. Such written request may 
be delivered to Mark Cadwallader, 1327 Lockey St., Room 412, 
Helena, Montana, mailed to Mark Cadwallader, P.O. Box 1728, 
Helena, MT 59624-1728, faxed to the office at (406) 444-1394, 
e-mailed to mcadwallader@state.mt.us, or made by completing a 
request form at any rules hearing held by the Department.  
 
 8. The bill sponsor notice provisions of 2-4-302, MCA, 
apply and have been fulfilled. 
 
 9. The Hearings Bureau of the Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 
 
/s/ MARK CADWALLADER  /s/ WENDY J. KEATING  
Mark Cadwallader   Wendy J. Keating, Commissioner 
Alternate Rule Reviewer  DEPARTMENT OF LABOR & INDUSTRY 
 
Certified to the Secretary of State:  September 2, 2003 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

 
In the matter of the     ) NOTICE OF PROPOSED 
proposed amendment of ARM   ) AMENDMENT 
32.23.301 pertaining to     ) 
fees charged by the department ) NO PUBLIC HEARING 
on the volume on all classes  ) CONTEMPLATED 
of milk       ) 
 
TO: All Concerned Persons 
 
 1. On October 11, 2003, the department proposes to 
amend ARM 32.23.301 pertaining to fees charged by the 
department on the volume on all classes of milk. 
 
 2. The department of livestock will make reasonable 
accommodations for persons with disabilities who wish to 
participate in the rulemaking process and need an alternative 
accessible format of this notice.  If you require an 
accommodation, contact the department of livestock no later 
than 5:00 p.m. on October 6, 2003, to advise us of the nature 
of the accommodation that you need.  Please contact Marc 
Bridges, 301 N. Roberts St. - Rm. 308, PO Box 202001, Helena, 
MT 59620-2001; phone: (406)444-7323; TTD number: 1-800-253-
4091; fax:(406)444-1929; e-mail: mbridges@state.mt.us. 
 
 3. The rule to be amended provides as follows, new 
matter underlined, deleted matter interlined: 
 
 32.23.301  LICENSEE ASSESMENTS 
 (1) through (1)(d) remain the same. 

(e) A fee of $0.125 per hundredweight per month, with a 
minimum of $50.00 per month, whichever is greater, or a 
maximum of $1,050.00 per month, on the volume of all classes 
of milk produced and sold by a person licensed by the 
department, to be used for the administration of the milk 
inspection and milk diagnostic laboratory functions of the 
department. 

(i) remains the same. 
 
AUTH:  Sec. 81-23-104, 81-23-202, MCA 
IMP:   Sec. 81-23-103, 81-23-202, MCA 
 
4. STATEMENT OF REASONABLE NECESSITY.  The rule is 

being amended to change fees that are currently charged by the 
department of livestock for administration of milk inspections 
and the milk diagnostic laboratory.  Implementation of this 
new fee by HB 311 on July 1, 2003, resulted in a significant 
increase in fee assessments for extra large dairies.  
Department staff noted that larger farms do require more time 
to service, but do not necessarily require increased costs for 
staff.  The implementation of the proposed maximum fee of 
$1,050/month will therefore allow the Department to cover its 
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budget costs, but remain fair to all producers, both large and 
small. 
 
The maximum fee cap will be made retroactive to July 1, 2003, 
to allow the Department to refund fees collected since that 
date which are in excess of the proposed maximum limit. 
 
Approximately 111 persons would be affected, as there are 
currently 111 producers in the state.  The total projected 
revenue will be approximately $370,000 per year, based on the 
minimum and maximum fee amounts imposed by this proposed rule. 

 
 5. Concerned persons may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Marc Bridges, 301 N. Roberts Street - Room 308A, PO Box 
202001, Helena, MT 59620-2001, by faxing to (406)444-1929 or 
e-mailing to mbridges@state.mt.us to be received no later than 
5:00 p.m., October 9, 2003. 
 
 6. If persons who are directly affected by the proposed 
amendment wish to express their data, views and arguments 
orally or in writing at a public hearing, they must make a 
written request for a hearing and submit this request along 
with any written comments they have to the same address as 
above.  A request for hearing must be received no later than 
5:00 p.m., October 9, 2003. 
 
 7. If the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the appropriate administrative rule review 
committee of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date.  Notice of the hearing will be published in 
the Montana Administrative Register.  Ten percent of those 
persons directly affected has been determined to be 11 based 
upon the current producers in the state. 
 
 8. An electronic copy of this Proposal Notice is 
available through the department's site at www.liv.state.mt.us. 
 
 9. The Montana department of livestock maintains a list 
of interested persons who wish to receive notice of rulemaking 
actions proposed by this department.  Persons who wish to have 
their name added to the list shall make a written request, 
which includes the name and mailing address of the person to 
receive notices and specifies the area of interest that the 
person wishes to receive notices regarding.  Such written 
request may be mailed or delivered to Marc Bridges, 301 N. 
Roberts Street - Room 308A, PO Box 202001, Helena, MT 59620-
2001, faxed to (406)444-1929, e-mailed to mbridges@state.mt.us, 
or may be made by completing a request form at any rules 
hearing held by the department. 
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 10. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 
 
 11. The Department proposes to apply this rule amendment 
retroactively to July 1, 2003, the original effective date of 
HB 311, which authorized this fee. 
 
 
  DEPARTMENT OF LIVESTOCK 
 
 By: /s/ Marc Bridges   
     Marc Bridges, Exec. Officer, 
     Board of Livestock 
     Department of Livestock 
 
 
 By: /s/ Carol Grell Morris   
     Carol Grell Morris, 
     Rule Reviewer 
 
 

Certified to the Secretary of State September 2, 2003. 
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 BEFORE THE DEPARTMENT OF PUBLIC 
 HEALTH AND HUMAN SERVICES OF THE 
 STATE OF MONTANA 
 
In the matter of the amendment 
of ARM 37.2.101, 37.2.102,  
37.2.301, 37.2.502, 37.2.701, 
37.2.702, 37.2.703, 37.2.705, 
37.2.706, 37.2.707, 37.2.720, 
37.2.902 and 37.2.907 
pertaining to department 
procedures for administrative 
rules, recovery and offset of 
debts, self-sufficiency 
trusts, state facility 
reimbursement and community 
services block grants 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

    NOTICE OF PROPOSED 
       AMENDMENT 
 
 
 
 
 
 
 
 
 
   NO PUBLIC HEARING 
 CONTEMPLATED 

     
TO: All Interested Persons 

 
1. On October 11, 2003, the Department of Public Health 

and Human Services proposes to amend the above-stated rules. 
 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
need an alternative accessible format of this notice.  If you 
need to request an accommodation, contact the department no 
later than 5:00 p.m. on October 3, 2003, to advise us of the 
nature of the accommodation that you need.  Please contact Dawn 
Sliva, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970; Email dphhslegal@state.mt.us. 
 

2. The rules as proposed to be amended provide as 
follows.  Matter to be added is underlined.  Matter to be 
deleted is interlined. 
 

37.2.101  PROCEDURES FOR ADOPTING, AMENDING, AND REPEALING 
AGENCY RULES  (1)  The department of public health and human  
services, for purposes of establishing departmental rulemaking 
procedures, hereby adopts and incorporates by reference the 
attorney general's model procedural rules 1 through 7 found in 
ARM 1.3.102 through ARM 1.3.210, except for the attorney 
general's sample rule notice forms.  A copy of the attorney 
general's model rules may be obtained by contacting the Attorney 
General's Office, Justice Building, 215 North Sanders, P.O. Box 
201401, Helena, MT 59620-1401, telephone (406) 444-2026.   

(2)  The department utilizes its own rule notice forms 
which meet all Montana Administrative Procedure Act (MAPA) 
requirements.  Samples of these forms can be obtained from the 
Department of Public Health and Human Services, Office of Legal 
Affairs, P.O. Box 4210, Helena, MT 59601-4210, telephone (406) 
444-5622. 
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AUTH:  Sec. 2-4-201, MCA 
IMP:   Sec. 2-4-201, MCA 

 
37.2.102  PROCEDURES FOR THE ISSUANCE OF DECLARATORY 

RULINGS  (1)  The department of public health and human services 
hereby adopts and incorporates by reference attorney general's 
model procedural rules 22 through 24 and 28 found in ARM 1.3.227 
through ARM 1.3.299 and 1.3.233 which set forth the procedures 
for the issuance of declaratory rulings.  A copy of the amended 
model rules may be obtained by contacting the Attorney General's 
Office, Justice Building, 215 North Sanders, P.O. Box 201401, 
Helena, MT 59620-1401, telephone (406) 444-2026. 
 

AUTH:  Sec. 2-4-202, MCA 
IMP:   Sec. 2-4-501, MCA 

 
37.2.301  PURPOSE AND SCOPE  (1)  Except as provided in 

(2), this subchaper subchapter implements for the department and 
the department of revenue the mechanisms provided in Title 17, 
chapter 4, MCA, for recovery and offset of monetary sums owing 
to the state of Montana related to the provision of services 
through the programs administrated by the department.  

(2) The recovery and offset of debts being enforced or 
collected by the department under Title IV-D of the Social 
Security Act is implemented by ARM 46.30.1301, 46.30.1303 and 
46.30.1305 37.62.1501, 37.62.1503 and 37.62.1505. 

(3) remains the same. 
 

AUTH:  Sec. 17-4-110 and 53-2-201, MCA 
IMP:   Sec. 17-4-104, 53-2-108 and 53-2-201, MCA 

 
37.2.502  SELF-SUFFICIENCY TRUSTS:  DEFINITIONS  For the 

purposes of these rules, the following definitions apply: 
(1) (2)  "Department funded services" means services and 

items normally purchased by the department for recipients of its 
programs.  Department funded services are typically provided by 
a service provider through a contract with the department or by 
fee reimbursement from the department.  The term also includes 
services provided by a service provider through a contract with 
the department of corrections or by free reimbursement from the 
department of corrections. 

(2) (1)  "Department" means the department of public health 
and human services (effective 7/1/95) provided for in Title 2, 
chapter 15, part 22, MCA. 

(3) (5)  "Person with a disability" means a disabled person 
as defined at 45 USC 1382c(a)(3) (1995) who has a medically 
determinable physical or mental impairment which can be expected 
to result in death or which has lasted or can be expected to 
last for a continuous period of not less than 12 months.  45 USC 
1382c(a)(3) (1995) is a federal statute that is hereby adopted 
and incorporated herein by this reference.  A copy of the cited 
regulation is available upon request from the Department of 
Public Health and Human Services, Office of Legal Affairs, 111 
N. Sanders, P.O. Box 4210, Helena, MT 59604-4210. 
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(4) (3)  "Beneficiary" means a person who is eligible to be 
a beneficiary of a self-sufficiency trust as provided in ARM 
37.2.503. 

(5) (4)  "Life care plan" means a written plan established 
to govern the provision of supplemental services purchased with 
the monies of a self-sufficiency trust. 

(6) through (8) remain the same. 
(9)  "Special charitable account" means the account within 

the state's self-sufficiency trust account established for the 
purpose of receiving charitable donations to fund services for 
persons who have developmental disabilities, mental illness, and 
physical disabilities, or who are otherwise eligible for 
department services, as defined by the department. 

(10) remains the same. 
 

AUTH:  Sec. 53-2-201 and 53-18-103, MCA 
IMP:   Sec. 53-18-101, 53-18-102, 53-18-103, 53-18-104 and 

53-18-105, MCA 
 

37.2.701  DEFINITIONS  (1) and (2) remain the same. 
(3)  "Financially responsible person" means a spouse of a 

resident, the natural or adoptive parents of a resident under 18 
years of age, or a guardian or conservator to the extent of the 
guardian's or conservator's responsibility for the financial 
affairs of the person who is a resident under applicable Montana 
law establishing the duties and limitations of guardianship or 
conservatorships. 

(4) and (5) remain the same. 
(6)  "Liquid assets" means stocks, bonds, certificates of 

deposit, etc., which can be readily converted to cash. 
(7)  "Personal needs" means the reasonable cost of 

toiletries, newspapers, or other personal comfort items not 
normally supplied by an institution.  The department Department 
will use the standards for medicaid guidelines as a minimum.  
The standards for medicaid guidelines are published in the 
Department Medical Assistance Guidelines Manual (see MA 904-1 
and 904-3).  A copy of these standards can be obtained from the 
Department of Public Health and Human Services, Operations and 
Technology Fiscal Services Division, Fiscal Bureau, 111 N. North 
Sanders, P.O. Box 6429, Helena, Montana MT 59604-6429. 

(8)  "Real property" means land, and permanent attachments 
thereto including trees, buildings and infrastructure. 
 

AUTH:  Sec. 53-1-403, MCA 
IMP:   Sec. 53-1-401, MCA 

 
37.2.702  INCOME  (1)  Income means economic benefit 

received by a resident or financially responsible person from 
any source, and includes, but is not limited to: 

(a) through (c) remain the same. 
(d)  net receipts from nonfarm self-employment (receipts 

from a nonfarm business, profession, or occupation, after 
deductions for reasonable operating expenses); 

(e) and (f) remain the same. 
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(g)  periodic payments from social security, unemployment 
compensation insurance, union strike funds, workers 
compensation, veterans benefits, public assistance (including, 
but not limited to, aid to families with dependent children or 
temporary assistance for needy families, supplemental security 
income, and non-federally-funded general assistance or general 
relief) and other government payments or benefits, disability 
benefits and training stipends; 

(h)  alimony, child support, and military family allotments 
or other regular support from an absent family member or someone 
not living in the household; 

(i)  private pensions, government employee pensions 
(including military retirement pay), railroad retirement, and 
regular insurance, trust or annuity payments; 

(j)  college or university scholarships, grants, 
fellowships, and assistantships; 

(k)  dividends, interest, or net royalties; 
(l)  distributions from estates or trusts, net gambling and 

lottery winnings; capital gains; proceeds from the sale of 
personal or real property (house, automobile, etc.),; tax 
refunds, federal earned income credit, government subsidies or 
grants,; gifts, one-time insurance payments, recoveries for 
injury or loss; and 

(m)  the value of non-cash benefits (including but not 
limited to in-kind compensation, personal use of a business 
vehicle, housing, food, utilities and payment of personal 
expenses or obligations). 
 

AUTH:  Sec. 53-1-403, MCA 
IMP:   Sec. 53-1-405, MCA 

 
37.2.703  FIXED EXPENSES  (1)  Fixed expenses shall be 

limited to reasonable and necessary living and mandatory 
expenses over which the resident or responsible person has 
little or no control, and which have been incurred or committed 
to prior to admission.  These expenses may include, but are not 
limited to:  

(a)  housing expenses such as: 
(i) through (xi) remain the same. 
(xii)  special improvement districts (SID's) and rural 

improvement districts (RID's); 
(b) through (l) remain the same. 
(m)  burial contract committed to prior to, or during the 

inpatient stay; 
(n)  child/ or adult day care; 
(o) and (p) remain the same. 

 
AUTH:  Sec. 53-1-403, MCA 
IMP:   Sec. 53-1-405, MCA 

 
37.2.705  ABILITY TO PAY DETERMINATION  (1)  Upon receipt 

of sufficient financial information and documentation, the 
department may determine the fixed expenses of the resident or 
financially responsible person.  The following shall apply to 
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food, clothing and transportation expenses: 
(a) allowances for food and clothing needs shall be based 

on data reported periodically by the USDA center for nutrition 
policy and promotion.  A copy of the allowances for food and 
clothing are available upon request from the Department of 
Public Health and Human Services, Operations and Technology 
Fiscal Services Division, Fiscal Bureau, 111 North Sanders, P.O. 
Box 6429, Helena, Montana MT 59604-6429; and 

(b) through (3) remain the same. 
(4)  Liquid assets which exceed eligibility standards for 

medicaid shall be considered available to pay the cost of care 
unless protected as follows: 

(a)  as protected by law,; 
(b)  an order of the court,; or 
(c)  the medicaid spousal impoverishment program. 
(5) through (6)(c) remain the same. 

 
AUTH:  Sec. 53-1-403 and 53-1-405, MCA 
IMP:   Sec. 53-1-405, MCA 

 
37.2.706  PROCEDURE TO OBTAIN FINANCIAL INFORMATION FOR 

ABILITY TO PAY DETERMINATION  (1) remains the same. 
(2)  The department shall allow the resident or financially 

responsible person 30 days from the date of the request or date 
of mailing to respond.  If the resident or financially 
responsible person is contacted by mail, the department shall 
allow an additional 3 three days for the response. 

(3) remains the same. 
 

AUTH:  Sec. 53-1-403, MCA 
IMP:   Sec. 53-1-406, MCA 

 
37.2.707  MONTHLY PAYMENT AMOUNT  (1)  The charge assessed 

against each resident or financially responsible person shall be 
the lower of: 

(a) and (b) remain the same. 
(c)  the maximum parental liability, for parents of a long-

term resident shall be based on data reported periodically by 
the United States department of agriculture (USDA) center for 
nutrition policy and promotion.  The liability shall commence on 
the 121st day of care.  The current maximum parental liability 
amount is available upon request from the Department of Public 
Health and Human Services, Operations and Technology Fiscal 
Services Division, Fiscal Bureau, 111 North Sanders, P.O. Box 
6429, Helena, Montana MT 59604-6429. 

(2)  The department may accept a monthly payment that is 
less than the assessed charges, with the balance accumulating as 
a liability of the resident or financially responsible person 
under the following circumstances: 

(a) and (b) remain the same. 
(c)  when a resident whose care treatment plans provide for 

discharge and economic independence within 1 one year, and 
additional funds are needed for: 

(i) and (ii) remain the same. 
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AUTH:  Sec. 53-1-403, MCA 
IMP:   Sec. 53-1-405, MCA 

 
37.2.720  ABILITY TO PAY, ADMINISTRATIVE REVIEW AND FAIR 

HEARING  (1) remains the same. 
(2)  The request for administrative review must: 
(a)  be submitted to the department in writing;, must  
(b)  state the reasons the person contends that the 

determination is incorrect or fails to comply with legal 
requirements, and must;  

(c)  include any additional information and substantiating 
documentation which the person wishes the department to consider 
in the administrative review.; 

(a)  A request for administrative review must (d)  be 
received by the department within 30 days of mailing of the 
department's ability to pay determination letter.; and 

(e)  Administrative review requests must be mailed or 
delivered to the Department of Public Health and Human Services, 
Operations and Technology Fiscal Services Division, 
Institutional Reimbursement Bureau, 111 N. North Sanders, P.O. 
Box 6420, Helena, MT 59604-6420. 

(3)  A resident or financially responsible person aggrieved 
by an adverse department administrative review determination 
under this rule, may request a fair hearing in accordance with 
ARM 37.5.304, 37.5.305, 37.5.307, 37.5.310, 37.5.311, 37.5.313, 
37.5.316, 37.5.322, 37.5.325, 37.5.328, 37.5.331, 37.5.334 and 
37.5.337. 
 

AUTH:  Sec. 53-1-403, MCA 
IMP:   Sec. 53-1-407 and 53-1-408, MCA 

 
37.2.902  DEFINITIONS  For purposes of this subchapter, the 

following definitions apply: 
(1)  "Act" means the Omnibus Budget Reconciliation Act of 

1981. 
(2)(4)  "CSBG" means the community services block grant. 
(3)(6)  "Director" means the director of the department of 

public health and human services. 
(4)(7)  "Poverty line" means the official poverty line 

established by the director of the federal office of management 
and budget. 

(5)  "Department" means the department of public health and 
human services. 

(6)(3)  "County" means the board of county commissioners. 
(7)(2)  "Contractor" means human resource development 

council, one of the state's 10 organizations designated as a 
community action agency under the provisions of section 210 of 
the Economic Opportunity Act of 1964 which is a nonprofit 
community organization serving low income persons in a multi-
county area that has the same boundaries as one or more substate 
planning districts established by executive order of the 
governor. 

AUTH:  Sec. 53-2-201, MCA 
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IMP:   HB 2 of the First Special Session, 1981 and Sec. 53-
10-501, MCA 
 

37.2.907  CONTRACTOR PLAN ASSURANCES AND CONTENT  (1)  A 
contractor must assure in its contractor plan that it will only 
use the funds: 

(a) remains the same. 
(b)  to provide activities designed to assist low-income 

participants including the elderly poor: 
(i) through (c) remain the same. 
(d)  to coordinate and establish linkages between 

governmental and other social services programs to assure the 
effective delivery of services to low-income individuals; 

(e) remains the same. 
(f)  to meet department-identified priorities which address 

one or more of the eligible activities described in (1)(a) 
through (e) above. 

(2)  Not all of items in (1)(b) through (f) above must be 
proposed in a contractor plan.  However, the contractor does 
have to certify that it is providing a range of services and 
activities having a measurable and potentially major impact on 
the causes of poverty in its community, commensurate with the 
amount of money received. 

(3)  The contractor plan shall contain the additional 
assurances that: 

(a) remains the same. 
(b)  CSBG funds will be used to provide for coordination 

between anti-poverty programs and, where appropriate, with 
emergency energy crisis intervention programs under Title XXVI 
of the Act (relating to low-income home energy assistance) 
conducted in the county; 

(c) remains the same. 
(d)  the contractor will prepare and submit to the state, 

at least once every 2 two years, an independent audit of the 
CSBG funds; 

(e) remains the same. 
(f)  no person shall on the ground of race, color, national 

origin or sex be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under, any 
program or activity funded, in whole or in part, with CSBG 
funds.  Any prohibition against discrimination on the basis of 
age under the Age Discrimination Act of 1975 or with respect to 
an otherwise qualified handicapped individual as provided in 
Section 504 of the Rehabilitation Act of 1973 shall also apply 
to any such program or activity; 

(g)  CSBG funds will not be used for the purchase or 
improvement of land, or the purchase, construction, or permanent 
improvement (other than low-cost residential weatherization or 
other energy-related home repair) of any building or other 
facility; 

(h)  it will permit and cooperate with any federal or state 
investigation related to the CSBG; and 

(i)  each contractor must have a board of directors 
constituted so as to assure that: 
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(i)  one-third of the members of the board are elected 
public officials, currently holding office, or their 
representatives, except that if the number of elected officials 
reasonably available and willing to serve is less than one-third 
of the membership of the board, membership on the board of 
appointive public officials may be counted in meeting such one-
third requirements; 

(ii) remains the same. 
(iii)  the remainder of the members are officials or 

members of business, industry, labor, religious, welfare, 
education, or other major groups and interests in the community. 

(4)  The contractor plan must contain: 
(a) remains the same. 
(b)  a description of which services and activities will be 

carried out and the means to be used to provide those services 
and activities.  Such description shall also include the 
geographic areas to be served, and categories or characteristics 
of individuals to be served.  If direct services are planned, 
only individuals with income below the poverty line are 
eligible; and 

(c) remains the same. 
(5)  The program period will begin January 1 and end on 

December 31 of the same year.  All contractor plans/budget 
material must be proposed for completion during that period.  
Should unusual or extraordinary circumstances occur, the 
department will consider requests for amendment(s) to the 
contractor plan. 

(6) remains the same. 
 

AUTH:  Sec.  53-2-201, MCA 
IMP:   HB 2 of the First Special Session, 1981 and Sec. 

53-10-504, MCA 
 

3. The 1995 Legislature by Chapter 546, Laws of Montana 
1995 reorganized several Departments and created the Department 
of Public Health and Human Services.  The various rules for the 
disbanded Departments were transferred to the Department of 
Public Health and Human Services and were gradually transferred 
into one unified title, Title 37.  
 
Each of the former departments utilized its own method of 
formatting and references.  The Department's goal generally is 
to apply a consistent framework of formatting and references to 
the various rules that were transferred from the disbanded 
departments.   The Department is therefore undertaking to review 
each individual chapter and provide any necessary changes to 
formatting and correcting internal rule cites and any other 
general difficulties it has noted in each chapter.  This notice 
makes such corrections in the chapter on departmental 
procedures. 
 
Corrections made include updating internal cites to their new 
transferred cites, correcting capitalization, hyphenation and 
typographical errors in the text of the rules.  There are no 
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substantive changes being made in this notice. 
 

4. Interested persons may submit their data, views or 
arguments concerning the proposed action in writing to Dawn 
Sliva, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 4210, Helena, MT 59604-4210, no later 
than 5:00 p.m. on October 9, 2003.  Data, views or arguments may 
also be submitted by facsimile (406)444-1970 or by electronic 
mail via the Internet to dphhslegal@state.mt.us.  The Department 
also maintains lists of persons interested in receiving notice 
of administrative rule changes.  These lists are compiled 
according to subjects or programs of interest.  For placement on 
the mailing list, please write the person at the address above. 
 

5. If a person who is directly affected by the proposed 
action wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments to Dawn Sliva, Office of Legal Affairs, 
Department of Public Health and Human Services, P.O. Box 4210, 
Helena, MT 59604-4210, by facsimile (406)444-1970 or by 
electronic mail via the Internet to dphhslegal@state.mt.us no 
later than 5:00 p.m. on October 9, 2003. 
 

6. If the Department of Public Health and Human Services 
receives requests for a public hearing on the proposed action 
from either 10% or 25, whichever is less, of those who are 
directly affected by the proposed action, from the 
Administrative Rule Review Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who are directly affected, a 
hearing will be held at a later date and a notice of the hearing 
will be published in the Montana Administrative Register.  Ten 
percent of those directly affected has been determined to be 
more than 25 based on the number of individuals affected by 
rules covering departmental procedures. 
 
 
 
  Dawn Sliva          /s/ Gail Gray  
Rule Reviewer     Director, Public Health and 
       Human Services 
 
 
 
Certified to the Secretary of State September 2, 2003. 
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 BEFORE THE DEPARTMENT OF PUBLIC 
 HEALTH AND HUMAN SERVICES OF THE 
 STATE OF MONTANA 
 
In the matter of the amendment 
of ARM 37.8.105, 37.8.106, 
37.8.126, 37.8.127, 37.8.128, 
37.8.129, 37.8.302, 37.8.303, 
37.8.808, 37.8.1801, 
37.8.1802, 37.8.1803, and 
37.8.1808 pertaining to 
records and statistics 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 

     NOTICE OF PROPOSED  
        AMENDMENT 
 
 
 
 
                        
  NO PUBLIC HEARING 
 CONTEMPLATED 

     
TO: All Interested Persons 

 
1. On October 11, 2003, the Department of Public Health 

and Human Services proposes to amend the above-stated rules. 
 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
need an alternative accessible format of this notice.  If you 
need to request an accommodation, contact the department no 
later than 5:00 p.m. on October 3, 2003, to advise us of the 
nature of the accommodation that you need.  Please contact Dawn 
Sliva, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970; Email dphhslegal@state.mt.us. 
 

2. The rules as proposed to be amended provide as 
follows.  Matter to be added is underlined.  Matter to be 
deleted is interlined. 
 

37.8.105  PRESERVATION OF OLD RECORDS  (1)  Employees of 
the department, for purposes of making old or faded records 
suitable for microfilming or photocopying may: 

(a)  trace those parts of the record that are too dim to be 
microfilmed; or 

(b) and (c) remain the same. 
(2)  If (1)(b) or (c) above are employed, the original 

record must be retained for reference purposes. 
(3) and (4) remain the same. 

 
AUTH:  Sec. 50-15-102 and 50-15-103, MCA 
IMP:   Sec. 50-15-102 and 50-15-103, MCA 

 
37.8.106  AMENDMENT OF VITAL RECORDS  (1) through (3) 

remain the same. 
(4)  In the case of adoption, establishment of paternity, 

or legitimation, a new certificate, which does not indicate that 
it was altered, will replace the original birth certificate.  In 
order to establish the replacement certificate, the department 
must be provided with a certified copy of the certificate of 
adoption, a certified copy of the final order of adoption, a 
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certified copy of the court order establishing paternity, or an 
acknowledgment of paternity signed by both parents and 
notarized.  The child's name, as it appears on the original 
certificate, the child's date of birth, and, if available, the 
county of birth must also be provided. 

(5)  Except in the cases cited in (4) above, amendment of a 
registrant's given names or surnames on a birth certificate may 
be made only if the department receives a certified copy of an 
order from a court of competent jurisdiction.  The court order 
or request that directs the name change must include the 
registrant's name as it appears on the certificate, the 
registrant's date of birth, and, if available, the county of 
birth, parents' names including mother's maiden name, and  
information sufficient to locate and identify the record to be 
altered.  If the order from the court directs the issuance of a 
new certificate that does not show amendments, the new 
certificate will not indicate on its face that it was altered. 

(6) remains the same. 
(7)  In cases other than those cited in (4) through (6) 

above, the department may amend any portion of a vital record if 
a requestor submits a correction affidavit that includes the 
following: 

(a) remains the same. 
(b)  the date and place of birth, death, or fetal death, or 

date and place of marriage or marital termination; 
(c) and (d) remain the same. 
(e)  certification by the affiant that all affected parties 

concur in the change(s), and that the affiant assumes the 
responsibility of supplying irrefutable proof that the changes 
are correct.  If not all parties agree to the change(s), an 
order of a court of competent jurisdiction directing that the 
change(s) be made is required; 

(f) remains the same. 
(g)  the notary's statement, signature, and seal. 
(8) remains the same. 

 
AUTH:  Sec. 50-15-102, 50-15-103, 50-15-204 and 50-15-223, 

MCA 
IMP:   Sec. 50-15-102, 50-15-103, 50-15-204 and 50-15-223, 

MCA 
 

37.8.126  ACCESS TO RECORDS  (1) remains the same. 
(2)  The following people may obtain a certified copy of a 

birth record: 
(a) remains the same. 
(b)  a spouse, child, or parent of a registrant to whom the 

requested record pertains, upon establishing their identity and 
relationship to the registrant to the satisfaction of the 
certifying official; 

(c) through (e) remain the same. 
(3)  The following may not receive a copy, certified or 

uncertified, of a registrant's birth records: 
(a)  a former spouse whose marriage to the registrant was 

terminated through divorce, annulment, or invalidation and who 
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has subsequently remarried; or 
(b) and (4) remain the same. 
(5)  A clerk of the district court may issue a certified 

copy of a marriage or marital termination record to anyone 
listed in (2) above after receiving a completed application for 
the record and establishing the identity of the requestor and 
the requestor's relationship to the registrant(s). 

(6)  A certifying official may not file, issue, or certify 
a copy of a vital record from another state or country. 

(7) remains the same. 
 

AUTH:  Sec. 50-15-103, 50-15-113 and 50-15-122, MCA 
IMP:   Sec. 50-15-103, 50-15-113, 50-15-121 and 50-15-122, 

MCA 
 

37.8.127  APPLICATION FOR COPY OF VITAL RECORD  (1) remains 
the same. 

(2)  For a certified or non-certified copy of a birth 
record, in addition to the requirements of (1) above, the 
request must include: 

(a) through (e) remain the same. 
(3)  For a certified or non-certified copy of a death 

record, in addition to the requirements of (1) above, the 
application must include: 

(a) through (c) remain the same. 
 

AUTH:  Sec. 50-15-102, 50-15-103 and 50-15-121, MCA 
IMP:   Sec. 50-15-103 and 50-15-121, MCA 

 
37.8.128  CONTENTS OF CERTIFIED AND NON-CERTIFIED COPIES 
(1) through (1)(d) remain the same. 
(2)  Each certified birth record must include, in addition 

to the items in (1) above: 
(a)  the given name(s) of the registrant; 
(b) through (g) remain the same. 
(3)  Each certified death record must include, in addition 

to the items in (1) above: 
(a)  the given name(s) of the registrant; 
(b) through (4)(d) remain the same. 

 
AUTH:  Sec. 50-15-102, 50-15-103 and 50-15-121, MCA 
IMP:   Sec. 50-15-103, 50-15-121 and 50-15-122, MCA 

 
37.8.129  FORMAT AND PAPER REQUIREMENTS FOR CERTIFIED 

COPIES  (1)  With the exception noted in (2) below, effective 
February 15, 2003, all certified copies of birth, death, and 
fetal death records must be issued on paper that contains the 
following security features: 

(a) through (4) remain the same. 
 

AUTH:  Sec. 50-15-102, 50-15-103 and 50-15-122, MCA 
IMP:   Sec. 50-15-102, 50-15-103, 50-15-121, 50-15-122 and 

50-15-123, MCA 
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37.8.302  PARENTAL REVIEW OF BIRTH CERTIFICATE INFORMATION 
(1) and (2) remain the same. 
(3)  If a birth occurs outside of a health care facility, 

the person responsible for certifying the live birth and filing 
the birth certificate under the provisions of 50-15-221(4), MCA, 
must fulfill the same duties as those specified in (1) and (2) 
above for a health care facility administrator. 
 

AUTH:  Sec. 50-15-102, MCA 
IMP:   Sec. 50-15-102, 50-15-103, 50-15-108, 50-15-109 and 

50-15-221, MCA 
 

37.8.303  DELAYED BIRTH CERTIFICATE  (1)  Any person born 
in the state of Montana whose birth was not properly recorded 
within 1 one year after the birth may file and receive a delayed 
birth certificate if the requirements of this rule are met. 

(2) remains the same. 
(3)  The person filing the form must submit to the 

department documents proving the applicant's name, the date and 
place of birth, and the applicant's parents' names.  
Documentation of the name of the applicant and the date and 
place of birth must be supported by at least the following: 

(a)  if the record is filed within five years after the 
date of birth, either a health care facility record created at 
the time of birth and two pieces of documentary evidence meeting 
the requirements of (4) below or, if a health care facility 
record is not available, three pieces of such documentary 
evidence; or 

(b)  if the record is filed five years or more after the 
date of birth, three pieces of documentary evidence meeting the 
requirements of (5) below. 

(4) and (5) remain the same. 
(6)  No two of the documents submitted as evidence may be 

from the same source and only one document may be a sworn 
affidavit.  A sworn affidavit must state the date and place of 
birth of the applicant, establish the age of the affiant and the 
fact that the affiant was present at the birth, and be signed by 
a person who is at least 10 years older than the applicant for 
the delayed birth certificate. 

(7)  Of the documents that are not sworn affidavits, at 
least one must establish the place, month, day, and year of 
birth; one must establish the town or county and state of birth; 
and they must establish the full names of both parents, 
including the mother's maiden name. 

(8) remains the same. 
(9)  If an application for a delayed birth certificate is 

incomplete or does not meet the department's issuance criteria, 
as listed above, the department shall notify the applicant of: 

(a)  the problem(s); 
(b)  the procedures necessary to rectify the problem(s); 

and 
(c) remains the same. 
(10)  If, after notification, the application is not 

actively pursued for a period of 180 days, the application and 
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supporting documents will be returned to the applicant and a new 
fee, application, and supporting documentation will be required 
to reapply. 
 

AUTH:  Sec. 50-15-102 and 50-15-204, MCA 
IMP:   Sec. 50-15-103 and 50-15-204, MCA 

 
37.8.808  DEAD BODY REMOVAL AUTHORIZATION  (1)  A completed 

dead body removal authorization form must include, as a minimum: 
(a)  insofar as possible, the decedent's full name or, in 

the case of a fetal death, the full name of the mother; 
(b)  the place of death, including city;, county;, name and 

address of facility, if applicable;, address of a place which is 
not a named facility; or the specific geographic location if an 
address does not exist; 

(c)  the date death occurred or was first discovered, or 
date of delivery if a fetal death; 

(d)  a signed and dated authorization statement, along 
with, if applicable, a signed and dated certification of oral 
authorization; 

(e)  a signed and dated statement of assumption of 
responsibility for filing the death or fetal death certificate; 
and 

(f) remains the same. 
(2)  The person (physician, physician's designee, coroner 

having jurisdiction, or mortician) who authorizes the removal of 
a dead body or the remains of a fetal death from the place of 
death must complete a dead body removal authorization on the 
department's form and, before or at the time of removal, if the 
person authorizing removal is: 

(a)  a physician or physician's designee, give all three 
copies of the form to the person in charge of disposition; 

(b)  a coroner or mortician, retain a copy of the completed 
form and give the other two copies to the person in charge of 
disposition, unless (2)(c) applies; or 

(c)  also the person in charge of disposition, retain all 
three copies and comply with (3) below. 

(3) remains the same. 
(4)  If the registrar receives more than one copy of a 

completed dead body removal authorization form, s/he must retain 
one copy and provide the other copy to the coroner having 
jurisdiction. 
 

AUTH:  Sec. 50-15-102, MCA 
IMP:   Sec. 50-15-102 and 50-15-405, MCA 

 
37.8.1801  REPORTABLE TUMORS  (1)  The following tumors are 

designated as reportable: 
(a) remains the same. 
(b)  skin cancer of the labia, vulva, penis, or scrotum; 
(c)  benign tumor of the brain, including a: 
(i)  meningioma (cerebral meninges); 
(ii)  pinealoma (pineal gland); or 
(iii) remains the same. 
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(d)  carcinoid tumor, whether malignant, benign, or not 
otherwise specified (NOS). 

(2)  A benign tumor other than one of those listed in (1) 
of this rule may be reported to the department for inclusion in 
the tumor registry if prior approval has been obtained from the 
department [Tumor Registry, Department of Public Health and 
Human Services, Public Health and Safety Division, Montana 
Central Tumor Registry, Room 205, 111 N. Sanders, 1400 Broadway, 
PO Box 202951, Helena, Montana, 59604 MT 59620-2951; phone: 444-
6786]. 

(3)  A tumor which is otherwise reportable, but has been 
diagnosed and recorded using the words "questionable", "possile" 
"possible", "suggests", or "equivocal", is not considered a 
reportable tumor. 

(4)  Whenever records of a patient with a tumor which would 
be reportable, if confirmed, contain the words "suspect", 
"probable", "suspicious", "compatible with" or "consistent with" 
in reference to that tumor, the tumor is considered reportable. 

(5)  In order for the department to maintain current 
reporting, hospitals shall submit to the department information 
on reportable tumors within 6 six months from the date of 
discharge; independent laboratories shall submit to the 
department information on reportable tumors within 6 six months 
from the date the laboratory service associated with the tumor 
was rendered. 
 

AUTH:  Sec. 50-15-706, MCA 
IMP:   Sec. 50-15-703, MCA 

 
37.8.1802  REQUIRED RECORDS, INITIAL ADMISSION AND 

TREATMENT  (1)  Whenever a hospital initially provides medical 
services to any patient relating to a tumor designated as 
reportable by ARM 37.8.1801, it must collect, record, and make 
available to the department the following information about that 
patient: 

(1) (a)  name and current address of patient; 
(2) (b)  patient's address at time of diagnosis; 
(3) (c)  social security number; 
(4) (d)  name of spouse, if any; 
(5) (e)  phone number; 
(6) (f)  race, sex, marital status, and religion 

(optional); 
(7) (g)  age at diagnosis, place of birth, and month, day 

and year of birth; 
(8) (h)  name, address, and phone number of friend or 

relative to act as contact, plus relationship of that contact to 
patient; 

(9) (i)  date and place of initial diagnosis;  
(10) (j)  primary site of tumor (paired organ); 
(11) (k)  sequence of primary tumors, if more than one; 
(12) (l)  other primary tumors; 
(13) (m)  method of confirming diagnosis; 
(14) (n)  histology, including dates, place, histologic 

type, and slide number; 
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(15) (o)  summary staging, including whether in situ, 
localized, regional, distant, or unstaged, with no information; 

(16) (p)  description of tumor and its spread, if any, 
including size in centimeters, number of positive nodes, number 
of nodes examined, and site of distant metastases; 

(17) (q)  whether American joint committee on cancer (AJCC) 
or TNM staging is utilized;, and if so, the findings of the 
staging; 

(18) (r)  cumulative summary of all therapy directed at the 
subject tumor, including: 

(a) (i)  date of therapy; 
(b) (ii)  specific type of surgery or radiation therapy, if 

any;, and details of chemical, hormonal, or other kinds of 
treatment; and 

(c) (iii)  if no therapy given, reason for lack of therapy; 
(19) (s)  status at time of latest recorded information, 

i.e., whether alive or dead;, tumor in evidence or recurring; or 
status unknown; 

(20) (t)   if recurrence of tumor, type and distant sites 
of first recurrence; 

(21) (u)  names of physicians primarily and secondarily 
responsible for follow-up; 

(22) (v)  date of each follow-up; and 
(23) (w)  if patient has died, date of death, place, cause, 

and whether autopsy performed. 
 

AUTH:  Sec. 50-15-706, MCA 
IMP:   Sec. 50-15-703, MCA 

 
37.8.1803  REQUIRED RECORDS, FOLLOW-UP  (1)  Whenever a 

patient for whom information has been provided to the tumor 
registry is admitted to the hospital providing the information 
on an inpatient or outpatient basis for further treatment 
related to the tumor for which original registration in the 
tumor registry was made, the hospital must keep on file the 
following information: 

(1) (a)  patient's name, noting any change from previous 
records; 

(2) (b)  any paired organ involvement, noting sequence; 
(3) (c)  subsequent histology, including dates, place, 

histology type, slide number, and procedure; 
(4) (d)  date, type of procedure, and findings of any 

surgery or other exploratory measure; 
(5) (e)  date and type of any administration of radiation; 
(6) (f)  date of any administration of hormones, 

chemotherapy, immunotherapy, or any other kind of treatment; 
(7) (g)  date of death and/or last follow-up; 
(8) (h)  if death has occurred, the place, cause, and 

whether an autopsy was performed; 
(9) (i)  if autopsy performed, its findings pertaining to 

cancer; 
(10) (j)  status at time of latest recorded information, 

i.e., whether alive or dead;, tumor in evidence or has recurred; 
or status is unknown; 
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(11) (k)  if recurrence of tumor, type and distant sites of 
first recurrence; and 

(12) (l)  names of those physicians primarily and 
secondarily responsible for follow-up treatment. 
 

AUTH:  Sec. 50-15-706, MCA 
IMP:   Sec. 50-15-703, MCA 

 
37.8.1808  REQUIRED RECORDS, INDEPENDENT CLINICAL 

LABORATORIES  (1)  Whenever a clinical laboratory which is not 
owned or operated by a hospital provides laboratory services for 
any patient relating to a tumor designated as reportable by ARM 
37.8.1801, it must collect, record, and make available to the 
department the following information about that patient: 

(1) (a)  name and current address of patient; 
(2) (b)  patient's address at time of diagnosis; 
(3) (c)  social security number; 
(4) (d)  name of spouse, if any; 
(5) (e)  race, sex, and marital status; 
(6) (f)  age at diagnosis;, month, day and year of birth; 
(7) (g)  date and place of initial diagnosis; 
(8) (h)  primary site of tumor (paired organ); 
(9) (i)  sequence of primary tumors, if more than one; 
(10) (j)  method of confirming diagnosis; 
(11) (k)  histology, including dates, place, histologic 

type, and slide number; 
(12) (l)  summary staging, including whether in situ;, 

localized;, regional;, distant; or unstaged, with no 
information; 

(13) (m)  description of tumor and its spread, if any, 
including size in centimeters, number of positive nodes, number 
of nodes examined, and site of distant metastasis; 

(14) (n)  status at time of latest recorded information, 
i.e., whether alive or dead;, tumor in evidence or recurring; or 
status unknown; and 

(15) (o)  names of physicians primarily and secondarily 
responsible for follow-up. 
 

AUTH:  Sec. 50-15-706, MCA 
IMP:   Sec. 50-15-703, MCA 

 
3. The 1995 Legislature by Chapter 546, Laws of Montana 

1995 reorganized several departments and created the Department 
of Public Health and Human Services.  The various rules for the 
disbanded departments were transferred to the Department of 
Public Health and Human Services and were gradually transferred 
into one unified title, Title 37. 
 
Each of the former departments utilized its own method of 
formatting and references.  The Department's goal generally is 
to apply a consistent framework of formatting and references to 
the various rules that were transferred from the disbanded 
departments.  The Department is therefore undertaking to review 
each individual chapter and provide any necessary changes to 
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formatting and correcting internal rule cites and any other 
general difficulties it has noted in each chapter.  This notice 
makes such corrections in the chapter on records and statistics. 
 
Corrections made include updating internal cites to their new 
transferred cites, correcting capitalization, hyphenation, 
section numbering and typographical errors in the text of the 
rules.  The Department is also taking this opportunity to 
correct Department addresses in the rules to ensure that the 
proper Division and address are reflected. There are no 
substantive changes being made in this notice. 
 

4. Interested persons may submit their data, views or 
arguments concerning the proposed action in writing to Dawn 
Sliva, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 4210, Helena, MT 59604-4210, no later 
than 5:00 p.m. on October 9, 2003.  Data, views or arguments may 
also be submitted by facsimile (406)444-1970 or by electronic 
mail via the Internet to dphhslegal@state.mt.us.  The Department 
also maintains lists of persons interested in receiving notice 
of administrative rule changes.  These lists are compiled 
according to subjects or programs of interest.  For placement on 
the mailing list, please write the person at the address above. 
 

5. If a person who is directly affected by the proposed 
action wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments to Dawn Sliva, Office of Legal Affairs, 
Department of Public Health and Human Services, P.O. Box 4210, 
Helena, MT 59604-4210, by facsimile (406)444-1970 or by 
electronic mail via the Internet to dphhslegal@state.mt.us no 
later than 5:00 p.m. on October 9, 2003. 
 

6. If the Department of Public Health and Human Services 
receives requests for a public hearing on the proposed action 
from either 10% or 25, whichever is less, of those who are 
directly affected by the proposed action, from the 
Administrative Rule Review Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who are directly affected, a 
hearing will be held at a later date and a notice of the hearing 
will be published in the Montana Administrative Register.  Ten 
percent of those directly affected has been determined to be 
more than 25 based on the number of individuals affected by 
rules covering department records and statistics. 
 
 
 
  Dawn Sliva          /s/ Gail Gray  
Rule Reviewer     Director, Public Health and 
       Human Services 
 
Certified to the Secretary of State September 2, 2003. 
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 BEFORE THE DEPARTMENT OF PUBLIC 
 HEALTH AND HUMAN SERVICES OF THE 
 STATE OF MONTANA 
 
In the matter of the amendment 
of ARM 37.12.301, 37.12.305, 
37.12.306, 37.12.310, 
37.12.311, 37.12.312, 
37.12.314, 37.12.315, 
37.12.316, 37.12.320, 
37.12.324, 37.12.326, 
37.12.337, 37.12.338, 
37.12.341, 37.12.345, 
37.12.346, 37.12.401, 
37.12.601 and 37.12.603 
pertaining to laboratories 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

    NOTICE OF PROPOSED 
       AMENDMENT 
 
 
 
 
 
 
 
                        
   NO PUBLIC HEARING 
 CONTEMPLATED 

     
TO: All Interested Persons 

 
1. On October 11, 2003, the Department of Public Health 

and Human Services proposes to amend the above-stated rules. 
 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
need an alternative accessible format of this notice.  If you 
need to request an accommodation, contact the department no 
later than 5:00 p.m. on October 3, 2003, to advise us of the 
nature of the accommodation that you need.  Please contact Dawn 
Sliva, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970; Email dphhslegal@state.mt.us. 
 

2. The rules as proposed to be amended provide as 
follows.  Matter to be added is underlined.  Matter to be 
deleted is interlined. 
 

37.12.301  DEFINITIONS  For the purpose of this subchapter: 
(1) and (2) remain the same. 
(3)  "Bachelor degree or equivalent" means a college degree 

with the equivalent of 30 semester hours in a biological or 
physical science program or at least 4 four years of experience 
in a specific related scientific discipline. 

(4) remains the same. 
(5)  "Chemical hygiene plan" means a document written by a 

laboratory that describes the procedures used to store, handle, 
and dispose of chemicals in the laboratory. 

(6)  "Contaminated" means exceeding a maximum contaminant 
level established in ARM Title 17, chapter 38, subchapter 2 of 
the Administrative Rules of Montana.   

(7) through (12) remain the same. 
(13)  "Initial demonstration of analytical capability" 

means the procedure described in the method cited in 40 CFR Part 
part 136, Appendix appendix A, July 1998 edition, for chemistry 
analysis, used to determine a laboratory's accuracy and 
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precision in applying an analytical method. 
(14)  "Key personnel" means a laboratory's director, 

supervisor, and quality assurance officer, all of whom meet the 
requirements of the EPA laboratory certification manual. 

(15)  "Method detection limit" means the minimum 
concentration of a substance that can be measured and reported 
with 99% confidence that the analyte concentration is greater 
than zero as determined from analysis of a sample containing the 
analyte in a given matrix as described in 40 CFR Part part 136, 
Appendix appendix B, 1 July 1995 edition. 

(16) through (19) remain the same. 
(20)  "Standard operating procedures (SOPs)" means a 

laboratory's written document which details the steps of an 
operation, analysis, or action whose techniques and procedures 
are thoroughly prescribed and is accepted by the laboratory as 
the procedure for performing certain routine or repetitive 
tasks. 

(21)  "Variance" means written approval from the 
environmental laboratory allowing a laboratory to use a method, 
procedure, or equipment other than that required by these rules 
that meets the purpose and intent of these rules and that has 
been shown to have no adverse material effects on the accuracy 
of analyses. 

(22) remains the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.305  PROCEDURE FOR LICENSURE  (1)  Any laboratory not 

currently licensed but desiring licensure under this subchapter 
must: 

(a)  Ssubmit a completed application to the Department of 
Public Health and Human Services, Operations and Technology 
Public Health and Safety Division, Environmental Laboratory, 
1400 Broadway, Cogswell Building, P.O. 202951, Helena, MT  
59620-2951, on forms provided by the department.  The 
application must include: 

(i) through (8) remain the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.306  STANDARDS, INSPECTIONS AND TESTS REQUIRED FOR 

LICENSURE  (1)  In order to be licensed, a laboratory must: 
(a)  meet all of the applicable personnel, equipment, 

training, and facility requirements of this subchapter; 
(b)  at least once during the 3 three year term of its 

license, pass an on site inspection by an agent of the 
environmental laboratory that shows compliance with the 
requirements of these rules for the license category in 
question; and 

(c) remains the same. 
 

AUTH:  Sec. 50-1-202, MCA 
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IMP:   Sec. 50-1-202 and 75-6-106, MCA 
 

37.12.310  LICENSURE FEES  (1)  The following fees must be 
submitted to the department, under the circumstances noted, by 
laboratories conducting analyses of public water supplies: 

(a) and (b) remain the same. 
(c)  $250 plus travel expenses for a second inspection 

during the 3 three year term of a license that is necessary for 
approval of a new laboratory location; there is no charge for 
one inspection during the term of the license; 

(d) through (g) remain the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202, MCA 

 
37.12.311  DURATION OF LICENSE  (1)  A license granted to 

an in-state laboratory is for a 3 three year period provided: 
(a) through (c) remain the same. 
(2)  A reciprocal license granted to an out-of-state 

laboratory is for the same period as the license, certification, 
or other approval granted by the approving authority, provided 
that: 

(a) through (c) remain the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.312  PROVISIONAL LICENSE  (1) through (1)(b) remain 

the same. 
(2)  Provisional licensure will be granted only after an on 

site inspection, and is in effect for 1 one year or until full 
licensure is granted, whichever is earlier.   

(3) remains the same. 
(4)  In order for a laboratory applying for a microbiology 

license for the first time to upgrade from provisional licensure 
status to fully licensed status, a microbiology laboratory must 
be in continual operation for 1 one year, accurately analyze any 
required audit samples, and undergo a second on site inspection 
to verify that its methodologies and quality control meet the 
standards of this subchapter. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.314  RESTRICTION OF LICENSE  (1)  The department may 

place conditions upon the license of a laboratory under the 
following circumstances: 

(a)  Tthe laboratory reports results of an analysis of PE 
samples that are outside acceptable limits, or it fails to 
report results of a PE sample analysis for any analyte that the 
laboratory is approved to analyze. In this case: 

(i) through (ii)(B) remain the same. 
(b)  Tthe laboratory notifies the department, after the 

fact, of changes in personnel, equipment, or procedures that 
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have a material effect on the analyses of analytes for which it 
is approved.  In this case, conditional approval will remain in 
effect until: 

(i) and (ii) remain the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.315  REVOCATION OR DENIAL OF LICENSE  (1)  The 

department may deny or revoke a license at any time that a 
laboratory is not in compliance with the requirements for 
licensure under this subchapter, including if the laboratory: 

(a) through (f) remain the same. 
(g)  falsifies data, or engages in deceptive practices such 

as reporting another laboratory's data without giving credit on 
the report to the laboratory which performed the analysis; 

(h)  reports data that were obtained using equipment, 
procedures, analysts, methods, or facilities that are not 
approved by the department; or 

(i)  fails to report the results of unsatisfactory test 
results of samples or maximum contaminant level (MCL) violations 
to the department of environmental quality as required under ARM 
Title 17, chapter 38, subchapter 2 of the Administrative Rules 
of Montana. 

(2) remains the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.316  REISSUANCE OF LICENSE  (1) through (3) remain 

the same. 
(4)  The department hereby adopts and incorporates by 

reference the EPA laboratory certification manual (EPA 815-B-97-
001, "Manual for the Certification of Laboratories Analyzing 
Drinking Water", March, 1997), which contains criteria, 
procedures, and quality assurance standards required by the 
environmental protection agency that must be met by laboratories 
analyzing drinking water to determine compliance with the 
federal Clean Water Act and its rules.  A copy of the manual may 
be obtained from the Department of Public Health and Human 
Services, Operations and Technology Public Health and Safety 
Division, Environmental Laboratory, 1400 Broadway, Cogswell 
Building, P.O. Box 202951, Helena, MT 59620-2951, telephone: 
(406)-444-3444. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.320  PROFICIENCY TESTING  (1) remains the same. 
(2)  In order to initially obtain and to maintain approval, 

the laboratory must: 
(a)  whenever required by the EPA, enroll and participate 

in a proficiency testing program approved by the environmental 
laboratory for each analyte or interdependent analyte group, or, 
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for each analyte or interdependent analyte group for which 
proficiency testing is not available or required, the laboratory 
must establish, maintain, and document the accuracy and 
reliability of its procedures through a quality assurance plan; 

(b) through (f) remain the same. 
(3)  In addition to the requirements of (2) above, in order 

to remain approved for testing an analyte or interdependent 
analyte group, a laboratory must: 

(a) through (d) remain the same. 
(4)  A laboratory may not: 
(a) through (f) remain the same. 
(g)  knowingly receive a proficiency testing sample from 

another laboratory for analysis and fail to notify the 
department of the receipt of the other laboratory's sample 
within 5 five business days of discovery. 

(5)  Results of proficiency tests must be within the 
control limits established by the EPA as specified in chapter IV 
of the EPA laboratory certification manual for each analysis for 
which the laboratory requests approval.  These limits are 
determined by using the known concentration of the analyte in 
the sample, and by the application of accepted statistical 
procedures. 

(6) through (8) remain the same. 
(9)  The department hereby adopts and incorporates by 

reference the acceptance limits for regulated parameters in 
chapter IV of the EPA laboratory certification manual (EPA 815-
B-97-001, "Manual for the Certification of Laboratories 
Analyzing Drinking Water", March, 1997), which contains the 
critical elements for chemistry that a laboratory must meet, 
including the acceptance limits required by the EPA for metals, 
inorganics, volatic volatile organic compounds, and synthetic 
organics in drinking water samples.  A copy of chapter IV may be 
obtained from the Department of Public Health and Human 
Services, Operations and Technology Public Health and Safety 
Division, Environmental Laboratory, 1400 Broadway, Cogswell 
Building, P.O. Box 202951, Helena, MT 59620-2951, telephone: 
(406)-444-3444. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.324  REQUIRED NOTIFICATION OF CHANGES  (1)  Whenever 

a laboratory makes any change in personnel, equipment, or 
procedures that has a material effect on the analysis of 
analytes, the laboratory must notify the department of that fact 
within 30 days after making the change.  A change in personnel 
is defined as the loss or replacement of the laboratory 
supervisor or a situation in which a trained and experienced 
analyst is no longer available to analyze a particular parameter 
for which licensure has been granted. 

(2)  After receiving the above notification, the department 
will place conditions upon the laboratory's license pursuant to 
ARM 37.12.314. 
 



 

MAR Notice No. 37-301 17-9/11/03 

-1974- 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.326  CHANGE IN LOCATION  (1)  A licensed laboratory 

which intends to change its physical location shall notify the 
department 90 days prior to the relocation.  The notification 
shall include the following: 

(a) remains the same. 
(b)  Aa notification of any personnel, equipment, or 

analytic method changes which will occur as a result of the 
relocation; and 

(c) remains the same. 
(2)  If, in view of the information received pursuant to 

(1) above, the department is satisfied that the laboratory can 
produce valid results at the new location, it shall place 
conditions on the laboratory license as specified in ARM 
37.12.324. 

(3) through (6) remain the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.337  SAFETY  (1)  A laboratory shall develop and 

maintain a safety program, including an education-based safety 
program, which meets the requirements of the Montana Safety 
Culture Act, Title 39, chapter 71, part 15, MCA, and ARM 
24.30.2501, 24.30.2503, 24.30.2507, 24.30.2521, 24.30.2541, 
24.30.2442, 24.30.2551, 24.30.2553, 24.30.2554 and through 
24.30.2558 implementing that act and adopted by the department 
of labor and industry. 

(a)  the department hereby adopts and incorporates by 
reference those portions of ARM 24.30.2501, 24.30.2503, 
24.30.2507, 24.30.2521, 24.30.2541, 24.30.2442, 24.30.2551, 
24.30.2553, 24.30.2554 and through 24.30.2558, which contain 
requirements that employers must meet concerning the 
establishment of educational safety programs and safety programs 
for employers who employ more than five employees.  A copy of 
those rules may be obtained from the Department of Public Health 
and Human Services, Office of Legal Affairs, 1400 Broadway, 
Cogswell Building, P.O. Box 202951, Helena, MT 59620-2951. 

(2) and (3) remain the same. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.338  LABORATORY EQUIPMENT AND SUPPLIES  (1) through 

(5) remain the same. 
(6)  The department hereby adopts and incorporates by 

reference the standards contained in the EPA laboratory 
certification manual (EPA 815-B-97-001, "Manual for the 
Certification of Laboratories Analyzing Drinking Water", March, 
1997) for sources of distilled or deionized water.  A copy of 
the manual may be obtained from the Department of Public Health 
and Human Services, Operations and Technology Public Health and 
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Safety Division, Environmental Laboratory, 1400 Broadway, 
Cogswell Building, P.O. Box 202951, Helena, MT 59620-2951, 
telephone: (406)-444-3444. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.341  REPORTING REQUIREMENTS  (1)  Reporting 

requirements for laboratories performing microbiological or 
chemical analyses of water from public water supplies are as 
follows: 

(a)  All analyses of samples not meeting the requirements 
of ARM Title 17, chapter 38, subchapter 2 of the Administrative 
Rules of Montana must be promptly, on that day or no later than 
noon of the next working day, reported by telephone to the 
department of environmental quality (DEQ) (phone (406)-444-5313 
for chemistry results and (406)-444-3425 for microbiology 
results); 

(b)  When a maximum contaminant level set out in ARM Title 
17, chapter 38, subchapter 2 of the Administrative Rules of 
Montana is found to be exceeded in any sample, the laboratory 
must notify the water supplier within 24 hours after the 
analysis is completed and request resampling from the sampling 
point according to the requirements of ARM Title 17, chapter 38, 
subchapter 2 of the Administrative Rules of Montana, with the 
exception noted in (1)(c) below; 

(c)  If a test shows a positive total coliform, fecal 
coliform, or E. coli result, a laboratory must immediately 
notify the supplier and within 24 hours notify the department of 
environmental quality (DEQ) of that fact. A total coliform-
positive result is based on a confirmed phase for the multiple 
tube fermentation technique and presence-absence (P-A) coliform 
test, or verified test for membrane filter technique.  No 
requirement exists for confirmation of positive 
Colilert/Colisure tests, fecal coliform tests, or E. coli tests. 
In those rare cases where a presumptive total coliform-positive 
culture does not confirm or verify as such, but is found to be 
fecal coliform or E. coli positive, the sample is considered 
total coliform-positive and fecal coliform/E.coli positive; 

(d) remains the same. 
(e)  Written reports of all microbiological samples other 

than those which are contaminated must be sent to the department 
of environmental quality DEQ within 5 five days after the tests 
are completed. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.345  CRITICAL ELEMENTS FOR CHEMISTRY LABORATORY 

LICENSURE  (1) through (3) remain the same. 
(4)  The laboratory's analysts must: 
(a)  meet all of the qualifications and conditions set 

forth in chapter IV of the EPA laboratory certification manual, 
except those noted in (5) and (6) below,; and: 
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(b)  if operating the following, have the training noted, 
unless the department approves a specialized training course as 
a substitute: 

(i)  if using a gas chromatograph, liquid chromatograph, 
mass spectrometer, or an inductively coupled plasma atomic 
emission spectrophotometer, have satisfactorily completed a 
short course in their operation offered by the equipment 
manufacturer, a professional organization, a university, or 
another department-approved training facility acceptable to the 
department; and 

(ii)  if operating an atomic absorption, an ion 
chromatograph, a gas chromatograph, or an inductively coupled 
plasma atomic emission spectrophotometer, have a minimum of 6 
six months previous experience in their operation; 

(iii) through (6) remain the same. 
(7)  The department hereby adopts and incorporates by 

reference chapter IV of the EPA laboratory certification manual 
(EPA 815-B-97-001, "Manual for the Certification of Laboratories 
Analyzing Drinking Water", March, 1997), which establishes 
qualifications for staff training and experience and conditions 
for approval of laboratories conducting chemical analyses of 
public drinking water.  A copy of the above chapter IV may be 
obtained from the Department of Public Health and Human 
Services, Operations and Technology Public Health and Safety 
Division, Environmental Laboratory, 1400 Broadway, Cogswell 
Building, P.O. Box 202951, Helena, MT 59620-2951. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.346  CRITICAL ELEMENTS FOR MICROBIOLOGY LABORATORY 

LICENSURE  (1) through (3) remain the same. 
(4)  Supervising analysts must verify all results of 

testing performed by analysts in training and co-sign those 
results. 

(5)  A laboratory must meet all of the qualifications and 
conditions set forth in chapter V of the EPA laboratory 
certification manual, except that: 

(a)  the first sentence of paragraph 6.4 is replaced by the 
following: 

"The Total Coliform Rule (TCR), 40 CFR 141.21(f)(3), and 
EPA's Manual for the Certification of Laboratories Analyzing 
Drinking Water, Fourth Edition, March 1997, limit the time from 
sample collection to initiation of analysis to 30 hours.  Public 
water systems (PWSs) must make every effort to meet the 30 hour 
holding time requirement.  Laboratories may continue to analyze 
samples that are up to 48 hours old with the following two 
additional requirements: 

1.  Laboratories must flag samples that are greater than 30 
and less than or equal to 48 hours old. 

2.  Laboratories must continue to invalidate a total 
coliform negative sample that shows signs of heterotrophic 
interference (40 CFR 141.21(c)(2)) regardless of the holding 
time.  However, replacement samples may not exceed 30 hours."; 
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and 
(b)  Analysts must have a minimum of 4 four days of 

training at the environmental laboratory with a successful 
evaluation from the state training personnel, with the exception 
that up to two days training may be waived at the discretion of 
the microbiology certification officer based upon education and 
experience of the analyst. 

(6) remains the same. 
(7)  The department hereby adopts and incorporates by 

reference chapter V of the EPA laboratory certification manual 
(EPA 815-B-97-001, "Manual for the Certification of Laboratories 
Analyzing Drinking Water", March, 1997), which establishes 
qualifications for staff training and experience and conditions 
for approval of laboratories conducting microbiological analyses 
of public drinking water.  A copy of the above chapter V may be 
obtained from the Department of Public Health and Human 
Services, Operations and Technology Public Health and Safety 
Division, Environmental Laboratory, 1400 Broadway, Cogswell 
Building, P.O. Box 202951, Helena, MT 59620-2951. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202 and 75-6-106, MCA 

 
37.12.401  LABORATORY FEES FOR ANALYSES  (1)  Fees for 

clinical analyses performed by the laboratory of the department 
of public health and human services are as follows, with the 
exception noted in (3) below: 

(a) through (h)(iv) remain the same. 
(2)  Effective June 4, 1999, fees for environmental 

analyses performed by the laboratory of the department of public 
health and human services are as follows, with the exceptions 
noted in (3) and (4) below: 

(a) through (j)(x) remain the same. 
(3)  The fees specified in (1) and (2) of this rule will be 

lowered by the department of public health and human services to 
a level not exceeding the cost to the department of the test in 
question whenever larger batches of samples or a change of 
analysis method warrants lower fees.   

(4)  Fees for analyses other than those listed in (1) and 
(2) of this rule will be established at the level of comparable 
analyses or by calculating the chemists' hourly charge for time 
worked, if there is no comparable analysis. 
 

AUTH:  Sec. 50-1-202, MCA 
IMP:   Sec. 50-1-202, MCA 

 
37.12.601  CERTIFICATE FORM  (1)  In addition to the 

information required by 40-1-203 and 40-1-204, MCA, the 
certificate form shall include the following: 

(1)(a)  Aan indication by the certifying physician that 
either: 

(a)(i)  the applicant submitted to a standard serological 
test for rubella immunity within the past 6 six months and that 
both the applicant and the other party to the proposed marriage 
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have examined the report of such test; or 
(b)(ii)  the applicant is exempt from the requirement for 

serological testing on medical grounds, as specified in ARM 
37.12.608.; 

(2)(b)  Ccertification by the applicant.; and 
(3)(c)  Aacknowledgment of receipt of the certificate by 

the clerk of the district court who is to issue the marriage 
license. 
 

AUTH:  Sec. 40-1-206, MCA 
IMP:   Sec. 40-1-203 and 40-1-204, MCA 

 
37.12.603  PROCEDURES  (1)  The procedure for completion of 

the medical certificate when the examination is made in Montana 
is as follows: 

(a) remains the same. 
(b)  The laboratory shall examine the specimen, fill out 

the lower half of the certificate form, and transmit it with a 
confidential report of results to the physician. 

(c)  After examination of the laboratory report, and after 
the report has been exhibited to and examined by the applicant 
and the other party to the marriage, the physician shall 
complete the form and give it to the applicant. 

(d) remains the same. 
(2)  The procedure for completion of the medical 

certificate when the examination is made outside of Montana is 
as follows: 

(a)  Certificate forms and blood test forms have been 
forwarded to each state health department and are available at 
these sources or directly from the Department of Public Health 
and Human Services, Operations and Technology Public Health and 
Safety Division, Environmental Laboratory, 1400 Broadway, 
Cogswell Building, P.O. Box 202951, Helena, MT 59620-2951. 

(b) remains the same. 
(c)  Blood tests made outside Montana must be done in 

approved laboratories, which include state and territorial 
health department laboratories and laboratories within their 
jurisdictions approved by them, U.S. public health service 
laboratories, laboratories operated by the U.S. armed forces and 
veteran's administration, provincial public health laboratories 
of Canada, and laboratories licensed under the provisions of the 
Clinical Laboratories Improvement Act of 1967. 

(d)  Certificate forms provided by other states having 
comparable laws will be accepted for persons who have received 
serological tests outside of Montana provided such tests are 
performed not more than 6 six months prior to the issuance of a 
marriage license. 

 
AUTH:  Sec. 40-1-206, MCA 
IMP:   Sec. 40-1-203, 40-1-204 and 40-1-206, MCA 

 
3. The 1995 Legislature by Chapter 546, Laws of Montana 

1995 reorganized several departments and created the Department 
of Public Health and Human Services.  The various rules for the 
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disbanded departments were transferred to the Department of 
Public Health and Human Services and were gradually transferred 
into one unified title, Title 37.  
 
Each of the former departments utilized its own method of 
formatting and references.  The Department's goal generally is 
to apply a consistent framework of formatting and references to 
the various rules that were transferred from the disbanded 
departments.   The Department is therefore undertaking to review 
each individual chapter and provide any necessary changes to 
formatting and correcting internal rule cites and any other 
general difficulties it has noted in each chapter.  This notice 
makes such corrections in the chapter on laboratories. 
 
Corrections made include updating internal cites to their new 
transferred cites, correcting capitalization, hyphenation and 
typographical errors in the text of the rules and to incorporate 
secretary of state terminology when referring to rule sections 
and subsections.  The Department is also taking this opportunity 
to correct Department addresses in the rules to ensure that the 
proper Division and address are reflected.  There are no 
substantive changes being made in this notice. 
 

4. Interested persons may submit their data, views or 
arguments concerning the proposed action in writing to Dawn 
Sliva, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 4210, Helena, MT 59604-4210, no later 
than 5:00 p.m. on October 9, 2003.  Data, views or arguments may 
also be submitted by facsimile (406) 444-1970 or by electronic 
mail via the Internet to dphhslegal@state.mt.us.  The Department 
also maintains lists of persons interested in receiving notice 
of administrative rule changes.  These lists are compiled 
according to subjects or programs of interest.  For placement on 
the mailing list, please write the person at the address above. 
 

5. If a person who is directly affected by the proposed 
action wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments to Dawn Sliva, Office of Legal Affairs, 
Department of Public Health and Human Services, P.O. Box 4210, 
Helena, MT 59604-4210, by facsimile (406)444-1970 or by 
electronic mail via the Internet to dphhslegal@state.mt.us no 
later than 5:00 p.m. on October 9, 2003. 
 

6. If the Department of Public Health and Human Services 
receives requests for a public hearing on the proposed action 
from either 10% or 25, whichever is less, of those who are 
directly affected by the proposed action, from the 
Administrative Rule Review Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who are directly affected, a 
hearing will be held at a later date and a notice of the hearing 
will be published in the Montana Administrative Register.  Ten 
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percent of those directly affected has been determined to be 
more than 25 based on the number of individuals affected by 
rules covering laboratories. 
 
 
 
  Dawn Sliva          /s/ Gail Gray  
Rule Reviewer     Director, Public Health and 
       Human Services 
 
Certified to the Secretary of State September 2, 2003. 
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BEFORE THE PUBLIC EMPLOYEES’ RETIREMENT BOARD 
OF THE STATE OF MONTANA 

 
In the matter of the amendment of  ) 
ARM 2.43.404, 2.43.418 and   ) 
2.43.506, pertaining to membership )    NOTICE OF AMENDMENT 
options for officials elected to ) 
positions covered by the Public ) 
Employees’ Retirement System and  ) 
the reporting of those officials ) 
by their employers    ) 
 
 TO: All Concerned Persons 
 
 1.  On July 17, 2003, the Public Employees’ Retirement 
Board published MAR Notice No. 2-2-332 regarding amendments to 
ARM 2.43.404, 2.43.418, and 2.43.506, at page 1420 of the 2003 
Montana Administrative Register, Issue Number 13. 
 
 2.  The Board has amended ARM 2.43.404, 2.43.418, and 
2.43.506 exactly as proposed. 
 
 3.  No comments or testimony were received. 
 
 
 
 
     /s/ Terry Teichrow     
     Terry Teichrow, President 
     Public Employees’ Retirement Board 
 
 
     /s/ Kelly Jenkins     
     Kelly Jenkins, General Counsel and 
     Rule Reviewer 
 
 
      
     /s/ Dal Smilie      
     Dal Smilie, Chief Legal Counsel and 
     Rule Reviewer 
 
 
Certified to the Secretary of State September 2, 2003. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

 
In the matter of the adoption  ) NOTICE OF ADOPTION 
of new Rule I and amendment of ) AND AMENDMENT 
ARM 2.43.422, 2.43.423 and   ) 
2.43.428, pertaining to the  ) 
purchase of federal volunteer  )  
service by members of the Public )  
Employees' Retirement System   ) 
Defined Benefit Retirement Plan ) 
 
 TO: All Concerned Persons 
 
 1.  On July 17, 2003, the Public Employees' Retirement 
Board (Board) published MAR Notice No. 2-2-331 at page 1414 of 
the 2003 Montana Administrative Register, Issue Number 13 
regarding proposed new Rule I and proposed amendments to ARM 
2.43.422, 2.43.423 and 2.43.428, pertaining to the purchase of 
federal volunteer service by members of the Public Employees' 
Retirement System Defined Benefit Plan.  Then, on August 14, 
2003, in response to comments received from a Legislative 
Services Division staff attorney regarding the inadequacy of 
the rationale for the proposed new Rule I, the Board published 
MAR Notice No. 2-2-338 at page 1707 of the 2003 Montana 
Administrative Register, Issue Number 15, regarding proposed 
changes to New Rule I. 
 
 2. The Board has adopted new Rule I, ARM 2.43.442, as 
proposed but with the following changes, stricken matter 
interlined, new matter underlined: 
 

2.43.442  ELIGIBLE FEDERAL VOLUNTEER SERVICE  (1) through 
(1)(a) remain as proposed. 

(b)  any documented, successfully completed required term 
of service in the following National and Community Service Act 
(NCSA) programs: 

(i) through (2)(d) remain as proposed. 
 

AUTH:  19-2-403, MCA 
  IMP:  19-3-515, MCA 
 

3. The Board has amended ARM 2.43.422, 2.43.423, and 
2.43.428 exactly as proposed. 
 

4.   The following comments were received and appear with 
the Board's responses: 

 
COMMENT 1:  A Legislative Services staff attorney 

commented that the proposed Rule I does not address United 
States service programs other than the Peace Corps.  The 
Legislative Services staff attorney believes that this 
omission results in a rule that is in direct conflict with the 
statute. 
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 RESPONSE:   The Board acknowledges that the only United 
States service program addressed in Rule I is the Peace Corps.  
This is intentional. The statute implemented by Rule I, 
section 19-3-515, MCA, provides in pertinent part:  "[A] 
member . . . may . . . purchase . . . up to 5 years of the 
member's service as a volunteer in a United States service 
program, such as the peace corps, or successful completion of 
a term of service in a national service position as described 
in the National and Community Service Act of 1990 . . ."  
 
The statute thus provides for the purchase of two distinct 
types of federal volunteer service: (1) service in a "United 
States service program, such as the Peace Corps;" and (2) a 
successfully completed specific term of service described in 
the National and Community Service Act of 1990.  However, the 
statute is silent regarding the criteria used to determine 
exactly what a United States service program is or whether a 
United States service program is similar to the Peace Corps.   
 
Board staff have made numerous contacts and researched federal 
law trying to determine what other types of United States 
service programs exist.  No definition of "United States 
service programs" has been found. No service programs similar 
to the Peace Corps have been identified. 
 
Absent further guidance from the Legislature regarding the 
intent of the phrase "United States service programs, such as 
the peace corps" the Board is in no position to permit the 
purchase of service from any United States service program 
other than the Peace Corps.  Requiring the Board to identify 
"United States service programs" without further criteria 
could be considered an unconstitutional delegation of 
legislative authority.  Were the Board to perform that 
exercise, it would be performing responsibilities that should 
have been exercised by the Legislature. 
 

COMMENT 2: The same staff attorney commented earlier on 
the same issue addressed in Comment #1, the Board's 
requirement that a successful term of service be completed, 
and the adequacy of the Board's reason for Rule I.   

 
RESPONSE: Those comments were addressed in MAR Notice No. 

2-2-338. 
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/s/ Terry Teichrow     
     Terry Teichrow, President 
     Public Employees’ Retirement Board 
 
 
     /s/ Kelly Jenkins     
     Kelly Jenkins, General Counsel and 
     Rule Reviewer 
 
 
     /s/ Dal Smilie      
     Dal Smilie, Chief Legal Counsel and 
     Rule Reviewer 
 
 
Certified to the Secretary of State September 2, 2003. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

 
In the matter of the amendment) NOTICE OF AMENDMENT 
of ARM 4.12.607 and 4.12.608  )  
relating to the reporting of  )  
fertilizer and fee schedules ) 
 
 TO:  All Concerned Persons 
 
 1.  On July 31, 2003, the Department of Agriculture 
published MAR Notice No. 4-14-141 regarding the proposed 
amendment of ARM 4.12.607 and 4.12.608 relating to the 
reporting of fertilizer and fee schedules at page 1576 of the 
2003 Montana Administrative Register, Issue Number 14. 
 
 2.  The department has amended ARM 4.12.607 and 4.12.608 
exactly as proposed. 
 
 3.  No comments or testimony were received. 
 
      DEPARTMENT OF AGRICULTURE 
 

/s/ W. Ralph Peck    
Ralph Peck 
Director 

 
 
 

/s/ Tim Meloy     
Tim Meloy, Attorney 
Rule Reviewer 
 
 
 

 
Certified to the Secretary of State on September 2, 2003. 
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 BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
 OF THE STATE OF MONTANA 
 
In the matter of the adoption ) 
of new rules I and II, the )  
amendment of ARM 12.10.103,  )  
12.10.104, 12.10.105, and ) NOTICE OF ADOPTION, 
12.10.106, and the repeal ) AMENDMENT AND REPEAL 
of ARM 12.10.101 pertaining ) 
to shooting range development ) 
grants     ) 
 

TO: All Concerned Persons 
 

1. On June 26, 2003, the Department of Fish, Wildlife and 
Parks (department) published MAR Notice No. 12-284 regarding the 
proposed adoption of new rules I and II, the amendment of ARM 
12.10.103, 12.10.104, 12.10.105, and 12.10.106, and the repeal 
of ARM 12.10.101 pertaining to shooting range development grants 
at page 1217 of the 2003 Montana Administrative Register, Issue 
Number 12.  

 
2. The department has adopted new rule I (ARM 12.10.110) 

exactly as proposed. 
 
3. The department has adopted new rule II (ARM 12.10.112) 

with the following changes, stricken matter interlined, new 
matter underlined: 

 
NEW RULE II (12.10.112)  GRANT PRIORITY  (1)  As long as 

funds are sufficient to allocate grants to all eligible 
applicants, grants will be allocated on a first come, first 
served basis beginning with July 1 of each biennium. 
 (2)  When the department receives more eligible 
applications for grants than funds are available, the department 
may include, but is not limited to, the following criteria to 
disperse funds and approve grants: 
 (a)  needs of the community determined by distance to 
existing shooting ranges, and/or annual club membership/range 
use; 
 (b)  population of the county compared with numbers of 
shooting ranges allowing public use within the county; 
 (c)  disabled accessibility improved to existing shooting 
range as a result of the project; 
  (d)  types of firearms and archery equipment that can be 
used at the proposed project;  
 (e)  range safety improved as a result of the proposed 
project; and 

(f)  impacts to the human environment. 
 
AUTH: 87-1-279, MCA 
 IMP: 87-1-277, 87-1-278, 87-1-279, MCA 
 
4. The department has amended ARM 12.10.103, 12.10.105 
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and 12.10.106 as proposed. 
 
5. The department has amended ARM 12.10.104 with the 

following changes, stricken matter interlined, new matter 
underlined: 

 
12.10.104  REIMBURSEMENT OF COSTS  (1)  All billing on a 

proposed project must be completed by June 30 of each year the 
end of each biennium.  

(2)  Reimbursement requests will be based upon actual costs 
or in-kind contributions, verified by receipts and documentation 
that the work was completed. 

(3)  With prior approval, the department will consider 
situations where work cannot be completed until funds are 
received.  Which situations constitute a special circumstance or 
hardship, requiring dispersal of grant funds in advance, is at 
the department's discretion. 

 
AUTH: 87-1-279, MCA 
 IMP: 87-1-276, 87-1-277, 87-1-278, 87-1-279, MCA 
 
6. The department has repealed ARM 12.10.101 as proposed. 
 
7. The following comments were received and appear with 

the department's responses: 
 
 COMMENT 1:  One commenter from White Sulphur Springs 
thought that the criteria of new rule II (2)(a) and (b), using 
number of shooters as part of the grant priority, was unfair to 
rural communities.  This individual noted that the closest 
available shooting range to the community is 70 miles away.  He 
believed White Sulphur Springs has a great need for a shooting 
range but that it would have a smaller chance of receiving grant 
money than a city such as Great Falls that has a larger 
population. 
 
 RESPONSE:  Actually White Sulphur Springs would score the 
same as Great Falls on the criteria in new rule II (2)(a) and 
(b).  White Sulphur Springs would receive the maximum 10 points 
on (a) because there is no shooting range within 50 miles.  On 
(b) Great Falls could receive more points because of its larger 
population.  The department amended new rule II (2)(a) in the 
adoption notice to clarify that the department can consider 
distance or annual club membership/range use in distributing 
grant funds. 
 
 COMMENT 2:  One commenter noticed that although the grant 
program is a biennial appropriation, the amended ARM 12.10.104 
stated that projects must be completed by June 30 of each year.  
He stated that the department should allow the grantees to 
utilize the grant funds within a two-year period. 
 
 RESPONSE:  The department agrees and amended the rule to 
that effect. 
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 COMMENT 3:  Three individuals stated that being eligible to 
receive grant money only as a reimbursement after the in-kind 
contribution is complete does not allow their club to fully 
utilize the grant program.   These individuals stated that they 
need the funds to purchase materials necessary to accomplish the 
in-kind work.  
 
 RESPONSE:  The department acknowledges the validity of this 
comment and amended the rule to allow for special circumstances. 
With prior approval, the department will consider situations 
where work cannot be completed until funds are received.  What 
situations constitute a special circumstance or hardship, 
requiring dispersal of grant funds in advance, is at the 
department’s discretion. 
 
 COMMENT 4:  One commenter questioned when someone can 
submit for reimbursement, monthly, quarterly or by project 
completion.  
 
 RESPONSE:  The department can make payments at any time 
during the duration of the project, with the proper 
documentation. 
 
 
 
 
By: /s/ M. Jeff Hagener By: /s/ Martha C. Williams 
 M. Jeff Hagener   Martha C. Williams 

Director    Rule Reviewer 
 
 
 

Certified to the Secretary of State September 2, 2003 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

 
In the matter of the adoption ) NOTICE OF ADOPTION AND 
of New Rule I concerning  ) AMENDMENT 
multi-game video gambling )  
machine approval, New Rule II  ) 
concerning software   ) 
specifications for video multi- ) 
game machines, New Rule III ) 
concerning automated accounting ) 
and reporting system, video  ) 
gambling machine hardware and  ) 
software specifications, New  ) 
Rule IV concerning daily pot ) 
raffles, amendment of ARM ) 
23.16.102, 23.16.103, 23.16.117,) 
23.16.401, 23.16.502, 23.16.508,) 
23.16.1245, 23.16.1716,  ) 
23.16.1802, 23.16.1803,  ) 
23.16.1807, 23.16.1822,  ) 
23.16.1901, 23.16.1906,  ) 
23.16.1907, 23.16.1914,  ) 
23.16.1915, 23.16.1916, and ) 
23.16.2001 concerning ) 
definitions, requirements for  ) 
permitting and fees, software  ) 
specifications for multi-game ) 
video gambling machines and ) 
fingerprinting requirements ) 
 

TO:  All Concerned Persons 
 
 1. On July 31, 2003, the Department of Justice published 
MAR Notice No. 23-16-141 regarding the proposed adoption and 
amendment of the above-stated rules at page 1601 of the 2003 
Montana Administrative Register, Issue Number 14.   
 
 2. The Department of Justice has adopted New Rules I 
(23.16.2101), II (23.16.1909A), III (23.16.1920), and IV 
(23.16.2603); amended 23.16.102, 23.16.103, 23.16.117, 
23.16.401, 23.16.502, 23.16.508, 23.16.1245, 23.16.1716, 
23.16.1802, 23.16.1803, 23.16.1807, 23.16.1822, 23.16.1906, 
23.16.1907, 23.16.1914, 23.16.1915, 23.16.1916, and 23.16.2001 
exactly as proposed.   
  
 3. The department amends the remaining rule with the 
following changes, stricken matter interlined, new matter 
underlined: 
 
 23.16.1901  GENERAL SPECIFICATIONS OF VIDEO GAMBLING 
MACHINES  (1) through (1)(d)(v)(A) remain as proposed. 

(A) (B)  a mechanism that accepts cash in the form of bills 
that do not exceed $20; 
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(vi) through (3) remain as proposed. 
 
 4. A public hearing was held on August 21, 2003.  No 
comments were received from any interested persons and no 
testimony was offered.  The Department has amended ARM 
23.16.1901 because it inadvertently did not incorporate 
earmarking changes which were made in MAR Notice No. 23-16-140. 
 

5. The following written comments were received from Rich 
Miller, Executive Director, Gaming Industry Association of 
Montana, Inc., and appear with the Department of Justice's 
responses. 

 
Comment: Rule 1 Combination of Poker, Keno and Bingo - In a 
letter dated August 28, 2003, the Gaming Industry Association 
raised an objection to Rule I.  Comments indicated the 
association thought language should be added to the rule that 
would release a machine owner from the agreement to connect a 
machine to the automated accounting and reporting system if 48 
months had passed since the owner entered the agreement and the 
department still hadn’t established an available connection 
date. 
 
Response: The statute currently allows a machine owner to 
operate multiple games (keno, poker and/or bingo) in the same 
machine only if the machine is linked to an automated accounting 
and reporting system or committed by agreement to link to the 
system when connection is available.  As published, the rule 
allows a machine owner to terminate an agreement to connect if 
the multiple games software is removed.  The legislature would 
have to amend the statute to allow machines with multiple games 
software, not connected to an automated accounting and reporting 
system, to operate without an agreement. 
 

 
 
By:  /s/ Mike McGrath     

MIKE McGRATH, Attorney General 
Department of Justice 
 
/s/ Ali Bovingdon     
ALI BOVINGDON, Rule Reviewer 
 

Certified to the Secretary of State September 2, 2003. 
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 BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
 STATE OF MONTANA 
 
In the matter of the adoption )  NOTICE OF ADOPTION 
of NEW RULE I, interpreting ) 
legislative changes to statutes ) 
that regulate local building ) 
code enforcement programs ) 
 
 TO:  All Concerned Persons 
 
 1. On July 17, 2003, the Department of Labor and 
Industry published MAR Notice No. 24-301-169 regarding the 
public hearing on the proposed adoption of the above-stated 
rule relating to local building code enforcement programs, at 
page 1449 of the 2003 Montana Administrative Register, issue 
no. 13. 
 
 2. On August 7, 2003, the Department held a public 
hearing on the proposed new rule in Helena.  One member of the 
public attended and made oral comment.  No other comment was 
received by the August 15, 2003, deadline. 
 
 3. The comment received and the Department's response 
are as follows: 
 
 COMMENT:  Neil Poulson, representing the City of Bozeman 
and the Montana Chapter of the International Code Council, 
spoke generally in support of adopting the new rule.  In 
addition, he suggested that the Department adopt the 
International Plumbing Code. 
 
 RESPONSE:  The Department acknowledges Mr. Poulson’s 
support.  The International Plumbing Code is not addressed in 
NEW RULE I.  The Department will keep Mr. Poulson's suggestion 
in mind when plumbing-related matters are proposed for 
amendment at some point in the future. 
 
 4. The department has adopted NEW RULE I, ARM 
24.301.231, exactly as proposed. 
 
 5.  This rule will be effective October 1, 2003. 
 
 
 
/s/ MARK CADWALLADER /s/ WENDY J. KEATING 
Mark Cadwallader Wendy J. Keating, Commissioner 
Alternate Rule Reviewer  DEPARTMENT OF LABOR & INDUSTRY 
 
 
Certified to the Secretary of State September 2, 2003. 
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 BEFORE THE DEPARTMENT OF PUBLIC 
 HEALTH AND HUMAN SERVICES OF THE 
 STATE OF MONTANA 
 
In the matter of the amendment 
of ARM 37.106.704 pertaining 
to critical access hospital 
(CAH) 

 ) 
) 
) 
) 

 NOTICE OF AMENDMENT   

     
TO: All Interested Persons 

 
1. On July 17, 2003, the Department of Public Health and 

Human Services published MAR Notice No. 37-294 regarding the 
public hearing on the proposed amendment of the above-stated 
rule at page 1460 of the 2003 Montana Administrative Register, 
issue number 13. 
 

2. The Department has amended the following rule as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined.  Matter to be deleted is 
interlined. 
 

37.106.704  MINIMUM STANDARDS FOR A CRITICAL ACCESS 
HOSPITAL (CAH)  (1) through (2)(d) remain as proposed. 

(3)  A critical access hospital shall provide emergency 
services meeting the emergency needs of patients in accordance 
with acceptable standards of practice, including the following 
standards: 

(a) through (c) remain as proposed. 
(d)  A practitioner is on duty or on call and physically 

available at the facility within one hour at all times, unless 
the procedures described in (3)(e) or (f) are adopted and 
implemented. 

(e)  If the facility cannot ensure that a practitioner is 
available within one hour after a patient first contacts the 
facility, within that hour, the director of nursing or alternate 
must: 

(i)  evaluate the condition of the patient; 
(ii)  determine whether a practitioner can reach the 

facility before the hour is up; and 
(iii)  if the practitioner will not be available, arrange 

for the transport of the patient to another facility capable of 
providing the appropriate level of care. 

(f) (e)  Facilities with 10 or fewer beds that are located 
in frontier areas having fewer than six persons per square mile 
and who have less than two full-time equivalent one medical 
providers provider regularly available in the area may provide 
emergency services through a registered nurse if they have 
requested and been granted a waiver by the state survey agency 
for medicare and medicaid.  In these instances: 

(i) and (ii) remain as proposed. 
(iii)  a registered nurse meeting the qualifications 

specified in (3)(f) (e)(ii) must be physically present 24 hours 
per day is either on duty or on call and physically available at 
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the facility within 30 minutes at all times; and 
(iv) through (5) remain as proposed. 

 
AUTH:  Sec. 50-5-233, MCA 
IMP:   Sec. 50-5-233, MCA 

 
3. The Department has thoroughly considered all 

commentary received.  The comments received and the Department's 
response to each follow: 
 
COMMENT #1:  Montana statutory and case law does not allow ARM 
37.103.704(1) to be adopted to the extent that it authorizes 
certified registered nurse anesthetists (CRNAs) to furnish 
anesthesia services in hospitals or critical access hospitals 
without the current physician supervision requirement and 
adoption of the proposed rule constitutes an expansion of the 
scope of practice of CNRAs. 
 
RESPONSE:  The Department disagrees with these comments. 
Incorporation by reference of 42 CFR 485, subpart F, as updated 
through March of 2003, into ARM 37.106.704 will not violate 
Montana law, will not authorize CNRAs to administer anesthesia 
without supervision and will not expand the scope of practice of 
CRNAs.   
 
The portion of 42 CFR 485, subpart F, which contains the 
"physician supervision requirement" regarding CRNAs is located 
at 42 CFR 485.639, which provides in relevant part as follows: 
 

(c)  Administration of anesthesia.  The CAH designates 
the person who is allowed to administer anesthesia to CAH 
patients in accordance with its approved policies and 
procedures and with State scope-of-practice laws. 

 
(1)  Anesthesia must be administered by only -- (i) A 

qualified anesthesiologist; (ii) A doctor of medicine or 
osteopathy other than an anesthesiologist; including an 
osteopathic practitioner recognized under section 
1101(a)(7) of the Act; (iii) A doctor of dental surgery or 
dental medicine; (iv) A doctor of podiatric medicine; (v) A 
certified registered nurse anesthetist (CRNA), as defined 
in Sec. 410.69(b) of this chapter; (vi) An 
anesthesiologist's assistant, as defined in Sec. 410.69(b) 
of this chapter; or (vii) A supervised trainee in an 
approved educational program, as described in Secs. 413.85 
or 413.86 of this chapter. 

 
(2)  In those cases in which a CRNA administers the 

anesthesia, the anesthetist must be under the supervision 
of the operating practitioner except as provided in 
paragraph (e) of this section. An anesthesiologist's 
assistant who administers anesthesia must be under the 
supervision of an anesthesiologist.  
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(e)  Standard: State exemption.  (1) A CAH may be 
exempted from the requirement for physician supervision of 
CRNAs as described in paragraph (c)(2) of this section, if 
the State in which the CAH is located submits a letter to 
CMS signed by the Governor, following consultation with the 
State's Boards of Medicine and Nursing, requesting 
exemption from physician supervision for CRNAs.  The letter 
from the Governor must attest that he or she has consulted 
with the State Boards of Medicine and Nursing about issues 
related to access to and the quality of anesthesia services 
in the State and has concluded that it is in the best 
interests of the State's citizens to opt-out of the current 
physician supervision requirement, and that the opt-out is 
consistent with State law.  

 
Thus, because the Governor of Montana has not exercised the opt-
out provision contained in subsection (e), 42 CFR 485.639 
currently requires that Montana CRNAs be supervised by an 
"operating practitioner" when administering anesthesia.  
Furthermore, 42 CFR 485.639 only permits the governor of a state 
to opt-out of the supervision requirement if opting out is 
"consistent with state law". 
 
So, upon adoption of the proposed amendment to ARM 37.106.704, 
CNRAs will not be authorized to administer anesthesia 
unsupervised.  This would require that the Governor exercise the 
opt-out provision of 42 CFR 485.639(e), which the Governor may 
not do unless opting out is consistent with Montana law.  If 
opting out is not consistent with Montana law, the Governor may 
not opt-out, and the proposed amendment will have no effect 
whatsoever upon the administration of anesthesia by CRNAs. 
 
As a result, incorporation by reference of 42 CFR 485, subpart 
F, as updated through March of 2003, into ARM 37.106.704 will 
not authorize CRNAs to furnish anesthesia services in critical 
access hospitals without supervision, nor will it expand the 
scope of practice of CRNAs.  Both are dependent upon matters 
beyond the scope of the proposed amendments, which do nothing 
more than synchronize the requirements of state licensure with 
the requirements of Medicare certification. 
 
COMMENT #2:  The proposed rule change to incorporate 42 CFR 485 
Subpart F as updated through March 1, 2003 will make the 
regulations consistent for CAHs who are regulated under both 
state licensing regulations and federal certification 
requirements.  The current disparity between the two standards 
is confusing to providers.  The proposed rules allow Montana to 
exercise an "opt-out" provision from Medicare requirements for 
physician supervision of certified registered nurse anesthetists 
(CRNAs) in order to receive federal Medicare reimbursement for 
anesthesiology services.  The Board of Medical Examiners and the 
Board of Nursing have been consulted and agree with this 
proposed change.  The proposed change will increase access to 
anesthesiology services in rural areas.  I strongly support 
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these proposed changes. 
 
RESPONSE:  The Department appreciates the support for the 
proposed rule change.  The Governor must write a letter to the 
Centers for Medicare and Medicaid Services (CMS) to request the 
"opt-out" provision for CRNA services.  If the Governor chooses 
to write this letter, it will become effective upon submission 
to CMS. 
 
COMMENT #3:  The issue of the "opt-out" for Montana CRNAs has 
been thoroughly discussed by all involved parties for almost two 
years.  Legislation was attempted during the 2003 session by 
anesthesiologists to mandate supervision of CRNAs.  That 
legislation was unanimously defeated in committee.  Opting out 
of the federal rule requiring physician supervision of CRNAs 
best serves the needs of rural and urban Montana communities. 
Seven other rural states have taken advantage of the opportunity 
provided by the CMS federal rule.  Please move the rule changes 
forward to completion. 
 
RESPONSE:  The Department appreciates the support for the 
proposed rule change.  The Governor must write a letter to the 
Centers for Medicare and Medicaid Services (CMS) to request the 
"opt-out" provision for CRNA services.  If the Governor chooses 
to write this letter, it will become effective upon submission 
to CMS. 
 
COMMENT #4:  In the proposed rule at ARM 37.106.704(2)(a), (b), 
(c) and (d), it appears that a CAH would have to meet all four 
criteria rather than one of the criteria. 
 
RESPONSE:  The Department disagrees.  The four criteria are 
listed correctly with an "or" between (2)(c) and (2)(d).  If all 
four criteria had to be met, the Department would have used 
"and" between (2)(c) and (2)(d).  
 
COMMENT #5:  Renumbered section (2) of ARM 37.106.704 that 
expands the necessary provider definition is fine as proposed. 
 
RESPONSE:  The Department appreciates the support. 
 
COMMENT #6:  A facility should not be expected to receive prior 
authorization even if they have more than three providers.  All 
of my medical staff could become unavailable due to illness, 
weather, funeral leave or other unforeseen circumstances. 
 
RESPONSE:   The Department presumes that the comment refers to 
ARM 37.106.704(3)(f).  This subsection of the rule requires that 
a facility obtain a waiver to provide emergency room coverage by 
a registered nurse (RN).  The waiver process is meant to address 
very limited circumstances where the facility has been unable to 
obtain coverage for their emergency room.  It is not a prior 
authorization process such as the one that was allowed for 
medical assistance facilities several years ago.  The federal 



 

17-9/11/03 Montana Administrative Register 

-1996- 

authorizing language for critical access hospitals does not 
provide for this type of prior authorization process to address 
an unforeseen staffing shortage that arises in the CAH. 
Facilities must have plans in place to address all reasonable 
contingencies and avoid the kinds of shortages that are 
described in the comment. 
 
COMMENT #7:  What is the definition of two FTE providers?  Is an 
FTE a 40-hour equivalent?  Does the FTE have to be hospital 
based or does it mean clinic based or on call or a salaried 
position that is part of the mix? 
 
RESPONSE:  The Department agrees that the proposed language is 
unclear since many medical providers are not employees of the 
critical access hospital (CAH) and full-time equivalent (FTE) is 
a term usually used in conjunction with employment.  The rule 
has been modified to reflect that the critical access hospital 
has only one medical provider regularly available in the area 
where the facility is located to take emergency room call.  The 
substitute language is intended to address communities that have 
a surgeon or specialist that comes to the CAH on a regular but 
sporadic basis and one regular medical provider.  It will also 
address situations where a locum tenem provider is used, since 
this would not be a regular provider.  In both these examples, 
CAHs would be considered to have a single provider for the 
purposes of this rule. 
  
COMMENT #8:  Change ARM 37.106.704(2)(f) to "two or less medical 
providers" rather than the current language of less than two 
full-time equivalent medical providers.  This would allow more 
CAHs to qualify. 
 
RESPONSE:  The Department disagrees with the suggested change to 
the rule.  Coverage should normally be able to be arranged when 
two medical providers are available to provide care.  There is 
no doubt that emergency room coverage by a doctor, physician 
assistant-certified, or advanced practice registered nurse is 
more comprehensive and serves the public better than an 
assessment by a RN and subsequent remotely directed treatment. 
The Department does not believe that the public would be well 
served by the proposed change. 
 
COMMENT #9:  Changes proposed in ARM 37.106.704(3)(d) and (e) 
are unnecessary since these rules reflect the old Medical 
Assistance Facility emergency coverage concept which is no 
longer necessary with the addition of the Alternative ER 
Coverage model for CAHs. 
 
RESPONSE:  The Department concurs that the proposed language in 
(3)(e) is unnecessary and has removed it.  The language at 
(3)(d) is needed in conjunction with the language describing 
when registered nurses may provide emergency room coverage.  The 
proposed subsection (3)(f) will be renumbered (3)(e) in the 
final rule.  
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COMMENT #10:  ARM 37.106.704(3)(f)(i) through (iv) should be 
removed from the final rule and be maintained by the Department 
as a procedure rather than being incorporated into the 
Administrative Rules of Montana.  This will provide greater 
flexibility for both affected CAHs and the Department during the 
initial implementation stage of this new option. 
 
RESPONSE:  The Department disagrees.  These subsections have 
generated multiple comments and multiple suggestions about how 
it might best be handled.  There is no doubt that emergency room 
assessment and treatment by a doctor, physician assistant-
certified or advanced practice registered nurse is more 
comprehensive and serves the public better than assessment and 
treatment by a RN.  These subsections outline when that RN may 
provide emergency coverage.  The Department does not believe 
that the public would be well served by the suggested change.  
 
COMMENT #11:  If the Department believes they must include 
criteria for the new CAH Alternative ER Coverage model in the 
Administrative Rules, all of the criteria from the April 21, 
2003 guidelines should be included and they should be the only 
criteria included.  These criteria were developed through 
lengthy discussions between MHA, affected CAHs and the 
Department.  They were presented by the Governor's office to the 
Boards of Nursing and Medical Examiners for comment and received 
no objections. 
 
RESPONSE:  The Department disagrees that it is necessary to 
include all of the proposed criteria in the draft 2003 
certification waiver guidelines in the proposed licensure rule. 
The Department has proposed what it believes to be a 
comprehensive rule.  In addition to providing the proposed 
criteria, the proposed rules were sent to the Boards of Nursing 
and Medical Examiners for comment.  Neither boards commented on 
nor objected to the proposed rules.  It should also be pointed 
out that MHA and affected CAHs are being given an opportunity to 
comment on the proposed rule through this rule hearing process. 
 
COMMENT #12:  ARM 37.106.704(3)(f)(iii) requiring a registered 
nurse to be "physically present 24 hours per day" whenever an 
approved Critical Access Hospital is using the Alternative ER 
Model should be stricken from the final rule.  The Department 
developed these criteria without input from affected parties.  
It was not included in the draft criteria.  It is unrealistic, 
unworkable and fails to consider the nurse staffing challenges 
of small frontier CAHs that have very low emergency room volumes 
(less than 20 visits per month) and even lower inpatient 
admissions (approximately two per month). 
 
RESPONSE:  The public is being provided an opportunity to 
comment on the proposed rule in accordance with state law 
through this rule hearing process.  The Department has 
concluded, based on this comment and subsequent input the 
Department solicited from several CAH providers, that on site 
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coverage by a registered nurse (RN) covering the emergency room 
is not feasible.  The final rule will reflect that the RN can be 
"on call" as long as the RN is available on site within 30 
minutes.  The maximum wait time of 30 minutes was decided upon 
because it assures a timely assessment for the patient, while 
recognizing the current nursing shortage in rural Montana that 
is resulting in many facilities having great difficulty in 
maintaining staffing levels.  The requirement for 24-hour 
staffing would likely result in very small CAHs having to 
discontinue service altogether.  This compromise was reached in 
the interest of maintaining services in the frontier regions of 
Montana. 
 
COMMENT #13:  ARM 37.106.704(3)(f)(iii) requiring a registered 
nurse to be "physically present 24 hours per day" whenever an 
approved Critical Access Hospital is using the Alternative ER 
Model should be stricken from the final rule.  The federal 
regulations do not require or imply that the registered nurse be 
"physically present 24 hours per day."  The proposed rule 
ignores the federal conditions of participation found at 42 CFR 
485.631(a)(5) which require a CAH to have a registered nurse, 
clinical nurse specialist or licensed practical nurse on duty 
only when the CAH has one or more inpatients.  The proposed rule 
conflicts with the intent of federal regulations that allow 
states to establish an Alternative ER Coverage model.  42 CFR 
485.618 allows CAHs to have a registered nurse on call and 
immediately available by telephone or radio contact and 
available on site within 60 minutes.  The proposal also 
conflicts with Federal Law (C201) as stated in State Operations 
Manual Provider Certification transmittal #9, dated May 1999 in 
item X:  CAH anti-dumping requirements B.  A CAH is not required 
to have emergency staff on site 24 hours a day when it has no 
inpatients.  Staff, including nursing, must be available within 
30 minutes. 
 
RESPONSE:  The Department disagrees with the contention that 
state law cannot be more restrictive than federal guidelines.  
The State of Montana is given the authority to determine 
licensure standards.  This includes the emergency response time 
that Montana will allow as long as these times are equal to or 
less than the time frames contained in the federal regulations. 
The state is also given the latitude to adopt or not adopt RN 
alternative coverage in the emergency room.  In deciding an 
adequate response time, the state must take into consideration 
the safety of the patient who arrives at the emergency room 
needing assessment and treatment.  A wait of 60 minutes to be 
assessed by a registered nurse who must consult another 
practitioner before treatment begins does not seem to be in the 
best interest of the public.  The final rule will reflect a 
maximum wait time of 30 minutes.  Please see the response to 
Comment #12 for further explanation. 
 
COMMENT #14:  The proposed rule requiring a registered nurse to 
be physically in the CAH is not feasible.  The rule should state 



 

Montana Administrative Register 17-9/11/03 

-1999- 

that registered nurse is on call and can respond to the 
emergency in a timely fashion. 
 
RESPONSE:  The Department concurs and has amended the proposed 
rule.  Please see the response to Comment #12 for further 
explanation. 
 
COMMENT #15:  The suggested changes to ARM 37.106.704(3) are a 
reasonable solution to a difficult situation with necessary 
safeguards in place.  In a critical situation, the reality is 
that the proposed mode of managing the problem may be the only 
acceptable response. 
 
RESPONSE:  The Department has amended the rule based on other 
comments on this section.  Please see the response to Comment 
#12 for further explanation. 
 
COMMENT #16:  Subsection (3)(f)(iii) would require me to work my 
RNs day and night without allowing them any days off until the 
provider returns or hire traveling RNs.  Traveling RNs would not 
provide the skills necessary, the cost would not be feasible, 
and we would not have the ability to provide documentation 
regarding their ER capabilities.  We currently have a LPN on 
site and a RN on call 24/7 within 20 minutes of the facility. 
The rule needs to be changed to include the LPN as an acceptable 
screening alternative or ease the on site requirement for the 
RN. 
 
RESPONSE:  The Department concurs that 24 hour on site coverage 
by a RN is not feasible and has amended the proposed rule.  
Please see the response to Comment #12 for further explanation. 
 The Department considered and rejected the recommendation to 
allow the LPN to provide the ER assessment.  A CAH who used a 
LPN for emergency room coverage, would not be eligible for 
Medicare certification or subsequent reimbursement. 
 
COMMENT #17:  Section (3)(f)(iii) would eliminate one burden 
while adding another one.  Rather than 24 hour on site coverage, 
it would be feasible to have a RN on call who would be able to 
be on site within 20 minutes at any time, under any climatic 
conditions. 
 
RESPONSE:  The Department concurs and has amended the proposed 
rule.  Please see the response to Comment #12 for further 
explanation. 
 
COMMENT #18:  The proposed rule will provide flexibility to best 
meet the healthcare needs of Montana by allowing an alternative 
model in the emergency room for critical access hospitals.  We 
support the requirement that registered nurses providing 
emergency services coverage must have documented education and 
competency in emergency care and be physically present 24 hours 
a day to provide safe, quality care for rural citizens. 
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RESPONSE:  The Department appreciates the support for the 
proposed education and competency requirements.  The Department 
has amended the requirement for 24 hour on site coverage based 
on other comments received.  Please see the response to Comment 
#12 for further explanation. 
 
COMMENT #19:  Any telecommunication advice given by a non-staff 
member of the CAH should be cleared prior to use by the medical 
staff.  In the case of Nurse Practitioners (NP) providing 
telecommunication coverage, the NP should be affiliated and 
supervised by a physician to be certain that medical standard 
for the facility is upheld. 
 
RESPONSE:  The Department believes the intent of the rule change 
has been misunderstood.  The reason that an advanced practice 
registered nurse would be used as a consultant to the registered 
nurse is because the CAH medical staff is not available. 
 
COMMENT #20:  The Department should not require the physician 
assistant certified (PA-C) to have his supervising physician 
sign the agreement with the facility.  My PA-C contracts with 
the CAH and is not an employee of the facility.  The supervising 
physician has no contractual arrangement with the CAH and an 
agreement of this type may be construed as obligating the 
supervising physician to be on call.  The regulation of the PA-C 
is in the domain of the State Board of Medical Examiners and not 
the Department of Health. 
 
RESPONSE:  This comment refers to a requirement in the draft 
certification waiver criteria.  It is beyond the scope of this 
rule process but the Department will consider the comment as it 
finalizes its Alternative Emergency Care Coverage Model 
criteria. 
 
 
 
  Dawn Sliva          /s/ Gail Gray  
Rule Reviewer     Director, Public Health and 
       Human Services 
 
Certified to the Secretary of State September 2, 2003. 
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 NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

 Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim 

committees and the Environmental Quality Council (EQC).  These 

interim committees and the EQC have administrative rule review, 

program evaluation, and monitoring functions for the following 

executive branch agencies and the entities attached to agencies 

for administrative purposes. 

Economic Affairs Interim Committee: 

< Department of Agriculture; 

< Department of Commerce; 

< Department of Labor and Industry; 

< Department of Livestock; 

< Office of the State Auditor and Insurance Commissioner; 

and 

< Office of Economic Development. 

Education and Local Government Interim Committee: 

< State Board of Education; 

< Board of Public Education; 

< Board of Regents of Higher Education; and 

< Office of Public Instruction. 

Children, Families, Health, and Human Services Interim 

Committee: 

< Department of Public Health and Human Services. 

Law and Justice Interim Committee: 

 < Department of Corrections; and 

< Department of Justice. 
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Energy and Telecommunications Interim Committee: 

< Department of Public Service Regulation. 

Revenue and Transportation Interim Committee: 

< Department of Revenue; and  

< Department of Transportation. 

State Administration, and Veterans' Affairs Interim 

Committee: 

< Department of Administration; 

< Department of Military Affairs; and 

< Office of the Secretary of State. 

Environmental Quality Council: 

< Department of Environmental Quality; 

< Department of Fish, Wildlife, and Parks; and 

< Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to 

make recommendations to an agency regarding the adoption, 

amendment, or repeal of a rule or to request that the agency 

prepare a statement of the estimated economic impact of a 

proposal.  They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt, 

amend, or repeal a rule. 

The interim committees and the EQC welcome comments and 

invite members of the public to appear before them or to send 

written statements in order to bring to their attention any 

difficulties with the existing or proposed rules.  The mailing 

address is PO Box 201706, Helena, MT 59620-1706. 
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 HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
 AND THE MONTANA ADMINISTRATIVE REGISTER 
 
 
Definitions: Administrative Rules of Montana (ARM) is a 

looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

 
Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

 
 
 
Use of the Administrative Rules of Montana (ARM): 
 
Known 1.  Consult ARM topical index. 
Subject  Update the rule by checking the accumulative 

table and the table of contents in the last 
Montana Administrative Register issued. 

 
Statute 2. Go to cross reference table at end of each 
Number and   title which lists MCA section numbers and 
Department  corresponding ARM rule numbers. 
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 ACCUMULATIVE TABLE 
 
The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies that have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM.  The ARM is updated through June 30, 2003. 
This table includes those rules adopted during the period July 
1, 2003 through September 30, 2003 and any proposed rule action 
that was pending during the past six-month period.  (A notice of 
adoption must be published within six months of the published 
notice of the proposed rule.)  This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR). 
 
To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 2003, this 
table and the table of contents of this issue of the MAR. 
 
This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 2002 and 2003 Montana Administrative Registers. 
 
To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. 
 
ADMINISTRATION, Department of, Title 2 
 
I-VII State of Montana Voluntary Employees' Beneficiary 

Association Health Benefit Plan, p. 1703 
2.4.406 Roster of Independent Auditors Authorized to Conduct 

Audits of Local Government Entities, p. 1572 
2.12.101 and other rules - Implementation of the Montana 

Information Technology Act, p. 1821 
2.21.3603 and other rules - Veterans' Employment Preference 

Policy, p. 1699 
2.21.3704 and other rules - Recruitment and Selection - 

Reduction in Work Force, p. 859, 1531 
2.59.307 and other rule - Examination Fees for Consumer Loan 

Businesses - Dollar Amounts to Which Consumer Loan 
Rates are to be Applied, p. 1147, 1802 

 
(Public Employees' Retirement Board) 
2.43.201 and other rules - Procedural Rules - Appeal of 

Administrative Decisions - Contested Case Procedures 
for the Public Employees' Retirement Board, p. 266, 
972 

2.43.404 and other rules - Membership Options for Officials 
Elected to Positions Covered by the Public 
Employees' Retirement System and the Reporting of 
Those Officials by Their Employers, p. 1420 
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2.43.404 Changing the Required Time for Agencies to Submit 
Their Payroll Contribution Reports to the Public 
Employees' Retirement Board, p. 611, 1186 

2.43.422 and other rules - Purchase of Federal Volunteer 
Service by Members of the Public Employees' 
Retirement System Defined Benefit Retirement Plan, 
p. 1414, 1707 

2.43.441 and other rules - Public Employees' Retirement 
System Defined Contribution Retirement Plan 
Administered by the Public Employees' Retirement 
Board, p. 1143, 1800 

2.43.801 and other rules - Volunteer Firefighters' 
Compensation Act - Reports Required to be Submitted 
by Fire Companies to the Public Employees' 
Retirement Board, p. 615, 1188 

2.43.1104 and other rule - Municipal Police Officers' 
Retirement System Deferred Retirement Option Plan 
Administered by the Public Employees' Retirement 
Board, p. 1139, 1801 

 
(Teachers' Retirement System) 
2.44.301A and other rules - Teachers' Retirement System, 

p. 1401 
 
AGRICULTURE, Department of, Title 4 
 
I Marketing and Business Development, p. 3445, 216 
4.3.604 Rural Assistance Loan Program Limitations, p. 3448, 

215 
4.4.303 Insured Crops, p. 1710 
4.5.202 and other rules - Designation of Noxious Weeds, 

p. 867, 1272 
4.9.401 Wheat and Barley Assessment and Refunds, p. 871, 

1273 
4.12.607 and other rule - Reporting of Fertilizer and Fee 

Schedules, p. 1576 
 
STATE AUDITOR, Title 6 
 
I & II Prohibition of Discretionary Clauses in Insurance 

Policy Forms, p. 504, 1150 
6.6.2203 Rebates and Inducements, p. 1435 
6.10.126 Unethical Practices by Broker-Dealers and Salesman 

Defined, p. 273, 1078 
6.10.140 and other rules - Minimum Financial Requirements for 

Investment Advisers - Bonding Requirements for 
Certain Investment Advisers - Custody of Client 
Funds or Securities by Investment Advisers - Custody 
of Notice Filings for Offerings of Federal Covered 
Securities, p. 1427 
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COMMERCE, Department of, Title 8 
 
(Community Development Division) 
I Submission and Review of Applications to the 

Treasure State Endowment Program (TSEP), p. 1713 
I Administration of Projects Funded by the Treasure 

State Endowment Program (TSEP), p. 1581 
I Administration of the 2003-2004 Federal Community 

Development Block Grant Program, p. 3451, 975 
8.94.3718 Administration of the 2002-2003 Federal Community 

Development Block Grant Program, p. 3454, 974 
 
(Business Resources Division) 
I-VI Certified Regional Development Corporation Program 

(CRDC), p. 1829 
 
(Montana Promotion Division) 
8.119.101 Tourism Advisory Council, p. 619 
 
EDUCATION, Title 10 
 
(Office of Public Instruction) 
10.13.307 and other rule - Traffic Education, p. 1152, 1627 
10.20.106 Students Placed in Education Programs, p. 3457, 395 
 
(Board of Public Education) 
10.55.602 Definition of Combined School District, p. 1715 
10.55.1003 and other rules - Accreditation and Educator 

Licensure - Substitute Teachers, p. 76, 554 
10.57.218 Renewal Unit Verification, p. 508, 977 
10.57.410 and other rules - Educator Licensure, p. 510, 978 
10.57.420 Reinstatement and Renewal of Class 4 Career and 

Vocational/Technical Educator Licenses, p. 1717 
 
FISH, WILDLIFE, AND PARKS, Department of, Title 12 
 
12.10.103 and other rules - Shooting Range Development Grants, 

p. 1217 
 
(Fish, Wildlife, and Parks Commission) 
I Emergency Adoption - Closing Placid Lake, p. 1874, 

1877 
I Emergency Adoption - Closing Nevada Lake, p. 1878, 

1881 
I Emergency Adoption - Painted Rocks Reservoir 

Closure, p. 1189, 1534 
I Variable Priced Outfitter Sponsored B-10 and B-11 

Licenses, p. 686, 1628 
I Authorizing the Director to Extend Deadlines for 

Purchasing or Applying for a License or Permit, 
p. 3198, 303 

I-V Regulating and Distributing Recreational Use on the 
Beaverhead and Big Hole Rivers, p. 3462, 83, 759 

12.3.140 and other rules - Bonus Point Program, p. 3201, 298 
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-2007- 

12.9.203 Abandonment of the Green Meadow Game Preserve, 
p. 1224 

12.11.501 and other rules - Recreational Water Use, p. 1583 
12.11.501 and other rules - Closing Cochrane, Morony, and Ryan 

Reservoirs to All Boating, Sailing, Floating, 
Swimming, Personal Watercraft Use, and Waterfowl 
Hunting - List of Water Bodies to Include Cochrane, 
Morony, and Ryan Reservoirs, p. 276, 773 

 
(Department of Fish, Wildlife, and Parks and the Fish, Wildlife, 
and Parks Commission) 
I Cooperative Agreements with Landowners to Allow 

Fishing Access on Private Property, p. 3459, 304 
12.9.211 Teton-Spring Creek Bird Preserve, p. 1592 
 
ENVIRONMENTAL QUALITY, Department of, Title 17 
 
I-XI Alternative Energy - Alternative Energy Revolving 

Fund Loan Program, p. 3498, 233 
17.36.101 and other rules - Subdivisions - Definitions - Storm 

Drainage - Sewage Systems - Water Supply Systems - 
Non-public Water Supply Systems - Alternate Water 
Supply Systems - Lot Sizes - Adoption by Reference 
of DEQ-4, p. 2785, 221 

17.36.340 Subdivisions - Minimum Lot Size Requirements for 
Subdivisions, p. 1257, 1804 

17.40.301 and other rules - Water Pollution Control State 
Revolving Fund - Purpose - Definitions - Eligible 
Activities - Types of Financial Assistance - 
Criteria for Financial Assistance to Municipalities 
- Criteria for Loans to Private Persons - 
Application Procedures - Project Priority List - 
Intended Use Plan--Ranking for Funding Purposes - 
Public Participation, p. 3125, 232 

17.56.101 and other rules - Underground Storage Tanks - 
Petroleum Storage Tank Release Compensation, p. 513, 
1079 

17.74.401 and other rules - Asbestos - Fees for Asbestos 
Project Permits - Accreditation and Renewal of 
Accreditation in an Asbestos-Related Occupation - 
Approval of Training Courses Offered for 
Accreditation - Audits of Training Courses and 
Refresher Courses - Penalties, p. 1595 

 
(Board of Environmental Review) 
I-X Water Quality - Storm Water Discharges, p. 2717, 219 
17.8.101 and other rules - Air Quality - Definitions - 

Incorporation by Reference of Current Federal 
Regulations and Other Materials into Air Quality 
Rules, p. 3468, 645 

17.8.501 and other rules - Air Quality - Definitions - Permit 
Application Fees - Operation Fees - Application/ 
Operation Fee Assessment Appeal Procedures - Open 
Burning Fees, p. 1242 
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-2008- 

17.8.749 and other rules - Air Quality - Conditions for 
Issuance or Denial of Permits - Review of Permit 
Applications - Revocation of Permits - 
Administrative Amendment to Permits, p. 1252 

17.30.502 and other rules - Water Quality - Definitions - 
Incorporation by Reference - Criteria for 
Determining Nonsignificant Changes in Water Quality, 
Standards for Ground Water - Sample Collection, 
Preservation and Analysis Methods, p. 2713, 217 

17.30.602 and other rules - Water Quality - Standards for 
Electrical Conductivity and Sodium Adsorption Ratio 
- Classifications for Constructed Coal Bed Methane 
Water Holding Ponds - Definitions for Water Quality 
Standards - Informational Requirements for 
Nondegradation Significance/Authorization Review - 
Nonsignificance Criteria, p. 2269, 3489, 779, 1274 

17.30.716 Water Quality - Categories of Activities that Cause 
Non-significant Changes in Water Quality, p. 1233 

17.30.1301 and other rules - Water Quality - Montana Pollutant 
Discharge Elimination System Permits, p. 2749, 220, 
648 

17.36.901 and other rules - Water Quality - Subsurface 
Wastewater Treatment Systems, p. 2761, 222 

17.38.101 and other rules - Public Water Supply and Wastewater 
System Requirements - Ground Water Under the Direct 
Influence of Surface Water Determinations, p. 622, 
1279, 1630 

17.38.101 and other rule - Public Water Supply - Public Water 
and Sewage System Requirements, p. 2780, 230 

17.38.602 and other rule - Public Water and Sewage System 
Requirements - Definitions - Enforcement Procedures, 
p. 1227 

17.50.401 and other rules - Solid Waste Fees, p. 1720 
 
(Petroleum Tank Release Compensation Board) 
17.58.311 and other rule - Reimbursable Expenses from the 

Petroleum Tank Release Compensation Fund, p. 3204, 
11, 557 

 
CORRECTIONS, Department of, Title 20 
 
I-V Collection of Restitution from Felony Offenders, 

p. 1737 
 
JUSTICE, Department of, Title 23 
 
23.16.102 and other rules - Multi-Game Video Gambling Machine 

Approval - Software Specifications for Video Multi-
Game Machines - Automated Accounting and Reporting 
System - Video Gambling Machine Hardware and 
Software Specifications - Daily Pot Raffles - 
Definitions - Requirements for Permitting and Fees - 
Software Specifications for Multi-Game Video 
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Gambling Machines - Fingerprinting Requirements, 
p. 1601 

23.16.120 and other rules - Determination of Annual Permit 
Surcharge - Change in Designation of Number of 
Machines for Annual Permit Surcharge - 
Implementation of the Video Gambling Machine Permit 
Fee Surcharge - Regulation of Gambling, p. 874, 1282 

 
LABOR AND INDUSTRY, Department of, Title 24 
 
Boards under the Business Standards Division are listed in 
alphabetical order following the department rules. 
 
I Interpreting Legislative Changes to Statutes that 

Regulate Local Building Code Enforcement Programs, 
p. 1449 

8.11.101 and other rule - Fees and Renewals for Licensed 
Addiction Counselors, p. 281, 802 

24.17.127 Adoption of Standard Prevailing Wage Rates - 
Building Construction Services, p. 1155, 1631 

24.29.1526 Disallowed Medical Procedures for Workers' 
Compensation Purposes, p. 1617 

24.29.2831 Collection of Payments and Penalties from Uninsured 
Employers, p. 1838 

24.29.4301 and other rules - Reporting of Workers' Compensation 
Data, p. 1768 

24.30.102 and other rule - Recording and Reporting 
Occupational Injuries and Illness, p. 1445, 1884 

24.301.201 and other rules - Building Codes, p. 1783 
 
(Office of the Workers' Compensation Judge) 
24.5.301 and other rules - Procedural Rules of the Court, 

p. 170, 650 
 
(Board of Alternative Health Care) 
24.111.502 and other rules - Licensing by Examination - Direct-

Entry Midwife Apprenticeship Requirements - Vaginal 
Birth After Cesarean (VBAC) Deliveries - 
Naturopathic Physician Continuing Education 
Requirements - Midwives Continuing Education 
Requirements - Scope of Practice for Naturopaths, 
p. 1620 

 
(Board of Barbers) 
I Rules Applicable to Barbers, Cosmetologists, 

Electrologists, Manicurists and Estheticians, 
p. 1776 

 
(Board of Barbers and Cosmetologists) 
I Rules Applicable to Barbers, Cosmetologists, 

Electrologists, Manicurists and Estheticians, 
p. 1776 
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-2010- 

(Board of Chiropractors) 
8.12.607 and other rules - Unprofessional Conduct - Fee 

Schedule - Advertising - Purpose of the Board, 
p. 1021 

 
(Board of Clinical Laboratory Science Practitioners) 
24.129.401 Fees, p. 360, 1195 
 
(Board of Cosmetologists) 
I Rules Applicable to Barbers, Cosmetologists, 

Electrologists, Manicurists and Estheticians, 
p. 1776 

 
(Board of Dentistry) 
8.16.401 and other rules - Dentistry - Dental Hygiene - 

Denturitry, p. 1742 
 
(Board of Hearing Aid Dispensers) 
24.150.401 Fees, p. 3511, 309 
24.150.501 and other rules - Examination - Continuing Education 

- Unprofessional Conduct, p. 1779 
 
(Board of Medical Examiners) 
24.156.606 Examination, p. 1158, 1636 
24.156.625 and other rules - Unprofessional Conduct - Emergency 

Medical Technician Licensure, p. 1841 
 
(Board of Nursing) 
8.32.302 and other rule - Re-certification of Nurse Midwives 

- Authorized Signatures on Nurses' Licenses, p. 1835 
8.32.416 and other rules - Nursing - Licensure - Fees - 

Prescriptive Authority - Psychiatric-Mental Health 
Practitioner Practice, p. 1439 

8.32.801 and other rules - Nursing Education Programs - 
Approval Requirements, p. 3207, 1080, 1192 

 
(Board of Nursing Home Administrators) 
8.34.418 Fees, p. 2817, 306 
 
(Board of Optometry) 
8.36.409 Fee Schedule, p. 88, 558 
 
(Board of Outfitters) 
8.39.804 and other rule - Net Client Hunter Use, p. 356, 1193 
 
(Board of Physical Therapy Examiners) 
8.42.404 and other rules - Temporary, Out-of-State and 

Renewal Licenses - Foreign-trained Applicants - 
Continuing Education, p. 1027 

 
(Board of Psychologists) 
8.52.604 and other rules - Psychology Matters - Application 

Procedures - Fee Schedule - Definition of One Year's 
Residency, p. 3507, 307 
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-2011- 

(Board of Radiologic Technologists) 
8.56.409 and other rules - Fee Schedule - Temporary Permits - 

Permits - Practice Limitations - Course Requirements 
for Limited Permit Applicants - Permit Examinations 
- Permit Fees - Fee Abatements, p. 1033, 1882 

 
(Board of Real Estate Appraisers) 
24.207.402 Adoption of USPAP by Reference, p. 91, 651 
24.207.502 and other rules - Real Estate Appraisers, p. 2827, 

110, 235 
 
(Board of Respiratory Care Practitioners) 
8.59.101 and other rules - Transferred from the Department of 

Commerce, p. 1286 
 
(Board of Social Work Examiners and Professional Counselors) 
I Ethics Code, p. 1613 
8.61.404 and other rule - Fee Schedules, p. 1, 559 
 
(Board of Speech-Language Pathologists and Audiologists) 
I Ethics Code, p. 1617 
 
(Board of Veterinary Medicine) 
8.64.501 and other rule - Application Requirements - 

Continuing Education, p. 166, 1288 
 
LIVESTOCK, Department of, Title 32 
 
32.2.401 and other rules - Fees Charged by the Department for 

Various Licenses, Permits and Services Performed by 
the Department, p. 879, 1289 

 
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 
 
36.12.102 and other rules - Water Rights Forms and Fees, 

p. 1041, 1535 
 
(Board of Land Commissioners) 
I-L State Forest Land Management, p. 2540, 397 
 
(Board of Land Commissioners and the Department of Natural 
Resources and Conservation) 
I-VI Obtaining a Conservation License in Lieu of Timber 

Sale, p. 1453 
 
PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 
 
I-XXI Child and Adult Care Food Program, p. 3524, 981 
I-XXVII and other rules - Bed and Breakfast Establishments, 

p. 897, 1338 
I-XXXIX and other rules - Intermediate Care Facilities for 

the Developmentally Disabled (ICF/DD), p. 935, 1322 
37.14.1002 and other rule - Radiation General Safety 

Provisions, p. 1863 
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37.14.1002 and other rule - Radiation General Safety 
Provisions, p. 710, 1291 

37.27.102 and other rules - Chemical Dependency and Abuse 
Treatment Services, p. 200, 803 

37.37.108 and other rules - Staffing of Therapeutic Youth 
Group Homes, p. 374, 979 

37.40.302 and other rules - Medicaid Nursing Facility 
Reimbursement, p. 739, 1294 

37.49.101 and other rules - Foster Care Services, p. 725, 1196 
37.50.320 Foster Care Facility Contracts, p. 4, 486 
37.57.102 and other rules - Children with Special Health Care 

Needs, p. 180, 1637 
37.57.301 and other rules - Newborn Infant Screening, p. 890, 

1298, 1537 
37.62.1909 Child Support Guidelines Regarding Reasonable Cost 

of Health Insurance, p. 1797 
37.78.102 and other rules - Temporary Assistance for Needy 

Families (TANF) - Medicaid, p. 692, 1301 
37.78.420 Temporary Assistance for Needy Families (TANF) - 

Assistance Standards - Tables - Methods of Computing 
Amount of Monthly Benefit Payment, p. 1048, 1645 

37.80.101 and other rules - Child Care and Development Fund, 
p. 748, 1306 

37.82.101 and other rules - Emergency Adoption and Repeal - 
Medicaid Eligibility, p. 236 

37.82.101 and other rules - Medicaid Eligibility, p. 175, 652 
37.85.207 and other rules - Medicaid Reimbursement - 

Reductions in Medicaid Rate Reimbursement and 
Services, p. 363, 999 

37.85.207 and other rules - Reductions in Medicaid Rate 
Reimbursement and Services, p. 241 

37.85.212 Resource Based Relative Value Scale (RBRVS) Fees, 
p. 721, 1311 

37.85.406 and other rules - Medicaid Hospital Reimbursement, 
p. 1054, 1652 

37.86.805 and other rules - Hearing Aid Services - 
Reimbursement for Source Based Relative Value for 
Dentists - Home Infusion Therapy Services - 
Prosthetic Devices - Durable Medical Equipment (DME) 
and Medical Supplies - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - 
Transportation and Per Diem - Specialized 
Nonemergency Medical Transportation, p. 715, 1314 

37.86.1101 Outpatient Drugs, p. 284 
37.86.2201 and other rules - Early and Periodic Screening, 

Diagnostic and Treatment Services (EPSDT), p. 638, 
1316 

37.86.2221 and other rules - Medicaid Mental Health Services - 
Mental Health Services Plan, p. 540, 1087 

37.86.2401 and other rules - Medicaid Ambulance and 
Transportation Services Reimbursement, p. 289, 1200 

37.86.3502 and other rules - Mental Health Services Plan 
Covered Services, p. 3545, 563, 653 
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37.86.5104 and other rule - PASSPORT Enrollment and Services, 
p. 689, 1203 

37.106.302 and other rule - Minimum Standards for a Hospital, 
General Requirements, p. 962, 1321 

37.106.704 Critical Access Hospital (CAH), p. 1460 
37.108.301 and other rules - Quality Assurance Independent 

Review of Health Care Decisions - Components of 
Quality Assessment Activities, p. 1161, 1662 

 
PUBLIC SERVICE REGULATION, Department of, Title 38 
 
I-XVI Default Electricity Supply Procurement Guidelines, 

p. 3267, 654 
38.5.2202 and other rule - Pipeline Safety, p. 2980, 564 
38.5.3801 and other rules - Slamming - Cramming - Interim 

Universal Access, p. 1261 
 
REVENUE, Department of, Title 42 
 
I Administrative Fee to Repay the Bond Debt for the 

New Computer System, p. 1513, 1885 
I Access to Property for the Purpose of Appraising the 

Property for Tax Purposes, p. 392, 1004 
I Issuance of Final Agency Decisions, p. 94, 487 
I-IV and other rules - Fees for Nursing Facilities, 

p. 969, 1354 
I-IV Appraiser Certification Requirements, p. 382, 804 
42.12.101 and other rules - Processing Fees and Fingerprinting 

Requirements for Liquor License Applications, 
p. 1870 

42.14.101 and other rules - Lodging Facility Use Taxes, 
p. 3551, 311 

42.14.103 Diplomatic Exemption Regarding the Lodging 
Facilities Use Tax, p. 295, 671 

42.19.501 and other rules - Property Taxes, p. 1516, 1886 
42.20.302 and other rules - Agricultural and Forest Land 

Properties, p. 1464, 1888 
42.20.501 and other rule - New Construction for Class Four 

Commercial and Residential Property, p. 3381, 315 
42.22.101 and other rule - Taxation of Railroad Car Companies, 

p. 100, 565 
42.25.1813 Quarterly Reporting and Distribution of Oil and Gas 

Production Taxes, p. 97, 489 
42.29.101 and other rules - Miscellaneous Fees Collected by 

the Department, p. 965, 1352 
42.31.131 and other rules - Cigarette and Tobacco Taxes, 

p. 1527, 1890 
42.31.702 Reporting Requirements for Montana Tobacco 

Wholesalers and Retailers, p. 1168, 1665 
 
SECRETARY OF STATE, Title 44 
 
I Requirements for Filing Trademark Applications, 

Renewals, and Assignments, p. 1183, 1892 
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-2014- 

44.5.114 and other rules - Corporations - Profit and 
Nonprofit Fees - Limited Liability Partnership Fees 
- Assumed Business Name Fees - Miscellaneous Fees 
Regarding the Reduction or Elimination of Business 
Document Filing Fees, p. 1179 

44.6.101 and other rules - Uniform Commercial Code Filing 
Fees - UCC Refiling Fees - Agriculture Filing Fees - 
Federal Tax Lien Fees - UCC Filing Fees - Title 71 
Lien Requirements - UCC Filings - Farm Bill Master 
List - On-line UCC Lien Filings, p. 1170, 1894 


