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Status of the DOL’s Model FMLA Forms 

To adm inister leaves under the Fam ily and Medical Leave Act  (FMLA) , em ployers m ust  provide certain not ices to 

em ployees, such as not ice designat ing whether a requested leave will qualify as FMLA leave. Em ployers m ay also 

require that  em ployees provide cert ificat ions to substant iate their  eligibilit y for certain types of FMLA leave. 

The Departm ent  of Labor (DOL)  has provided m odel not ices and cert if icat ions to help em ployers adm inister FMLA 

leaves. The DOL’s m odel FMLA form s are opt ional;  em ployers m ay decide to custom ize the DOL’s m odel form s or 

create their  own FMLA form s.   

I ssues with the m odel form s’ expirat ion dates have led to som e confusion. This Higginbotham  Legislat ive Brief clarifies 

the current  status of the DOL’s m odel FMLA form s. 

TYPES OF MODEL FORMS  

The DOL’s FMLA form s include:  

 A not ice of FMLA eligibility and r ights and responsibilit ies (Form  WH-381) ;  

 An FMLA designat ion not ice (Form  WH-382) ;  

 A health care provider’s cert ificat ion form  for an em ployee’s serious health condit ion (WH-380-E) ;  

 A health care provider’s cert ificat ion form  for a fam ily m em ber’s serious health condit ion (WH-380-F) ;   

 A cert ificat ion of qualify ing exigency for m ilitary fam ily leave (WH-384) ;  and 

 A cert ificat ion for serious injury or illness of a covered servicem em ber (WH-385) .  

I n addit ion, the DOL has provided a m odel FMLA poster, which is available in both English and Spanish, for em ployers 

to post  in the workplace. 

The DOL’s m odel FMLA form s are available at :  www.dol.gov/ whd/ fm la/ index.htm .   

CURRENT STATUS 

The DOL’s m odel form s were prepared in 2008 after statutory and regulatory changes were m ade to the FMLA. 

However, because the m odel form s have not  been updated in over three years, there have been issues with the 

form s’ expirat ion date. Also, the m odel form s do not  contain the m ost  recent  legislat ive updates to the FMLA’s m ilitary 

fam ily leave provisions, and the cert if icat ion form s do not  contain safe harbor language regarding the Genet ic 

I nform at ion and Nondiscr im inat ion Act  (GI NA) .  

Expirat ion Date 

The m odel form s contain an expirat ion date in the upper r ight  corner. When the DOL created these form s, it  had to 

subm it  them  to the federal Office of Managem ent  and Budget  (OMB)  for approval. The OMB approved the form s for 

three years, which was the m axim um  t im e period allowed. The form s originally expired on Dec. 31, 2011. 
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As the form s were expir ing, the DOL re-subm it ted them  to the OMB for renewal. According to the DOL, the m odel 

form s were st ill valid when they were pending renewal, and em ployers could cont inue to use them .  

At  first , the form s’ expirat ion date was extended unt il Jan. 31, 2012. I t  was later extended again unt il Feb. 29, 2012. 

Most  recent ly, the expirat ion date was revised to Feb. 2 8 , 2 0 1 5 .  

Military Fam ily Leave  

The DOL’s m odel form s do not  incorporate the legislat ive changes m ade in 2009 to the FMLA’s m ilitary fam ily leave 

ent it lem ents. Due to the 2009 changes, qualifying exigency leave is available to m em bers of the Regular  Arm ed 

Forces who are called to duty in a foreign county, in addit ion to m em bers of the Nat ional Guard or Reserves. Also, 

m ilitary caregiver leave is available to fam ily m em bers of covered servicem em bers with a serious injury or illness that  

was incurred or aggravated  in the line of duty on act ive duty in the Arm ed Forces.   

GI NA 

Tit le I I  of GI NA, which applies to em ployers with 15 or m ore em ployees, prohibits em ployers from  discr im inat ing 

against  em ployees or applicants on the basis of genet ic inform at ion .  “Genet ic inform at ion”  includes inform at ion 

about  an individual’s genet ic tests and the genet ic tests of an individual’s fam ily m em bers, as well as inform at ion 

about  the m anifestat ion of a disease or disorder in an individual’s fam ily m embers ( that  is, fam ily m edical history) . 

Under GI NA, em ployers m ay not  request  genet ic inform at ion, subject  to a handful of narrow except ions. As one of 

these except ions, GI NA perm its em ployers to request  fam ily m edical history as part  of the cert if icat ion process for 

FMLA leave (or leave under sim ilar state or local laws or pursuant  to an em ployer policy) , where an em ployee is 

asking for leave to care for a fam ily m em ber. This except ion does not  apply when an em ployee is asking for leave 

because of his or her own serious health condit ion. I n addit ion, em ployers do not  violate GI NA if they inadvertent ly 

acquire genet ic inform at ion. 

Em ployers that  request  m edical inform at ion as part  of the FMLA leave cert if icat ion process should include safe harbor 

language regarding GI NA’s rest r ict ions on collect ing genet ic inform at ion. This safe harbor language protects 

em ployers in the event  they receive genet ic inform at ion. This statem ent  could be contained in a separate not ice to the 

health care provider, or it  could be included in the FMLA cert if icat ion form s. However, the DOL’s m odel form s do not  

contain this GI NA language.  

W HAT SHOULD EMPLOYERS DO NOW ? 

At  this point , it  is not  clear when the DOL will update its m odel FMLA form s.  

On Feb. 15, 2012, the DOL issued proposed regulat ions on the FMLA’s m ilitary fam ily leave provisions. I n the 

regulat ions’ pream ble, the DOL noted that  it  intends to update its m odel FMLA form s for the FMLA’s statutory changes. 

The DOL m ay wait  to provide these updated form s unt il it  issues final regulat ions on the FMLA’s m ilitary fam ily leave 

provisions. Because the proposed regulat ions were just  released, it  is unlikely that  the DOL will issue final regulat ions 

anyt im e soon.  

I n the m eant im e, em ployers m ay cont inue to use the DOL’s m odel FMLA form s. However, because the form s do not  

contain the m ost  recent  legislat ive changes to the FMLA and because they do not  contain GI NA’s safe harbor 

language, em ployers should consider revising the form s before using them . Also, because the m odel form s were 

drafted in a “one size fits all”  m anner, custom izing the forms will allow em ployers to include inform at ion on their  own 

leave policies and procedures.  

Higginbotham  will cont inue to m onitor FMLA developm ents and will provide updated inform at ion as it  becom es 

available.  


