BURNS anp BURNS. pc.

AN AV RATED LAW FIRM

Since 1995 over 390,000 new LLCs have
been formed in Arizona; wonder why?

BURNS AND BURNS, PC. IS AN AV
RATED LAW FIRM THAT REPRESENTS
MULTI-GENERATIONAL FAMILIES AND
BUSINESS  OWNERS ~ WITH  THEIR
ASSET PROTECTION, REAL ESTATE,
AND ESTATE PLANNING NEEDS.

Arizona Limited Liability Company Basics

Introduc tion
The IIC has become one of the most
popular forms of Dbusiness entities
because an IIC is:
» FEasyto form and maintain;
» Provides limited Labilty to its
members; and
» Avoids double taxation with the
IRS.

An IIC provides the best charactenstics
of both a cormoration and a
partnership. Specifically, comporations
provide imited Lability to its shareholders
and directors, but are subjectto double
taxation. Conversely, sole propre torships
and partnerships avoid double taxation
but do not provide its members with
limited HLability. Thus, the IIC was
crated to provide the lmited liability
benefits of a comomtion with the
double taxation avoidance benefits of
a partnership orsole propnetorship!

IIC Puipose

In Arzona, a limited liabilty company
may be created to conductorpromote
almost any lawful business so long as its
actions do not exceed the scope of
Arizona law or the pumpose for which it
wascreated, as set forth in its articles of
organization oroperating agreement.

IIC Purpose and Personal liability
In Arzona, if an IIC was formed to
accomplish a single purmpose, (ie.
operating a clothing store) any action
by a memberormanagerofthe LIC to
promote another purpose not in
furtherance of the stated IIC purpose
may expose that person to personal
Lability. Thus, to help members and
managers of an IIC avoid personal
liability fortheiractions, the IC’s articles
of omganization and/or operating
agreement should cleady set forth the
purpose forwhich the IIC wascreated.

Articles of O1ganization
The articles of organization are the
documents which must be filed with
and approved by the Arizona
Comoration Commission in omrder to
establish an Arzona limited hLability
company.

In order to be vald, the articles of
organization must include the following
info rm a tio n:

e 'The name ofthe 1IC;

e 'The name and Arizona street address
for the IIC’s statutory agent for
service of process;

o 'The Arizona business address for the
1IC, if different than the address for
the statutory agent for service of
process;
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o 'The latest date, if any, on which the
IIC must dissolve, if the duration is
lessthan perpetual;

e Whether management of the LIC is
vested in the managers or reserved
to the members; and

e 'The names and addresses of the
managers and members with a 20%
orgreater share of ownership, if the
management of the LIC is vested in
the managers or all the members, if
management is reserved to the
members.

Operating Agreement

An operating agreement allows you to
struc ture how you and your
membermanagers want to conduct
business. These financial and working
relationships can be wide and vared
and it is important that the following
topics are cleardy addressed within an
HC’soperating agreement:

Me mb e rship rights;

Me mb e rship inte re sts in the 11C;
Voting rightsformembermanagers;
Diversification of operational duties
and obligations;

Me e ting re q uire me nts;
Capitalcontrbutions—cash, property
orservices;

Percentage of ownership;
Distrib utio ns;

Profitand lossesallocation;

Lia b ilitie s;

Creditorissues;

Taxes;

Te imina tio n issue s;

Community pro perty issues;

Buyout, buy-sell or death provisions;
and

Disso lutio n re q uire me nts.
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Without a wel dmafted operating
agreement, default state lawswilbe used
to address issues that would have been
otherwise addressed within the IIC’s
operating agreement. Unfortunately, in
many cases, the way in which the state
would manage yourIC is different than
how the ILIC members / managers
might conduc t the busine ss.

Naming an IIC
The name of an IIC mustinclude one of
the following designationsin orderto be
valid. 'These designations include the
words “limited liability company” or
“limited company” or the abbreviations
“LLC.” “LC.,” “IIC” or“ILC”.

In addition, the name of an IIC must
generally not include the following
words: “bank,” “deposit,” “credit union,”
“trust” or“trust company.”

Forexample: The valid name of an LIC
could be “ABC Real Estate, IIC”.
However, the name “ABC Tust, LIC”
would be an invalid name because it
includes the word “trust.” A valid name
can be reserved for 120 days with the
Arizona Corporation Commission for a
fee without having to actually form the
LUC atthe time the name isreserved.

“Whats in a good name?” When
choosing an IIC name, consider the
following :

e Isthe name easy to rmember?

e Does the name descrbe the IIC’s
productorservice?

e Is the name avaiable as a web
address aseithera .com, .net, or.biz
address?

e What websites pullup underpopular
search engines when the name is
searched?

e Will the name infringe on an existing
trade name ortrade mark?
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Management Struc ture s

The management structure of an IIC
can eitherbe vested in the managens)
orresemwed to the membern(s) of the IIC.
A management structure that is vested
in the managers means that only those
persons who are elected as managers
ofthe IIC can partake in management
decisions. Conversely, if management
of the IIC is reserved to its members,
then all the members of the IIC can
partake in IIC management de cisions.

Management Structure Pros vs. Cons:
Carefulconsideration needsto be given
when considerng  the type of
management struc ture to imple ment.

For example: An IIC with a large
numberof members may elect to have
management decisions vested in the
managers. Conversely, an IIC with only
a few members may elect to have
management decisions reserved to the
members.

Profits and Iosses

Profits and losses are split between IIC
members depending on the basis of
their contnbutions to _the IIC. 'Thus, if
one IIC membercontrbutes 80% of the
capital to the IIC, that member will be
entitled to 80% of the profits as well as
be responsible for 80% of the losses.
However, the members of an IIC can
choose to enterinto an agreement on
how they want to share profits and
losses. Generally, this agreement is
contained in the terms of the IIC’s
operating agreement.

Membership Tansfer Rights
Unless contrary in the IIC’s operating
agreement, if a member transfers their
interest in an IIC to another person or
entity, the member can only transfer
their right to receive their share of the
IC’s profits and losses. However, upon
the consent of all the members,
management rights can be transferred
from a memberto anotherparty.

About the Author
Scott F. Bums, Esq.

Scott F. Bums, Fsq. is an Arizona attomey
whose clientele include professional
athletes, business owners, and families
desimusofprotecting theirpersonaland
professional legacies through the use of
asset protection strategies, estate
planning and busine ss c o nsulting .

For Additional Information

www.B-BLAw.com

Matenal presented herin ar  for
informational purposes only and are not
intended to constitute lkegaladvice, to be a
legal opinion or create an attomey client
relationship for the reader or any specific
person. Estate and Tax planning is fact
specific and require s consultation with a tax
or legal advisor before undenaking any
course of action.
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