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Recommended Council Action:

For Discussion Only

X For Discussion and Action by the Council

Background:

The life-sustaining treatment rules apply to the State Hospitals Section within the Mental Health and Substance
Abuse Services Division. The state hospitals have a bed capacity of 2,477 and provide voluntary, civil, and
forensic mental health services. There were 16,290 unique admissions during FY 2010 and 16,029 during FY
2011 and 31 state hospital patients died during FY 2009-10 biennium. For most medical services, patients are
transferred from the state hospitals to a community hospital to receive care. However, the state hospitals do some
medical services and query patients concerning their preferred advanced directives.

Summary:

The purpose of the repeal is to remove the rules in DSHS’s rule base in order to allow state hospitals to better
adhere to the current requirements of Health and Safety Code (HSC), Chapter 166. The rules are no longer
necessary because statutes and policies address the requirements in these rules.

The rules in Chapter 405, Subchapter C address the resuscitative treatment of patients and apply only to patients
who receive care in the state hospitals. Subchapter C addresses the Resuscitative Status Policy, the Natural Death
Act, Out-of-Hospital Do-Not-Resuscitate (DNR) Orders, and Durable Power of Attorney for Health Care. In
1999, the 76th Texas Legislature passed the Advance Directives Act with the aim of making consistent the state’s
various laws dealing with advance directives. This law re-codified the existing forms of advance directives into
HSC, Chapter 166.

Currently, the state hospitals follow HSC, Chapter 166, which includes specific direction about directives to
physicians, out-of-hospital DNR orders, and medical power of attorney. HSC, Chapter 166 creates standardized
forms for the directive to physicians and the medical power of attorney. It also directs DSHS to create a
standardized out-of-hospital DNR form, which is used by all out-of-hospital settings in Texas. The form is
available at www.dshs.state.tx.us/emstraumasystems/DNR_Form.pdf and applies to the state hospitals.

The repeal of the rules does not pose a significant fiscal impact to DSHS and there is no fiscal impact of the rules
to state hospitals.

Key Health Measures:

The State Hospitals Section currently tracks how many individuals have advanced directives and will continue to
do so following repeal of these rules. The rule change is not expected to change the number of individuals that
have advanced directives; however, it is expected to increase compliance with the law and standardize
implementation of HSC, Chapter 166.
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The State Hospitals Section will create a single uniform policy guideline to direct all of the state hospitals as to
how to implement HSC, Chapter 166. The use of a uniform policy guideline will also allow the state hospitals to
better keep pace with changes in medical practice. As the State Hospitals Section works to develop the policy
guidelines, the policy will include direction to the state hospitals about the circumstances during which a patient
is informed of advanced directives options. To monitor for compliance, the state hospitals will make completion
of the advanced directives fields a mandatory part of the electronic medical record.

Summary of Input from Stakeholder Groups:

Two stakeholder meetings were held (May 13, 2010 and July 15, 2010) to discuss the possible changes for the
rules with representation from the Texas Medical Association; Texas Osteopathic Medical Association; Texas
Society of Psychiatric Physicians; Texas Nurses Association; Coalition for Nurses in Advanced Practice; Mental
Health Planning and Advisory Council; Advocacy, Inc; Texas Partnership for End of Life Care; Texas Catholic
Conference; and Texas Alhance for L1fe Stakeholders have also been contacted via email to solicit suggested
changes to the rules. : h e U A
changes-* These groups were 1nvolved in the orlglnal dlscussmn of HSC Chapter 166

Repeal of the subchapter has been discussed with the state hospitals and they were supportive of the repeal and
expressed a desire to have a consistent statutory standard to follow.

There is no expected controversy or objection to the repeal of the rules.

* This sentence was erroneously included in the original version of this document as posted for the
February 22-23, 2012 meeting and provided to the State Health Services Council members.

Proposed Motion:

Motion to recommend HHSC approval for publication of rules contained in agenda item #4.i
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TITLE 25. HEALTH SERVICES
Part 1. Department Of State Health Services
Chapter 405. Patient Care - Mental Health Services

Subchapter C. Life-Sustaining Treatment
Repeals §§405.51 - 405.63

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission on behalf of the
Department of State Health Services (department) proposes the repeal of §§405.51 - 405.63
concerning life-sustaining treatment in state hospitals.

BACKGROUND AND PURPOSE

These rules address the Resuscitative Status Policy, the Natural Death Act, Out-of-Hospital Do-
Not-Resuscitate Orders, and a Durable Power of Attorney for Health Care for patients in state
hospitals. The rules were formerly under the Department of Mental Health and Mental
Retardation and were transferred and consolidated with the department on September 1, 2004.
The rules are no longer necessary because the requirements for resuscitative treatment of patients
are covered sufficiently and comprehensively in Health and Safety Code, Chapter 166, other
rules, and policies. Health and Safety Code, Chapter 166, includes specific directions about
directives to physicians, Out-of-Hospital Do-Not-Resuscitate Orders, and a medical power of
attorney.

The repeal is necessary to better conform advanced directives in state hospitals (Austin State
Hospital, Big Spring State Hospital, El Paso Psychiatric Center, Kerrville State Hospital, North
Texas State Hospital, Rusk State Hospital, San Antonio State Hospital, Terrell State Hospital,
Rio Grande State Center, and Waco Center for Youth) to state law.

Government Code, §2001.039, requires that each state agency review and consider for
readoption each rule adopted by that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Sections 405.51 - 405.63 have been reviewed and the
department has determined that reasons for adopting the sections no longer exist because rules
are no longer needed.

SECTION-BY-SECTION SUMMARY

The repeal of §§405.51 - 405.63 will eliminate unnecessary rules and bring the department into
compliance with state law.

FISCAL NOTE

Michael Maples, Assistant Commissioner, Mental Health and Substance Abuse Division, has
determined that for each year of the first five years that the repeals are in effect, there will be no
fiscal implications to state or local governments as a result of enforcing and administering the
sections as proposed for repeal.
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SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Maples has also determined that there will be no adverse economic impact on small
businesses or micro-businesses required to comply with the sections as proposed for repeal. This
was determined by interpretation of the rules that small businesses and micro-businesses will not
be required to alter their business practices in order to comply with the repealed sections.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL EMPLOYMENT

There are no anticipated economic costs to persons who are required to comply with the sections
as proposed for repeal. There is no anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Mr. Maples has determined that for each year of the first five years the sections are
in effect the public will benefit as a result of the repeal of these rules because unnecessary rules
will be eliminated while maintaining continued protection of the public health, welfare, and
safety in keeping with currently accepted medical practices.

REGULATORY ANALYSIS

The department has determined that this proposal is not a “major environmental rule” as defined
by Government Code, §2001.0225. “Major environmental rule” is defined to mean a rule the
specific intent of which is to protect the environment or reduce risk to human health from
environmental exposure and that may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment or the public health and safety
of a state or a sector of the state. The proposed rules are not specifically intended to protect the
environment or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed repeals do not restrict or limit an owner’s right
to his or her property that would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Nnenna Ezekoye, Mental Health and Substance
Abuse Division, Department of State Health Services, Mail Code 2053, P.O. Box 149347,
Austin, Texas 78714-9347, (512) 206-5268, or by email to Nnenna.Ezekoye(@dshs.state.tx.us.
Comments will be accepted for 30 days following publication of the proposal in the Texas
Register.

LEGAL CERTIFICATION
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The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the
proposed rules have been reviewed by legal counsel and found to be within the state agencies’
authority to adopt.

STATUTORY AUTHORITY

The repeals are authorized by Health and Safety Code, Chapter 166, which provides the
Executive Commissioner of the Health and Human Services Commission with authority to adopt
rules and guidelines relating to life sustaining treatment and advanced directives; and by
Government Code, §531.0055, and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and human services by the
department and for the administration of Health and Safety Code, Chapter 1001. The review of
the rules implements Government Code, §2001.039.

The repeals affect the Health and Safety Code, Chapters 166 and 1001; and Government Code,
Chapter 531.

Sections for repeal.

§405.51. Purpose.

§405.52. Application.

§405.53. Definitions.

§405.54. Resuscitative Status Policy.

§405.55. Determination and Implementation of Resuscitative Status Order.

§405.56. General Provisions Relating to Withholding or Withdrawal of Life-Sustaining
Treatment under the Natural Death Act.

§405.57. Legal Expression through Directive under the Natural Death Act

§405.58. Legal Expression through Directive under a Durable Power of Attorney for Health
Care.

§405.59. Decision-making under the Natural Death Act and Durable Power of Attorney for
Health Care for Individuals Who Have Issued Directives.

§405.60. Ethics Committee.

§405.61. Exhibits.

§405.62. References.

§405.63. Distribution.
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