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I. INTRODUCTION 
 

The mechanic’s lien statute provides general contractors a relatively efficient, effective and simple method 

of securing the amount owed to them by the owner.  See Hammill-McCormick Assocs., Inc. v. New 

England Tel & Tel Co., 399 Mass. 541 (1987).  Unlike other forms of prejudgment security, the lien is 

automatically “created” by merely recording a notice of contract at the registry of deeds.  See M.G.L. c. 

254, § 2.  After complying with the procedural prerequisites in the statute (and establishing the debt owed 

to it), the general contractor may sell the property that it has improved to satisfy its debt for the labor and 

materials it provided in conjunction with the project.  Depending upon the solvency of the owner, these lien 

rights may provide the only source to obtain payment. 

 

More frequently, general contractors are required to indemnify and defend the owner in claims asserted by 

subcontractors and material suppliers.  Although these lower-level contractors have no legal relationship to 

the owner, by strictly complying with the mechanic’s lien statute, they, too, may secure the debt owed to 

them by the general contractor with a lien on the property, and if the debt is unpaid, foreclose on the lien to 

secure payment.  See Brick Constr. Corp v. CEI Dev. Corp., 46 Mass.App. Ct. 837, 840 (1999) (“In the 

absence of a lien perfected under M.G.L. c. 254, an owner who enters into a general contract for 

improvements on real property is not ordinarily liable to subcontractors whose sole contractual 

arrangements are with the general contractor.”)  Accordingly, general contractors should be familiar with 

the statutory prerequisites for a mechanic’s lien, the amounts that may ultimately be recovered under the 

lien statute, and simple defenses available to quickly resolve claims.  



II. CREATION OF MECHANIC’S LIEN 
 
The following are general requirements for any mechanic’s lien. 
 
 A. WRITTEN CONTRACT 
 
To be eligible to file a lien, a general contractor, subcontractor or supplier must have a written contract.  

See Noreastco Door & Millwork, Inc. v. Vajradhatu of Massachusetts, Inc., 1999 Mass.App.Div. 239 (1999) 

(“The crucial element…is the existence of a written contract, for without it the mechanic’s lien is 

unenforceable.”)  A written contract is defined by the mechanic’s lien statute as “any written contract 

enforceable under the laws of the commonwealth.”  See M.G.L. c. 254, § 2A.  The writing or series of 

writings taken together, must contain the essential terms of a contract, such as price, quantity, and type of 

materials and services.  For example:   

• Harris v. Moynihan Lumber, Inc., 1999 Mass. App. Div. 113 (1999).  The Court found that a series 
of detailed documents taken together constituted a contract for mechanic’s lien purposes. 

 
• Noreastco Door & Millwork, Inc. v. Vajradhatu of Massachusetts, Inc., 1999 Mass.App.Div. 239 

(1999).  The Court concluded that a one-page cover sheet characterized as an “original proposal” 
and a one-page reply memorandum did not constitute a contract for the purposes of the 
mechanic’s lien. 

 
• Scituate Ray Precast Concrete Corp. v. Intoccia Construction Company, Inc., Civil Action No. 

2001-00139 (Mulligan, J.).  The Court concluded that a series of delivery tickets and corresponding 
invoices constituted a written contract. 

 
• National Lumber v. M.G. Murphy Construction Company, Inc., 1997 Mass.Super.Lexis 385 (1997).  

The Court concluded that a “quote” provided by the lumber company which contained a list of 
goods, prices and an agreed upon sum was sufficient to constitute a written contract under 
M.G.L.c. 254. 

 
• Philip Alan, Inc. v. MSarcia Construction Services, Inc., 19 Mass.L.Rep. 705 (Murphy, J. 2005).  

The Court concluded that a contract between owner and contractor that was not incorporated at 
the time it entered into the construction contract but later (at the time it filed the lien) was 
incorporated, was sufficient to bind the new company and satisfy the written contract requirement. 

 
• National Lumber Company v. Fort Realty Corporation, 1999 Mass.App.Division 235 (1999).  The 

Court concluded that a quotation that contained no price or quantity of material, invoices with no 
evidence of acceptance by the owner, and a credit application that disclosed no information as to 
the type, quantity or price of material to be delivered was insufficient to support a written contract 
under M.G.L.c. 254. 

 
While a general contractor must only prove it has a written contract with the owner (which is usually not in 

dispute), subcontractors and suppliers must prove the existence of both a written subcontract and a written 

general contract.  See Ouellet v. Armstrong, 18 Mass.L.Rep. 100 (2004) (“To find a valid mechanic’s lien 



pursuant to M.G.L. c. 254, § 4 there must first be an original contract between the owner of the property 

and the general contractor.”) 

B. WORK AND MATERIALS COVERED UNDER MECHANIC’S LIEN 

“A person” who performs work in the “erection, alteration, repair or removal of a building, structure or other 

improvement to real property” or for “furnishing material or rental equipment, appliances, or tools 

therefore,” has a right to assert a mechanic’s lien as security for payment of these services.  M.G.L. c. 254, 

§§ 2 and 4 (emphasis added).  Although the terms of the statute are broad and include “other 

improvement[s] to real property,” it does have limits.  Recently, Courts have limited the term “other 

improvement” to something which “itself, in whole or in part, [is] constructed or assembled in connection 

with a building or structure or other construction related projects.”  Mammoet USA v. Entergy Nuclear 

Generation Company, 64 Mass.App.Ct. 37 (2005).  Courts have concluded that  

• the transportation of a transformer and setting it on a pad was not an improvement to real 
property and therefore the contractor was not entitled to a lien on the property Id.; and 

 

• “leveling of land for development by removing the ledge and crushing stone does not 
qualify as an improvement to real property."  Boston Power Crushing Corporation v. A.F. 
Lucente Co., Inc., Middlesex Superior Court (2007)(Smith, J.). 

 
 C. RECOVERY  
 

1. No Attorney’s Fees 
 
Neither a subcontractor nor general contractor can collect attorney’s fees under the mechanic’s lien statute.  

Even if the general contractor or subcontractor has such rights in their contract, the amount of their lien is 

limited to the labor and materials provided.  See National Lumber Co. v. United Casualty and Surety Ins. 

Co., 440 Mass. 723 (2004) (“Nowhere in the detailed statutory framework is there a reference to interest or 

attorney’s fees.  Contractual interest and attorney’s fees are not labor and material, nor can they be part of 

the amount due at the time the statement of claim is filed because they have not yet been determined.”) 

  2. Labor and Material 
 
M.G.L. c. 254, §§ 2 and 4 allow for the recovery of the value of “all labor including construction 

management and general contractor services, and material or rental equipment, appliances or tools which 

shall be furnished by virtue of said contract.”   

  



3. Overhead  

Overhead is a legitimate expense incurred by a contractor to provide construction services.  There are no 

Massachusetts decisions that directly address if such an expense may be recoverable under the 

mechanic’s lien law.  At least one Massachusetts court has held that such an expense should not be 

included in determining the fair and reasonable value of work performed by a general contractor.  See 

Peabody N.E. v. Town of Marshfield, 426 Mass. 436 (1998).  In Peabody, the court concluded that 

expenses related to overhead did not directly confer any value or benefit to the owner.  “Rather, as the 

traditional definition of overhead suggests, the plaintiff was merely incurring ‘business expenses…not 

chargeable to a particular part of the work or product.’” Id. 

III. SUBCONTRACTORS  (M.G.L. c. 254, § 4)  
 
To perfect a mechanic’s lien, a subcontractor (an individual having a contract directly with the general 

contractor) must strictly comply with the statutory requirements.  See East Coast Steel Erectors, Inc. v. 

Ciolfi, 417 Mass. 602, 605 (1994);  see also National Lumber co. v. LeFrancois Const. Corp. 430 Mass. 

663 (2000); Mullen Lumber Co. v. Lore, 404 Mass. 750, 752 (1989).   

 A. CREATION OF LIEN 

A subcontractor’s lien is “created” upon the recording of a notice of contract in the proper registry of deeds 

within:  

(i) 60 days after recording of Notice of Substantial Completion (M.G.L. c. 254, § 2A);  
 

 (ii) 90 days after recording of Notice of Termination (M.G.L. c. 254, § 2B); or 

(iii) 90 days after the last labor or materials furnished by the General Contractor. 
(emphasis added). 

 
M.G.L. c. 254, § 4 specifies the form for a notice of contract.  It requires, among other things, the identity of 

the owner of the property.  The failure to identify the owner of the property at the time of filing the notice of 

contract is fatal to a mechanic’s lien.  Ouellet v. Armstrong, 18 Mass.L.Rep. 100 (2004) (naming prior 

owner of the property in notice of contract was insufficient to satisfy statutory requirements and the lien was 

invalid); but see National Lumber Company v. LeFrancois Construction Corp., 430 Mass. 663 (2000) 

(concluding that an owner who acquires title to property after the notice of contract has been recorded may 

be named as a defendant in an action to enforce a mechanic’s lien.) 



In addition to filing the notice of contract, the subcontractor must also give “actual notice to the owner of 

such filing” in order to create a mechanic’s lien.  M.G.L. c. 254, § 4 (“upon filing or recording a notice, as 

hereinbefore provided, and giving actual notice to the owner of such filing, the subcontractor shall have a 

lien upon such real property”).  Failure to comply with the actual notice requirement is fatal to a mechanic’s 

lien.  See Ouellet v. Armstrong, 18 Mass.L.Rep. 100 (2004) (failure to provide actual notice of the recording 

of the notice of contract fatal to mechanic’s lien claim); Scituate Ray Precast Concrete Corp. v. Intoccia 

Constr. Co., 15 Mass.L.Reptr. 640, 641 (Mass.Super.Ct. 2002)(Mulligan, J.) (providing that in order to 

succeed on summary judgment a plaintiff seeking enforcement of a mechanic’s lien must show that he 

“served a copy of the notice of contract upon the owner.”) 

 

The date of filing the notice of contract and providing actual notice to the owner is of critical importance as 

it sets the amount of the lien claimed.  Regardless of the amount that may be actually due the 

subcontractor from the general contractor, a subcontractor can only collect under the mechanic’s lien 

statute the “amount due or to become due” under the general contract as of the date actual notice is 

provided to the owner.  M.G.L. c. 254, § 4 (“Such lien shall not exceed the amount due or to become due 

under the original contract as of the date notice of filing of the subcontract is given by the subcontractor.”); 

BloomSouth Flooring Corp. v. Boys’ and Girls’ Club of Taunton, Inc., 440 Mass. 618, 620 (2003).  

Accordingly, even if the subcontractor complied with all of the procedural prerequisites of perfecting its lien, 

if at the time it provided notice to the owner, the general contractor had been paid all of the money on its 

contract, its lien is worthless.   

  

In BloomSouth, the general contractor abandoned the project, and two subcontractors filed notices of 

contract 30 days after the general contractor was officially terminated.  At the time they filed the notice of 

contract, the unpaid balance including retainage exceeded the amount of their liens.  The subcontractors 

claimed that because the amount “due or to become due” under the general contract exceeded their liens, 

they were entitled to compensation from the owner.  The Court rejected the simple calculation of 

subtracting the amount paid to the general contractor from the total contract amount.  Instead, the Court 

employed a method designed to calculate what actually remained due under the contract based upon the 



particular facts of the case.  The Court denied the subcontractors’ claims that any amount was due or to 

become due the general contractor recognizing that  

the subcontractors’ claims can be reduced by any setoffs or counterclaims 
which the owner may have against the general contractor and the owner 
may expend the unpaid balance of the contract price for labor and 
materials necessary for the completion of the job according to the original 
contract.  
 

Bloomsouth, 440 Mass. at 623, 624. 

 

In Scituate Ray Precast Concrete Corp v. Intoccia Construction Company, the owner attempted to avoid a 

mechanic’s lien by maintaining that no money was due under the general contract as a result of owner’s 

termination.  The court rejected the owner’s argument, holding that the “maximum amount of the lien is 

determined by subtracting from the total contract price from the amount unpaid at the time the owner 

receives the notice of contract.”  Scituate Bay, 15 Mass.L.Reptr. at 641. 

B. ENFORCEMENT OF MECHANIC’S LIEN 

After “creating” the lien by filing the notice of contract, a subcontractor must comply with the remaining 

statutory requirements to perfect and enforce its lien against the owner’s property interest.  This 

compliance includes recording a statement of account detailing the amount due or to become due to it from 

the general contractor within: 

(i) 90 days after recording Notice of Substantial Completion; 

(ii) 120 days after recording Notice of Termination;  

(iii) 120 days after the last day a person entitled to enforce a lien under section two 
performed or furnished labor or materials. 

 
Unlike a notice of contract, there is no statutory form for a statement of account, but it must include the 

amount due or to become due, a brief description of the property and the identity of the property owners.  

M.G.L. c. 254, § 8.  In addition, after filing the statement of account, the subcontractor has only a limited 

time to file the complaint (90 days).  A subcontractor cannot file successive statements of account to 

preserve its lien rights.  See Mullen Lumber Co., Inc. v. Lore, 404 Mass. 750 (1989) (concluding that the 

filing of a second statement of account had no legal effect on the mechanic’s lien rights as it would provide 

the subcontractor an extension of time not intended by the legislature). 



After recording a statement of accounting detailing the amount due or to become due from the general 

contractor the subcontractor must file a civil action in the appropriate county within 90 days of filing such 

statement of account and record the complaint within 30 days in the registry in which the land is located.  

M.G.L. c. 254, §§ 5 and 11. 

 

Upon completing the above process, the subcontractor has perfected its lien.  To collect on the lien, it must 

prosecute its underlying claim to judgment and then seek a sale of the property. 

C.   DEFENSES/STRATEGIC DECISIONS REGARDING  
SUBCONTRACTOR’S LIENS 

Before construction begins there are certain precautions a general contractor can take to avoid (or limit) 

mechanic’s liens to protect itself and the owner. 

  1. Subcontract Provisions 

Although M.G.L. c. 254, § 32 declares void and unenforceable, as against public policy, any agreement or 

understanding “purporting to bar the filing of notice of contract or taking of any steps to enforce a lien,” 

there are certain contractual provisions that may shift the risk associated with defending lien actions. 

   A. Indemnity 

Incorporate a broad indemnity provision into the subcontract.  Although an indemnity provision will not 

avoid the lien, it will allow the general contractor to shift the cost of defense.  A sample provision is included 

in the forms section. 

  2. Blanket Lien Bond (M.G.L. c. 254, § 12) 

A lien-prevention bond may be recorded before work starts on a project.  The form of the bond is 

prescribed by statute and is recorded in the registry of deeds.  After recording the lien-prevention bond, 

claimants cannot encumber the property. 

 3. Partial Waiver  

A partial lien waiver is a release of lien to the extent amounts have been paid to the subcontractor.  Unlike 

a general contractor, for which the statute specifically describes a form partial release (see M.G.L. c. 254, § 

32), no form exists for subcontractors.  A properly drafted lien waiver should not be a general release but 

merely an acknowledgement of payment and a waiver of lien rights.  See Buchanan Electric, Inc. v. Tocci 



Building Corp., 2000 Mass.Super. Lexis 291 (Brassard, J.), (enforcing lien waiver and release preventing 

direct claims against general by subcontractor).    

  4. Defensive Actions After Lien Is Filed 

  A. Target Lien Bond M.G.L. c. 254, § 14 

The property owner may dissolve the lien by obtaining a surety bond "in a penal sum equal to the amount 

of the lien sought to be dissolved conditioned for the payment of any sum which the claimant may recover 

on his claim for labor or labor and materials.”  M.G.L. c. 254, §14.  To be effective, after recording, a notice 

of recording and a copy of the bond must be served upon the claimant. M.G.L. c. 254, §14 (“Notice of 

recording shall be given to the claimant by serving on the claimant a copy of the notice of recording 

together with a copy of the bond by an officer qualified to serve civil process or by delivering same to the 

claimant.”)  Dowling Construction Co. v. Cruz Construction, 21 Mass.L.Rep. 637 (2006) (Troy, J.) (Court 

concluded merely serving upon the attorney was insufficient to provide notice of the bond under the 

statute).  Upon receiving actual notice of the lien bond, the claimant has 90 days to file suit against the 

surety, otherwise its rights are dissolved.  Even if the claimant has “actual” notice of the recording of the 

bond, it still must be served to start the 90-day period.  See Fraser Engineering Company, Inc. v. Franchi 

Group Associates, Inc., 1998 Mass.Super. Lexis 51 (1998) (Hamlin, J.) (“Nothing in the statute suggests 

that actual notice may serve as a substitute for the notice required by the statute.”)   

 

The claimant is entitled to the same damages as it could have collected under the mechanic’s lien statute – 

including statutory interest.  See Fraser Engineering Co., Inc. v. Franchi Group Associates, Inc., 1998 

Mass.Super. Lexis 51 (Hamlin, J. 1998). 

  B. Expedited Procedure To Dissolve Lien 

M.G.L. c. 254, § 15A provides a “summary procedure” to discharge liens that are amenable to immediate 

determination on facts and matters of public record.  See Golden v. General Builders Supply, LLC, 441 

Mass. 652, 656 (2004).   

M.G.L. c. 254, § 15A states, in relevant part, that a lien can be discharged if  

(b) it appears from the notice of contract or a statement of account that the 
claimant has no valid lien by reason of the character of, or the contract for, 
the labor or materials or rental equipment, appliances or tools furnished 
and for which a lien is claimed, (c) the notice or other instrument has not 



been filed or recorded in accordance with the applicable provisions of this 
chapter, or (d) that for any other reason a claimed lien is invalid by reason 
of failure to comply with any provision of this chapter, or (e) the party’s 
rights are foreclosed by judgment or release, or (f) that any party 
wrongfully refuses to execute a notice of completion required by Section 
two A or improperly files or records a notice of termination under Section 
two B. 
 

As the Court in Golden concluded, “summary discharge of the lien can only be obtained for defects that will 

customarily appear of record or be readily ascertainable by reference to undisputed documents… .”  

Golden, 441 Mass. at 656. 

IV. GENERAL CONTRACTOR’S LIEN 

 A. CREATION OF GENERAL CONTRACTOR’S LIEN 

A general contractor and other person entering “into a written contract with the owner of any interest in real 

property must comply with the procedure set forth in M.G.L. c. 254, § 2.  Like the subcontractor, a general 

contractor must record a notice of contract at the proper registry of deeds within:  

 (i) 60 days after recording of Notice of Substantial Completion;  

 (ii) 90 days after recording of Notice of Termination; or 

(iii) 90 days after last of labor or materials furnished by the general contractor. 

As with the subcontractors, M.G.L. c. 254, § 2, sets forth a statutory notice of contract which must be filed 

by the general contractor.  Failure to comply with and file the statutory form notice is fatal to a general 

contractor’s mechanic’s lien.  See New Boston Housing Enterprises LLC v. Fitzgerald Contracting Co., Inc., 

12 Mass.L.Rep 310 (2000) (Court dissolved mechanic’s lien for failure to file a notice of contract that 

complied with M.G.L. c. 254, §2).   



  1. Last Day Worked Performed 

 The general rule is that:  

if additional work is required for proper performance of a contract even 
after contractual work is substantially completed, the period for filing the 
lien will run from the doing of such work …regardless of the value [thereof] 
if not so trivial or inconsequential that failure to do it would still leave the 
contract substantially performed. 

   
Interstate Electrical Services Corporation v. Cummings Properties, LLC, 63 Mass.App.Ct. 295 (2005). 

 

In Interstate, the contractor had performed all of its work under the contract but for obtaining a corrected 

label on a circuit breaker (which prevented the system from operating at the level of power agreed to in the 

contract).  The court concluded that although the contractor had completed most (if not all) of the 

contractually required work for the system, the state law required additional work (i.e. obtaining a label) to 

operate as required by the contract.  Accordingly, the court held that the “work” performed in attempting to 

obtain the labels extended the time for filing a mechanic’s lien. 

 

The pragmatic distinction the court made was between work required under the contract and merely a 

gratuitous act designed to replace or remedy a defect in the original work.  The Interstate Court adopted 

the general rule that if the work is performed under the contract in good faith and is necessary to complete 

the performance of the work, it will extend the time for a contractor to file a lien.  See generally Winer v. 

Rosen, 231 Mass. 418 (1918) (removing and replacing safety valve and steam gauge following notification 

by state boiler inspector that changes were necessary for boiler’s lawful operation extended the time for 

fling under contract for installation of boiler).  However, if the work performed is warranty work after the 

contract is completed, this will not extend the time to file a notice of contract.  See Preferred Contractors, 

Inc. v. Connecticut General Life Insurance Company, 16 Mass.L.Rep. 219 (2003) (concluding that warranty 

work did not extend the time to file a mechanic’s lien). 

B. PERFECTION AND ENFORCEMENT OF MECHANIC’S LIEN 

Once the lien is “created” by recording the notice of contract, it is “perfected” by following the remaining 

procedural steps.  The general contractor must record the statement of account within:  

(i) 90 days after recording Notice of Substantial Completion; 



(ii) 120 days after recording Notice of Termination; or 

(iii) 120 days after last labor or material furnished. 

An inaccuracy in the amount stated in the statement is not necessarily fatal.  See M.G.L. c. 254, § 11 (“The 

validity of the lien shall not be affected by an inaccuracy in description of the property to which it attaches, if 

the description is sufficient to identify the property, or by an inaccuracy in stating the amount for labor or 

material unless it is shown that the person filing the statement has willfully and knowingly claimed more 

than is due him”).  The statement of account is only insufficient if the amount was misstated willfully.  See 

National Lumber Co. v. M.G. Murphy Construction Co., Inc., 1997 Mass.Super.Lexis 385.  Accordingly, 

general contractors should be careful to have factual support (even if it is disputed) for the amounts 

claimed to avoid a claim by the owner that the amount is intentionally overstated.  See Philip Alan, Inc. v. 

MSarcia Construction Services, Inc., 19 Mass.L.Rep. 705 (2005) (Murphy, J.) (concluding that it was a 

disputed issue of fact as to claimant’s intent to misstate amounts set forth in statement of account). 

 

After the statement of account is recorded, the general contractor must file a civil action in the appropriate 

county within 90 days of filing the statement of account and record the complaint within 30 days in the 

registry in the county in which the land is located.  M.G.L. c. 254, §§ 5 and 11.  

C. ENFORCEMENT ISSUES  

 1. Prosecuting Claim 

After a civil action has been filed under M.G.L. c. 254, § 5, the claimant must prosecute the action and 

obtain a court judgment determining the fair and reasonable amount of the work it performed.  After 

obtaining a judgment, the claimant may request that the court authorize the sale of the property to pay for 

the amount of the judgment.  M.G.L. c. 254, § 18. 

 2. Execution of Lien Waivers  

Although a contract requiring a general contractor not to file a mechanic’s lien is unenforceable as a matter 

of law, a general contractor may execute partial lien waivers and subordination agreements.  See M.G.L. c. 

254, § 32.  These allow the general contractor to release a potion of its lien in exchange for payment.  

M.G.L. c. 254, § 32 provides for a statutory form.  The statutory form waives all rights through the date of 

payment except for retainage, unpaid agreed or pending change orders and disputed claims (as set forth in 



the form), and subordinates the general contractor’s lien and rights to the lender to the extent of money 

actually advanced as of the date of execution of the lien waiver. 

 

3. Leases 

A mechanic’s lien attaches to whatever interest is held in the property itself by the party on whose behalf 

the work is done or the material supplied.  Specifically, M.G.L. c. 254, § 2 states in relevant part that 

[A] person entering into a written contract with the owner of any interest in 
real property or with any person acting for, on behalf of, or with the 
consent of such owner…shall have a lien upon such real property, land, 
building, structure or improvement owned by the party with whom or on 
behalf of whom the contract was entered into, as the interest appears of 
record on the date when notice of said contract was filed or recorded in 
the registry of deed…. 
 

Consequently, a general contractor entering into a contract to perform work related to improvements for a 

leasee on leased property may only have as security an interest in the lease itself.  Although this will be the 

general rule, the statute as well as case law suggest that a certain “undefined degree of lessor consent, 

control and benefit might enable a general contractor to enforce a lien against a lessor even where the 

contract has been entered into with a leasee.”  See United HVAC, Inc. v. CP/HERS Somerville Corp., 18 

Mass.L.Rep. 577 (2004).  See also 

• Roxbury Painting& Decorating v. Nute, 233 Mass. 112 (1919).  “When an owner of land agrees to 
sell it and allows one who has agreed to buy it to take possession of the property, the owner does 
not thereby authorize such person to impose a lien on the land unless by implication the owner 
authorized the purchaser to contract for the repair and alteration of the building.” 

 
• Conant v. Brackett, 112 Mass, 18 (1873).  “There was no agreement with or consent of the owner 

of the building or any person having authority from or acting for him.  The lease authorized the 
leasee only to make repairs at his own expense.  The petitioner, therefore, has no lien [against the 
fee holder].” 

 
• Hayes v. Fessenden, 106 Mass. 228 (1870).  “[A mechanic’s lien] can be established only in the 

manner authorized by statute; which requires an agreement or consent, express or implied, on the 
part of the owner whose interest in the land is sought to be charged with the lien.” 

 
Accordingly, it is critical for a general contractor to obtain a copy of and review the lease before it enters 

into the contract to make a determination as to its potential security.   

4. Priority 

The recording of the notice of contract establishes the priority of the mechanic's lien.  As a general matter, 

the lien takes priority over all other later-recorded encumbrances on the property.  Thus, once filed, the 



notice of contract sets the date for the lien's priority.  See Tremont Tower Condominium LLC v. George 

B.H. Macomber Co., 436 Mass. 677 (2002).  The priority is prospective (i.e., in the future); the recording of 

the notice of contract does not relate back to take priority over prior advances made by the lender.  M.G.L 

c. 254, § 7. 

5. Dissolution of Lien 

M.G.L. c. 254, § 10, allows the person who placed a lien on the project to dissolve it by filing a notice of 

dissolution at the registry of deeds.  The filing of a notice of dissolution does not prevent the contractor 

from recording another later-filed notice of contract with respect to the work covered in the same contract.  

See Tremont Tower Condo, LLC v. George B.H. Macomber Co., 436 Mass. 667 (2002).  In Macomber, the 

general contractor filed a notice of contract, dissolved the lien, and continued to work on the project.  After 

significant work had been completed, Macomber filed another notice of contract for amounts that 

subsequently became due to it.  The owner moved to dissolve the lien, claiming that the prior dissolution 

prevented Macomber from claiming a mechanic’s lien.  The Supreme Judicial Court held that there was 

nothing in the mechanic’s lien statute that prevented a contractor from filing a voluntary notice of 

dissolution and then recording another notice of contract for the same project. 



 

 

 

947668.1 

 

 

 

 

 

 

 

 

 

 

FORMS 



Form Notice For Contract.., ..: í,

NOTICE OF CONTRACT
M.G.L. c.254, Sz

Notice is hereby given that by virtue of a written contract dated June 23,2005, between

Pajovy, LLC (the "Owner") and XXXXX (the "Contractor"), said Contractor is to furnish or has

furnished labor and material or rental equipment, appliances or tools for the erection, alteration,

repair or removal of a building, structure or other improvement on a lot of land or other interest

in real property described as follows:

8 to 18 Natalie Way, Plymouth, Massachusetts which property is more fully described in

a deed recorded at the Plymouth County Registry of Deeds in Book 14403, Page 321 and

described in more detail in Exhibit "A" attached hereto and incorporated herein by reference.

The regular mailing address of the party recording or filing this Notice is as follows: 28

State Street,3l't Floor, Boston, MA 02109.

Contractor: South Water Construction LLC

By:

Its: Manager

COMMONWEALTH OF MASSACHUSETTS

, SS. March ,2006

On this day, before me the undersigned Notary Public, personally appeared

, proved to me through satisfactory evidence of identification,
which was to be the person whose name is signed on the
preceding document and acknowledged to me that he signed it freely and voluntarily for its stated
purpose.

Notary Public
My Commission expires:



,<\

Bk: 49099 Pg:408 Doð: NOT
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NOTICE oF CONTRACT PJRSIJAN.T To MASS. GEN. L. c. 254. Q4"

Notice is hereby given that by virtue of a written contract dated July 12,2005, between

subcontractor, Antico Excavating, Inc. ("Antico"), ând the general contractor, J.M. Realty

Managanent, Inc., Antico fumished labor, materials and construction services in the

improvement of real properfy for J,R. Realty Management, Inc. and the property owner,

Minuteman Commons, LLC.

The improvements were performed at that certain parcel of land known and numbered as

82 Virginia Road, Lincoln, Massachusetts, with the improvements thereon, as more particularly

described in a quitclaim deed from Lincolndale Realty Trust, u/d/t dated April 29, 2997 and

recorded in Book 27378, Page 174, dated January 20,2005, and registered in the Middlesex

CountyRegistryofDeeds,inBook44521,rag":ss,ffidPlanma¡ked

"Plan of Land in Lincoln, Mass. Owned by Willìam J., Jr., and Evangeline C. Parker" dated

November 29,1951by Snelling & Hilton, Registered Land Surveyors, which plan is recorded

with Middlesex South District Registry of Deeds in Book 7874 at Page t 5 I to which plan

reference is made for a more particular description of said property.

As of the date of this Notice, an account of the Contract is as follows:

Co¡rtract Price
Change Order Amount
Adjusted Conhact Price
Work completed
Payments Received
Balance Due

. "'"i.:'"i 
"' 

ifi fi illl ilflruflüwuütilüwffi ilililil

l,305,oo0
49,896

1,354,896
1,354,896
1,254,896
100,000.00

Notice of

L
2.

3.
4.

5.
6.

$

s
$

$

$

$

Date of Filing:

Antico Excavating,



.-.\ 
;

coMMoNwEALTH OF MASSACHUSETTS ór1r*l-+

suffork, ss. M*"r, siiìiZ;ì == 
'?

fler, counsel ., j,,; . '\ 
i -¡.-!

Excavating, Inc. and acknowledged the foregoing instrument to be his free act anA qeèd,'bpfore -+ {'5Excavating, Inc. and acknowledged the foregoing instrument to be his free act and Çèè{,-þs":f;-+.Sme. T ^4.- +ì

O\ "-ll.-j:;""'"

My Commission e

Retum to: !

Eric H. LoefÏler, Esq.
Hinshaw & Culbertson LLP
One International Place, Thirdt Floor
Boston, MA 021l0

nUftft#.ftm¡
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Statement of Account

STATEMENT OF ACCOUNT PURSUANT TO MASS. GEIY. L. c. 254. S8

Notice is hereby given that by virtue of a written contract dated July 12,2005,between

subcontractor, Antico Excavating, Inc. ("¡1¡¡.o"), and the general contractor, J.M. Realty

Managernent, Inc., Antico furnished labor, materials and construction services in the

improvement of real property for J,M. Realty Management, Inc. and the property owner,

Minuteman Commons, LLC.

The improvernents were performed at that certain parcel of land known and numbered as

82 Virginia Road, Lincoln, Massachusetts, with the improvements thereon, as more particularly

described in a quitclaim deed from Líncolndale Realty Trust, r.¡/d/t dated April 29, 2997 and

recorded in Book 27378,Page 174, dated January 20,2005, and registered in the Middlesex
dqr

CountyRegistryofDeeds,inBook4452l,Page358,@dPlanma¡ked

"Plan of Land in Lincoln, Mass. Owned by William J., Jr., and Evangeline C. Parker" dated

Novernber 29, l95l by Snelling & Hilton, Registered Land Surveyors, which plan is recorded

with Middlesei South District Registry of Deeds in Book 787 4 at Page I 5l to which plan

reference is made for a more particular description of said property.

As of the date of this Statement, an account of the Contract is as follows:

t. Contract Price
2. Change Order Amount
3. Adjusted Contract Price
4. Work completed
5. Payments Received
6. Balance Due

$ 1,305,000
$ 49,896
$ 1,354,896
$ 1,354,896
$ 1,254,896
$ 100,000.00

{

ffiilrulWwffiuffiuruffiffiil
Bk:49099 Pg:410 Doc: STATE
P6ge: 1 ol 2 03/08/2007 03:37 PM

.-; ¡+¡(- -L
!-:: ;"f- (-
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.r\ ¡a

COMMONWEALTH OF MASSACHUSETTS

Suffolk, SS. March 8,2007

Then personally appeared the above-named Eric H. LoefTler, counsel for Antico
Excavating, Inc. and acknowledged the foregoing instrument to be his free act and deed, before

Return to:
Eric H. Loeffler, Esq.
Hinshaw & Culbertson LLP
One International Place, Third Floor
Boston, MA 02110

Publþ
Ccrrn'¡n.tretih-of Mr

i'l1' Çe¡¡¡¡i58lolì

Public
My Commission expi



Blanket Lien Bond
(254,s12)

TMPORT.A.NT NOIE ON LIEN BONDS

o The enclosed Lien Bond must be filed with the Registry of Deed named

on the bond. A legal property description must be attached to the bond if
not already done so.

. Subsequently, upon recording and microfilming the same bond, the
Registry of Deed mails the original bond or a stamped receipt back for
your own record.

It is imperative that you handle the filing of your Lien Bond properly in
order to avoid additional costs on your part in the future. Please cal1us at
(781) 681-6656 if you need further assistance. Thank you.

mEqU/miè0E0UtË0

0 1 -06- 2007



LIEN BOND

Bond No. 929423053

KNOW ALL MEN BY THESE PRESENIS, That we, Çglla[ggJ4g of 80 First Street in the County of and
Commonwealth of Massachusetts, as Principal, and Western Surefy Company, a surety company organized
under the laws of South Dakota, and authorized to do business in the Commonwealth, as a surety company, are
holden and stand firmly bound and obliged unto John R. Buckley Jr., Register of Deeds for the County of
Plvmouth in the principal sum of TIVO MILLION EIGHT HUNDRED SD(TEEN TEOUSAND TWO
IIUI\DRED EIGHTY-THREE AND 70I100THS Dollars ($2,816.283.70), to be paid unto said Register and
his successors in said office, to which payment, rvell and truly to be made rve bind ourselves, our heirs,
executors, administratoïs, successors and assigns, jointly and severally, firmly by these presents.

WHEREAS, said Principal is interested in the erection, alteration, repair or removal of a building or structure on
a certain lot of land situated rÀ¡ithin the Plvmouth Registry District in the Commonwealth bounded and
described as follorvs:

.{s set forth in exhihit (A' attached fo and marle a nzrthereof

and desires to free said land from liens for all labor and all iabor and materials entitled to lien protection under
Chapter 254 and amendments thereto:

NOW, TIIEREFORE, the condition of this obligation is such that if the Principat shall pay for all labor and for
all labor and materials entitled to lienprotection under Chapter 254 and amendments thereto under the contract
referred to in the Certificate in this bond, inespective of any agreement made between him and the owner or any
other persons now interested or rvho may hereinafter be interested therein, then the above rvritten obligation
shall be null and void, otherwise to remain in full force and effect.

This bond is made for the use and benefit of all porsons entitled to file the documents for lien protection as
provided in Massachusetts General Laws, Chapter 254 and they and each of them are hereby made Obligees
hereunder, and in case of the failure of the Principal to carry out the provisions of this bond made for their use
and beneflt they and each of them rnay sue hereon in their otvn name.

SIGNED, SEALED and delivered this 22nd day of May,W.

Callahan, fnc.
@rincipal)

By:

C ERTIFIC ATE



Western SuretyCompany
POlryER OF' ATTORNEY APPOINITNG INDIVTDUAL ATTORNEY-IN-FACT

Know Atl l\ten By These Presents, That WESTERN SURETY COMPANY, a Soulh Dakota corporation, is a duly organízed and cxisting corporation

haviog its principal oflice in the City of Síoux Falls, and State of South Dakola, and that it does by virtue of the signature and seal hcrein afTixed hereby

nrake, constitutc and appoint

Brian RDriscoll, Timothy P Lyons, Brian P Curry, Claire A Cavanaugh, Individually

of Norwell, MA, its true and lawful Attorney(slin-Fact with full power and authority hereby conferre.d to sígn, seal and execule for and on its bchalf bonds,

undcdakings and other obligatory inslrumcnF of sintilar naturc

- In Unlimifed Amounts -

and ¡o bind it the¡eby as fulty and ¡o the samc cxtcnt as ifsuch instruments wero signcd by a duly authorized ollicer ofthc corporation and all the acts ofsaid

Attomcy, pursuant lo the authority hcrcby given, are hcreby ratificd and conlirmed.

This Power ofÂttorney is made and cxccuted pursuant to and by authority ofthc By-Law printcd on the revcrse hercof, duly adopled, as ¡nd¡cåled, by

the shaæholders of'thc corporation.

ln W¡tness Whereof, WÉSTERN SURBTY COMPANY has c¡usrd these presents to bc signed by its Sc¡ior Vice Prcsident and ¡ts corporate s€al 10

bc h¿reto aflixed on this 4th day ofJanuary, 2007.

WESTERN SURETY COMPANY

State of South Dakota I
counry of Minnehahâ J 

ss

On this 4th day ofJanuary, 2007, bcfore me penonally came Paul T. Bruflat, to mc known, who, bcing by me duly sworn, did deposc and satr lhat he

rcsides in thc City of Sioux Falls, Stâte of South Dakota; that hc is lhe Scnior Vice Prcsident of WBSTERN SURETY COMPANY dcscribcd ín and which

excqr(ed rhe above instrumcnl; that he knows the se¡l of saíd corporationt that the seal affixcd to lhe said instrumcnt is such corporalc seal; that it rvas so

afTixed pursuant to author¡ty given by thc Boa¡d of Dí¡cctors of said corporation and that he signed his namc therc¡o pursuant to likc authority, and

acknowledges samc to be the act and deed ofsaid coqporation.

My commision expires

November 3O- 2012

CERTIFTCATE

I, L Nelson. Assistant SecreÞry of IVESTBRN SURSrY CìOMPÂNY do hereby certify that lhc Power of Altorncy hereinabovc set folh is still in

WESTERN SURETY COMPANY

forcc,andñrrtherccrti$tha¡hcBy-L¿wofthecorporationprintedon.lhcrcvc¡sehercoFÍsslilfinforce. Intestimonywhereoflhavchercuntosubsc¡ibed

my namc and arlixed the seal of thc sald corpo.t¡"",r,i, åãiä ;;;-- 
"-Wl"' --"-' 

:.8@7
-J
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Complaint

COMMONWEALTH OF MAS SACHUSETTS

MIDDLESEX, SS. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
CIVIL ACTION NO. O2-5195

ST. PAUL MERCURY INSURANCE COMPANY, AS
ASSIGNEE AND SUBROGEE

PIaintiff,

V.

DICK CORPORATION, MIRANT KENDALL LLC, and
NATIONAL FIRE INSURANCE COMPANY
OF HARTFORD,

Defendants.

FIRST AMENDED COMPLAINT FOR DAMAGES AND
ENFORCEMENT OF MECHANIC'S LIEN RIGHTS

I. INTRODUCTION

St. Paul Mercury Insurance Company ("St. Paul") as the assignee and subrogee of

Harding and Smith Corporation's ("H&S") rights and remedies pursuant to a General

Indemnification Agreement dated November 24,1998 (the "lndemnity Agreement") and at

conunon law, brings this action to recover damages as a result of services, labor and materials

used and employed by Mirant Kendall, LLC ("Mirant") and Dick Corporation ("Dick") relative

to the improvement, alteration, or construction of the Kendall Station Repowering Project

located at273 First Street, Parcels I and2, Cambridge, Massachusetts (the "Property").

II. PARTIES, JURISDICTION AND VENUE

l. St. Paul is a Minnesota corporation with its principal place of business at 5801

Smith Avenue, Baltimore, Maryland.



2. On information and beliet Dick is a Pennsylvania corporation with a usual place

ofbusiness at 1900 State Route 51, Large, Pennsylvania. Dick is registered to do business in the

Commonwealth of Massachusetts.

3. On information and belief, Mirant was formerly known as Southern Energy

Kendall LLC, and is a Delaware limited liability company with a usual place of business at 900

Ashwood Parkway, Suite 500, Atlanta, Georgia. On information and beliel Mirant is registered

to do business in the Commonwealth of Massachusetts.

4. National Fire Insurance Company of Hartford ("National") is a Connecticut

corporation with a usual place of business at CAN Plaza,333 South Wabash Avenue, l3-South,

Chicago, Illinois 60685. National is registered to do business in the Commonwealth of

Massachusetts.

5. Jurisdiction for this action is proper pursuant to M.G.L. c. 223A, $3(a), (b) and/or

(e) and venue for this action is proper pursuant to M.G.L. c.223, $8 and M.G.L. c.254, $5.

III. FACTUAL BACKGROUND

Mirant Enters Into General Contract With Dick

6. Mirant is the owner of the Property which is more particularly described on the

property description attached hereto as Exhibit A.

7. On or about January 19,2001, Dick entered into a written General Contract with

Mirant (the "General Contract") for the construction of the Kendall Station Repowering Project

located at the Property (the "Project"). The Project consists of increasing the output of the

existing Kendall Station Repowering Plant by installing a heat recovery boiler and General

Electric combustion turbine.

-2-



8. On or about Apn|26,2001, National issued a bond to Dick as principal which

secured payments to "persons supplying labor and material" to the Project (the "National

Bond"). A copy of the National Bond is attached hereto as Exhibit B.

Dick Entered Into A Subcontract With H&S

9. On or about March 2000, Dick requested that H&S submit a bid price for the

Project's mechanical work.

10. H&S' bid/price was based upon a design narrative, Piping and Instrumentation

Drawings ("P&ID's") and General Arrangement Drawings (collectively, the "Bid Information")

which Dick fumished to H&S on or about March 2000.

1 1. Upon information and belief, Dick solicited bid prices for the Project's

mechanical work from other subcontractors which prices were to be based on the Bid

Information.

12. Dick represented to H&S that the Bid Information fairly and accurately depicted

the scope and design of the Project and could be used by H&S in order to prepare its bid price for

the Project's mechanical work.

13. ln reliance upon the Bid Information and Dick's representations as aforesaid, on

or about April 6, 2000, H&S submitted its bid price to Dick for the Project's mechanical work in

the amount of $13,800,000.

14. Dick accepted H&S' bid price on or about October 2000.

15. On or about December 8, 2000, H&S entered into a subcontract with Dick to

furnish and install the Project's mechanical work (the "subcontract") which was based upon a

reduced scope of the work as mutually agreed upon by Dick and H&S. A copy of the

Subcontract without exhibits is attached hereto as Exhibit C. The Subcontract's exhibits are too

-J-



voluminous to be appended to this Complaint, are available to the parties, and are available to the

Court upon request.

16. Under the Subcontract, H&S agreed to furnish and install the Project's

mechanical work for a lump sum price of $12,061,182 (the "subcontract Sum").

17. As a condition of the Subcontract, Dick required and H&S agreed to furnish

payment and performance bonds to Dick.

18. Pursuant to the Subcontract, H&S requested and St. Paul issued a Payment Bond

No. J26218 and a Perforïnance Bond No. JZ62l8 (the "St. Paul Bonds") in favor of Dick as

obligee and beneficiary. Copies of the St. Paul Bonds are attached hereto as Exhibits D and E.

19. Beginning in November 2000 H&S commenced work under the Subcontract.

20. During the course of construction, H&S discovered that the design and scope of

the Project's mechanical work had changed materially and substantially from the mechanical

work's scope and design as contained in the Bid Information.

21. Between the time when Dick had furnished the Bid Information to H&S and

requested that H&S submit a bid price for the Project's mechanical work, Dick had either caused

portions of the Bid Information to be changed or had actual knowledge of such changes, and

failed to provide that information to H&S before the execution and delivery of the Subcontract.

22. H&S did not learn of the substantial and material changes in the scope and design

of the Project's mechanical work until Dick's release of the engineering plans which occurred in

or around August 2001 -- approximately eight months after the Subcontract had been executed

and delivered and, approximately ten months after H&S began construction of the Project.

23. As a result of the substantial and material changes to the scope and design of the

Project's mechanical work, and the scope and design of the Project in general, H&S was forced

-4-



to expend or became liable for additional expenses, costs and fees and sustained damages for,

without limitation, the following:

Compensatory delays resulting from Dick's failure to timely produce
engineering drawings, the late delivery of equipment, and by Dick's
failure to adequately coordinate activities of its other subcontractors with
H&S so as not to delay, interfere or hinder with H&S' work and by failing
to respond timely to H&S' requests for information;

Compensatory delays sustained as a result of the late completion of the
Project by other subcontractors;

Additional time extensions beyond the time period set forth in the
Subcontract in which H&S had to complete its Subcontract work; and

Additional costs and fees incurred as a result of changes in the scope and
design of the Project's mechanical work and the scope and design of the
Project in general.

24. As a result of all of the changes in the scope and the design of the Project's

mechanical work and to the Project, generally, and Dick's failure to compensate H&S for its

extra work and other costs and expenses related therein, H&S was financially unable to complete

the Subcontract.

25. Consequently, on or about May 2002, St. Paul began completing the Subcontract

work.

26. St. Paul has become subrogated to the rights to H&S to all Subcontract proceeds,

receivable due from Dickclaims, funds, property, rights, rights to payment, actions and accounts

under the Subcontract.

27. On or about November 24,1998, H&S, among others, entered into the Indemnity

Agreement with St. Paul under which H&S agreed that, upon default of its obligations, under the

St. Paul Bonds, St. Paul would have the right to:

a-

b.

d.

a. take immediate possession of any funds, property or rights;



b. collect any sums as may be due H&S; and,

c. collect any checks, drafts, warrants and other agreements for
payment to H&S.

A copy of the Indemnity Agreement is attached hereto as Exhibit F.

28. By virtue of the Indemnity Agreement, H&S has assigned, among other things, all

Subcontract proceeds, claims, funds, property, rights and actions and all other rights to payment

which it had on account of the Subcontract to St. Paul.

29. By virrue of the Indemnity Agreement and under equitable rights of subrogation,

St. Paul is entitled to prosecute this action as the assignee and subrogee of H&S.

30. St. Paul has substantially completed in good faith all Subcontract work.

31. St. Paul has fully completed all of the Subcontract work.

32. The Subcontract Sum, less previous payments made by Dick is approximately

$2,757,074.29 which amount is due and owing to St. Paul, together with costs, interest and

attorneys' fees as shown on the account annexed hereto as Exhibit I.

33. As of this date, Dick has approved 14 change orders totaling $449,226.08 of

which Dick has paid to date the sum of $340,420.40 as shown on the account annexed hereto as

Exhibit G leaving a balance due to St. Paul of $108,805.68 on such change orders.

34. St. Paul, as H&S' assignee and subrogee, is further entitled to an amount of not

less than 57,340,946.07 for the extra work, changes, change conditions and related claims and

extra work orders as set forth on the account annexed hereto as Exhibit H, together with all

direct, indirect, incidental and consequential damages related thereto, plus costs, interest and

attorneys'fees.

35. St. Paul, as H&S' assignee and subrogee, is entitled to approximately

$10,206,825.94 based upon the account annexed hereto as Exhibit I, together with all direct,
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indirect, incidental and consequential damages related thereto plus costs, interest and attorneys'

fees.

36. Dick has failed and refused to pay the aforesaid amounts, in breach of the

Subcontract.

37. H&S and St. Paul as H&S' assignee and subrogee incurred the aforesaid amounts

with a reasonable expectation of being paid therefor.

38. Dick is liable to St. Paul as H&S' assignee and subrogee for all amounts set forth

herein, together with costs, interest and attorneys' fees.

39. All conditions precedent to the maintenance of this action by St. Paul have been

fully performed and satisfied.

IV. ST. PAUL'S CLAIMS

COUNT I - Breach of Subcontract - Dick Corporation

40. St. Paul repeats and realleges the allegations contained in Paragraphs 1 to 39 of

the Complaint as if fully set forth herein.

41. H&S and St. Paul as H&S' assignee and subrogee fully performed the

Subcontract work.

42. H&S and St. Paul as H&S' assignee and subrogee substantially performed in

good faith all Subcontract work.

43. Dick breached the Subcontract by:

a. unilaterally expanding the work of H&S beyond the scope of the
Subcontract;

b. delaying the Subcontract work;

c. misrepresenting the scope of the work to be completed by H&S;

d. failing to coordinate the various subtrades;
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e. failing to respond timely to Requests for Information submitted by H&S

and St. Paul; and,

f. failing and refusing to pay amounts due and owing under the Subcontract,

including the base contract amount and amounts for extra work, delays,

and impact costs.

44. St. Paul, as H&S' assignee and subrogee, has been damaged by Dick's breach of

the Subcontract.

45. St. Paul, as H&S' assignee and subrogee, is entitled to all damages arising out of

Dick's breach of the Subcontract, together with costs, interests and attomeys' fees'

COUNT II - Ouantum Meruit - Dick Corporation

46. St. Paul repeats and realleges the allegations contained in Paragraphs I to 39 of

the Complaint as if fully set forth herein.

47. St. Paul substantially performed the Subcontract work in good faith with the

reasonable expectation of payment therefor.

48. Dick received the benefit of H&S' and St. Paul's work and has not paid for that

benefit.

49. St. Paul, as H&S' assignee and subrogee is entitled to recover the fair value of the

labor, material, equipment and services furnished and/or performed by it on the Project.

50. Dick is liable to St. Paul as H&S' assignee and subrogee for the fair value of the

labor, material, services and equipment fumished and/or performed by it on the Project together

with costs, interest and attorneys' fees.

5 I . Dick is liable to St. Paul for the fair value of the labor, services, material and

equipment furnished and/or performed by H&S and St. Paul as assignor and subrogor in

connection with the Project together with costs, interest and attorneys' fees.
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COUNT III - Promissory Estoppel - Dick Corporation

52. St. Paul repeats and realleges its allegations in Paragraphs 1 to 39 as if fully set

forth herein.

53. Dick by its conduct including oral and written representations to H&S should

have expected to induce action or forbearance of a definite and substantial nature.

54. Dick's promise to compensate H&S for all work performed and materials

installed induced H&S to continue to provide labor and materials, which were beyond the scope

of the Subcontract to accommodate Dick's construction schedule.

55. H&S provided work and materials to Dick with the reasonable expectation of

being paid therefor.

56. An injustice can be avoided only by enforcement of Dick's promise to pay H&S.

COUNT IV - M.G.L. C.934. Q 2 and 11 - Dick Corporation

57. H&S repeats and realleges its allegations in Paragraphs I to 39 as if fully set forth

herein.

58. At all times material and relevant hereto, H&S and Dick, or their agents engaged

in the conduct of trade or comrnerce.

59. All acts engaged in by Dick relative to the instant complaint occurred primarily

and substantially in the Commonwealth of Massachusetts.

60. Dick has engaged in unfair and deceptive acts and practices in violation of M.G.L.

c. 934, $$2 and 11 including, without limitation, the following:

a. failing to disclose material information to H&S before entering into the
Subcontract; and

b. misrepresenting the scope of the work in the Subcontract to H&S.
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61. Dick's above described actions were done knowingly, willingly and/or

intentionally.

62. As a result of Dick's unfair and deceptive acts, H&S has sustained actual

damages, including, but not limited to delay cost, material cost, and labor costs and is liable to

St. Paul for the balance of the work completed under the Subcontract.

COUNT V - Mechanics Lien - Mirant

63. St. Paul repeats and realleges its allegations in Paragraphs I to 39 as if fully set

forth herein.

64. Mirant is the owner of the Property.

65. Mirant entered into the General Contract to erect, alter, repair or remove a

building or strucfure upon the real estate described above.

66. H&S entered into the Subcontract pursuant to which H&S has furnished labor or

material, or both labor and material, rental equipment, appliances or tools for the building

located on the property described above. An account of the amount owed to H&S by Dick as of

December 20O2is annexed hereto as Exhibit I.

67 . On June 19,2002, H&S recorded a Notice of Contract in the Middlesex South

District Registry of Deeds. A copy of the Notice of Contract is attached hereto as Exhibit J.

68. On September 13, 2002, St. Paul recorded a Statement of Account in the

Middlesex South District Registry of Deeds. A copy of the Statement of Account is attached

hereto as Exhibit K.

69. On September 17,2002, H&S recorded a Statement of Account in the Middlesex

South District Registry of Deeds. A copy of the Statement of Account is attached hereto as

Exhibit L.

- 10-



70. H&S provided copies of the Notice of Contract and Statement of Account to

Mirant and Dick. A copy of the letter providing notification is attached hereto as Exhibit M'

7 | . By virrue of the parties' contracts, the Notice of Contract and Statement of

Account, and the use of H&S and St. Paul as H&S's assignee and subrogee's materials and labor

for the construction of the Project contracted for by Mirant, St. Paul as H&S's assignee and

subrogee claims a lien upon said real estate to secure it for the unpaid balance of its account and

interest thereon.

COUNT VI - Bond Ctaim - National

72. St. paul repeats and realleges its allegations in Paragraphs I to 39 as if fully set

forth herein.

73. On or about April 26, 2007,National issued the National Bond which provided

for payment of Subcontractors on the Project for services rendered to and materials provided by

Subcontractors including H&S on the Project.

74. H&S and St. Paul as assignee and subrogee have fully and substantially

completed the Subcontract work.

75. St. paul, as H&S's as assignee and subrogee, rendered services and provided

materials to Dick.

76. H&S and St. Paul as H&S's assignee and subrogee have furnished extra work as

requested by Dick.

77. St. Paul has performed all conditions precedent to maintain this claim against

National.

78. St. Paul is an eligible claimant under the National Bond.

- 11-



COUNT VII - Account Annex - Dick

79. St. Paul repeats and realleges its allegations in Paragraphs 1 to 39 as if fully set

forth herein.

80. Dick owes St. Paul as assignee and subrogee of H&S's rights the amount of

which the Subcontract in the amount of $10,236,825.94, as set forth in the Account annexed

hereto as Exhibit I, together with all other direct, indirect, incidental and consequential damages,

plus costs, interest and attomey's fees.

81. The total balance due from Dick is 510,236,825.94, as set forth in the Account

annexed hereto as Exhibit I, together with all other direct, indirect, incidental and consequential

damages, plus costs, interest and attorney's fees.

WHEREFORE, the Plaintifl St. Paul Mercury Insurance Company demands that:

1. Pursuant to Count I, that judgment enter against Dick in favor of St. Paul for all

amounts due under the Subcontract;

2. Pursuant to Counts II and III, that judgment enter against Dick in favor of St. Paul

for the fair reasonable value of the services, labor, and materials provided to it by H&S;

3. Pursuant to Counts IV and VII, that judgment enter against Dick in favor of St.

Paul for the amount of its actual damages such amount to be not less than doubled nor more than

trebled;

4. Pursuant to Counts V, that judgment enter against Mirant in favor of St. Paul for

the fair and reasonable value of the services, labor and materials provided; and

5. Pursuant to Counts VI, that judgment enter against National in favor of St. Paul

for all amounts due under the Subcontract.

-12-



CornPlaint to Discharge Lien

COMMONWEALTH OF MASSACHUSETTS

PLYMOUTH, SS SUPERIOR COURT
CIVIL ACTION NO.:

SOUTH WATER CONSTRUCTION LLC,

Plaintiff,

ZENITH STEEL ERECTORS, INC.,

Defendant,

EASTERN BANK,

Party-In-Interest.

VERIFIED COMPLAINT TO DISCHARGE LIEN PURSUANT TO M.G.L.c.254 I 15,{

INTRODUCTION

1. By this action, South Water Construction,LLC ("South Water") seeks to

discharge a lien recorded by the defendant, Zenith Steel Erectors, Inc. ("Zenith"). Zenith

recorded its lien on property located at 8 Natalie Way, Plymouth, Massachusetts (the "Property")

owned by Pajwy LLC ("Pajwy") claiming that it performed work under a written contract as a

subcontractor to South Water in conjunction with the construction, alteration or repair of the

Plymouth Sports Dome, Plymouth, Massachusetts (the "Project").

2. As set forth more fully below, Zenith does not have a valid lien because it

failed to meet the requirements set forth in the mechanic's lien statute, M.G.L.c. 254,5 l, et seq.,

for perfecting and enforcing a lien against the owner of the property. Specifically, Zenith



. failed to file a civil action to enforce its lien within ninety days after the filing of
its statement of account.

Accordingly, as Zenìth has failed to comply with the procedural prerequisites for

perfecting and enforcing its lien, Zenith's lien must be discharged.

PARTIES

3. The Plaintiff South Water is a Rhode Island limited liability company and is the

general contractor on the Project.

4. The Defendant Zenith is a Massachusetts corporation with a principal place of

business at 300 Granite Street, Suite 408, Braintree, Massachusetts.

5. Eastem is on information and belief a Massachusetts corporation with a principal

place of business at 36 Main Street, Plymouth, Massachusetts. On information and belief

Eastern holds a mortgage on the Property. Eastern is named solely as a party-in-interest based

upon its alleged mortgage interest in the Property.

FACTUAL ALLEGATIONS

6. The Project involved the construction of a sixty thousand (60,000) square foot

athletic complex known as the "Plymouth Sports Dome" located in Plymouth Massachusetts.

The Sports Dome was designed to be one of the premier indoor athletic facilities in

Massachusetts.

l. Pajovy selected South Water to perform the general contracting work on the

Project.

8. On o¡ about June23,2005, South Water entered into a Standard Form Of

Agreement Between Owner And Contractor For A Stipulated Sum (the "Contract") with Pajwy

to construct the Project. The original contract sum was $1,935,532.



g. In conjunction with the Project, on or about August 26,2005, South water

retained Zenithto perform the steel erection work on the Project. Zenith's original contract price

was $230,000 (the "subcontract").

10. In or around November 2005, South water terminated zenith'

1 l. On or about February 6,2006, Zenithrecorded its Notice of Contract and

Statement of Account in the Plymouth County Registry of Deeds. A copy of the Notice of

contract and statement of Account are attached as Exhibit A and Exhibit B respectively'

12. M.G.L.o. 254, ç 11 states, in relevant part that

A [mechanic's lien] shall be dissolved unless a civil action to

enforce it is comménced with in ninety days after the filing of the

statement required bY section 8.

13. Notwithstanding the plain language of the statute, it has been over ninety days

since Zenith recorded its statement of account and Zenith has failed to file an action to enforce

its lien.

14. Zenith's failure to meet the requirements of M.G.L.o .254, $ 11 is justification for

discharging its lien.

WHEREFORE, South Water requests that this Court:

(a) discharge Zenith's lien filings against the Property pursuant to M.G'L'c ' 254, 5

154; and

(b) grant South Water such other and further relief as the Court deems just'



SOUTH WATER CONSTRUCTION LLC
By its attorneys,

Richard E. Briansky, Esq.(BBO# 632709)
PRINCE, LOBEL, GLOVSKY & TYE LLP
100 Cambridge Street, Suite 2200
Boston, MA 02114
Phone: (617) 456-8052
Fax: (617) 456-8100

VERIFICATION

I, Perry Boudreau, the manager of South Water Constructio n LLC verify that I have read the
foregoing verified complaint. The facts stated therein are based upon my personal knowledge,
the investigation performed by South Water and its agents and/or employees as reported to me,
public records obtained at the Plymouth County Registry of Deeds, or upon records of South
Water as kept in the usual course of its business. To the best of my knowledge, information and
belief, the statements contained therein are true.

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY THIS DAY OF
JUNE 2006

Perry Boudreau
Manager
South Water Construction, LLC



Fù:-r Coüplaint to Discharge Lien

COMMONWEALTH OF MAS S ACHUSETTS

WORCESTER, SS ST.JPEzuOR COURT
c.A. NO. 05-

SHINING ROCK GOLF COMMUMTY,LLC,
Plaintitr

v.

PUBLIC \MORKS SUPPLY CO.INC.
Defendant

VERITÏED COMPLAINT TO DISCHARGE
LIEN PURSUANT TO M.G.L. c. 254. S 154

1. In this action, Shining Rock Golf Community, LLC ("Shining Rock") seeks to

discharge a lien improperly recorded by the defendanq Public Works Supply Co. I¡c. ("Public

V/orks'). Public Works recorded its lien on properly owned, io purt" by Shining Rocþ claiming

,h"l i, worked under a written contract as a subcontractor to Universal Golf Consürrction

Corporation ("UGC"). As the general contractor, UGC had contracted with $hining Rock

Partrers, LLC ("Developer") to construct a golf course project. Public Works alleges that a

balance of $58,999.17 remains due on its conhact with UGC.

2. As set forth more fully below, Public 'Works 
does not have a valid lien because it

failed to meet the requirements set forth in the mechanic's lien statute, M.G.L. c.254, $ l, ef

seq., for perfecting and enforcing a lien against the owner of properfy. Specifically, Public

Works:

failed to timely record a notice of contract pursuant to M.G.L. c.254, $ 4,

failed to timely record a statement of account pursuant to M.G.L. c.254, $ 8, and

)
)
)
)
)
)
)
)
)
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o failed to commence this action to enforce its lien within 90 days of the last date by which

it should have recorded its statement of account pursuant to M'G'L' c' 254, $ I 1'

The failure to meet any one of these requirements invalidates Public Works' lien' thereby

entitting Shining Rock to a discharge of the lien pursuant to $ l5A'

3. The plaintiff Shining Rock is a Massachussfts limited liabilify companY, with a

principal place of business located at239 Concord Road, Lincoln, Massachusetts' Shining Rock

owns certain real estate on which a golf course and associated amenities are being developed in

Norlåbridge and Upton, Massachusetts'

4. The defendant pubtic 'Works is, upon information and belief, a Massachusetts

corporation with a principal place of business at27 Garden Street, Danvers, Massachusetts'

5. The Developer is a New Hampshire limited liability company, with an address

ca¡e of Sinclair ¡4¿çhine Products, Aþort Road" Claremon! New Hampshire' and is the

developer of the Shining Rock Golf Community in Northbridge and Upton'

6. Shining Rock owns certain real estate on which a golf course and associated

amenities are being developed in Northbridge and Upton, Massachusetts. The Developer entered

into ¡vo separate contracts with UGC, as general contractoç the first to build the golf course and

the second to build certain of the roads throughout the community. (True and correct copies of

the golf course and the roads contracts (not including certain attachments and incorporated

documents) are attached hereto as exhibits A and B, respectively.) As contemplated, inter alía,

by section 11 of each general contract (entitled "subcontracts"), UGC hi¡ed various

subcontractors to complete work on the projec! including, Public v/orks alleges, Public works'

- - -1:, -Despitråeingpaid-over-$4;00ÈS00 behveen both of the contracts, UGC never

completed its work, did not perform as required under its contracts, caused huge delays and

)
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damage to the project and to the Developer and Shining Rock, an{ by no later than late October

2004, had abandoned the project. On Novemb ,r 3,2004, UGC recorded notices of contract and

statements of account with respect to both the roads contract and the golf course contracl (,See

Exh. C, IT 43-46, &. Exh. D.) By November 9, 2004, Shining Rock's and the Developer's

lawyers had formally notified UGC that UGC "had ceased work on the Shining Rock Golf

Community project and has removed its equipment from the site." (See Exh. E.)

8. In a complaint it filed in early 2005 against Shining Rock and the Developer,

UGC alleged that *On or about November 10,2004, [it] suspended its work under the Roads

Contract and the Golf Course Contact." (See Exh. C, I 38.) However, in a pleading that UGC

filed recently in the United States Bankruptcy Court for the District of New Hampshire, UGC

alleged that it "suspended work in October 20M." (,See Exh. F, 11 3.) Therefore, while the exact

datethatUGCstoppedworkontheprojectmaybeindispute,itcannotbedisputedthatUGC

had ceased work on the project by no later than November 10, 2004.1

g. On or about January 28,2005, UGC filed its complaint against Shining Rock and

the Developer, asserting claims for breach of contract and rigbts under the lien statute. Shining

Rock (and the Developer) deny any liability to UGC and have asserted counterclaims against

UGC for damages in an emount that is still increasing but will exceed $2,000,000. UGC's

¡¡scþ¡niss lien case is pending in this Court and is entitled Universal Golf Cory. v. Shíning Rock

Golf Community, LLC, et al., Civtl Action No. 05- I 624.

10. UGC also failed to pay maûy of its subcontractors, including, Public 'Works

claims, Public'Works, resulting in certain subcontractors commencing litigation against Shining

Rock under the mechanic's lien statute in late 2004. One of those subcontractors is Eamonn

I Shitir.g Rock disputes UGC's dafe on November 10, 2004, but adopts it herein soleþ for purposes ofthe

applicæion to discharge Public Works' lien I¡ fact, UGC last provided any labor or materials well before that date.
-J
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McMahor¡ dlbla Enec Machinery ("Extec"), who is represented by the søme løwyer ønd the

same law firm that represents Publíc ÍYorks. Extec recorded its notice of contract and its

statement of account on November t2,2004 (see Exh. G), and commenced suit in this Court

against Shining Rock on or about December 2,2004, Civil Action No. M-2342.

11. On June 16,2005, well over seven months after UGC last provided any work on

the project Public 'Works commenced its own action in this Court to enforce a purported

subcontractor's lien against Shining Rock. (A tn:e and correct copy of Pubüc Works' complaint

is attached as Exhibit H.) Public Works alleges, in that action, that on May 24,2004, it entered

into a written contract with UGC to supply material for the project as a subcontractor. @xh. H, Í

7.) In its complaint, Public Works alleges that it provided materials to UGC in accordance with

the contract and that $58,999.17 is due and owing to Public V/orks to date. Qd., nn 8-9.) The

complaint does not allege when the materials actually were supplied under that alleged contract

but by October 25, 2004, Public V/orks had sent all its invoices to the Developer, requesting

payment of them because UGC had not paid them. (Exh. t) The last shipment date identified in

the invoices that Public Works attached to its complaint is Se,ptember 30,20M. (Id.)

t2. On information and belie{, Public V/orks was aware by early November 2004 that

UGC had stopped work.

13. Public V/orks did not record its notice of contract untìI February 11, 2005. (See

Exh. J.)

14. Public rù/orks did not record its statement of account until June 10,2005. (See

Exb- K.)

15. Public'Works did not file its complaint until June 16, 2005. Its sole claim against

ghining Rock is pursuant to the mechanic's lien statute, M.G.L. c.254, $ l, et seq.

ID # ¡t4l 853r0l/l 437VZJ 09.07 2005



16. M.G.L. c.254, $ 4 requires that a subcontractor record its notice of contact "not

later thøn the earliest of (i) sixty days after filing or recording the notice of substantial

completion under section two A; (ü) ninety days after ñling or recording of the notice of

termination under section two B; or (iü) nínety days after the løst doy a person entìtled to

enforce a lìen under sectíon two or ønyone claímíng by, through or under hím perþrmed or

furnßhed labor or maferials or both labor and materials to the proiecl or furníshed rental

eqaípment, øpplíønces or tooh." @mphasis added-)

17. Accordingly, the last day by which Public V/orks was required to record its n'otice

of contract y¿s ninety days after the last date that it or UGC performed any work on the project.

Public V/orks has not alleged (and cannot allege) that it performed any work after UGC last

provided any work or services. 1ç5rrming, for purposes of this complaint only, the truth of

UGC's judicial pteading that it "suspended" its work (which it never "restarted") on November

70,20M, then the last date by which Public \Morks was required to record its notice of contract

was Febmary 8, 2005. Indeed, since UGC itself has now alleged that it suspended its work in

October 2004 and recorded its notices of contract and its statements of account on November 2,

20O4 (see I 8, supra), that deadline undoubtedly was no later than sometime in late January,

2005. However, Public V/orks did not record its notice of contract until February 11, 2005.

18. Public Works' Iien also must be discharged for the sçarate and indepe'ndent

reason that it also failed to meet the deadline, under c. 254, $ 8, for the recording of its statement

ofaccount.

19. M.G.L. c.254, $ 8, required Public Works to record its statement of account 'hof

later than the earlíest of: (i) ninety days after filing or recording tbe notice of substantial

completion under section two A; (ü) one hundred and twenty days after ñling or recording of the
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notice of termination under section two B; or (iii) one hundred and twenty days after the last

day a person entitled to enþrce a lien under section two or anyone cløíming by, through or

ander him perþrmed or farnished løbor or materíals or both løbor and materíals to the

projecl orfarníshed rental equipment, øpplíønces or tools."

20. Accordingly, the last day by which Public V/orks was required to record its

statement of account was 120 days after the last date that it or UGC performed any work on the

project. For the reasons discussed above, that date began to run no later than November 10,

20M. Public Works therefore should have recorded its statement of account no later than March

10, 2005. However, Public V/orks recorded its statement of account on June 10, 2005, and

therefore missed this separate and independent deadline by three months.

21. Finally, M.G.L. c.254, $ I l, provides that "[t]he lien shall be dissolved unless a

civil action to enforce it is commenced within ninety days after the filing of the statement

requiied by section eight [f.a, the statement of account]." Public Works was required to file its

statement of account by no later than March 10, 2005. If it had done so, which it did not, it

would have had to file its lawsuit by no later than June 8, 2005. Public Works filed its case on

June 16, 2005. That provides an additional, independent reason to order the dismissal of Public

Works'lien.

22. To the extent that Public Works claims that its untimely notice of conkact

included the information required by Section 8 an{ thus, met the requirements set forth in

Section 8, its lien still fails. The ninet¡r day period to commence the required litigation therefore

would simply have commenced earlier @ebruary 12,2005). That means Public V/orks would

have been required to file its complaint by no later than May 12,2005, over a month before its

actual filing date of June 16,2005.
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23' Public worlcs' failure to meet each of the deadrines contained in M.G.L. c.254,
$$ 4' 8 and l l provides separate and independent reasons for discharging its rien.

24. On July lZ, 2005, counsel for Shining Rock sent to co,nsel for public Works arequest that Public wo¡ks voluntarily dismiss its litigation against shining Rock and dischargeits lien' (^see Exh' L') Public v/orks refüsed to do so, requiring shining Rock to fire a moüon todismiss the complaint in the public Works case.

WI{EREFORE, Shining Rock requests that this Court:

(Ð 
,?'ili'.i:ïii*:îff:r:ii*.î?f ' Iien nrings againsl shining Rock pursuÍult

(iÐ u"o"lg...t - c- 23r, $ 6F, iszue-a.separare fuj*q rhar pubric works, firing of itsrien and its pursuir orit '"o*?r"ini"gain 
ii@g n""t î-"* *nory fivorousäå::l##J*#,,îî:#;1"î1fl" l"* n"ãr,,r, i*-îsni"i"e no.r-it,

(iiÐ Grant shiningRock zuch other and fi.'therrerief as the court deems jusl
Respectñrlly submined

(

Dated: S.pt..U", J
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Indenrnity Provision

Secfion 1 1. INDEMNIFICATION.

To the fullest extent permitted by law, the Subcontractor further specifically obligates itself to the

Contractor, Surety, Owner and any other party required to be indemnified under the Prime Contract or the

Completion Agreement, jointly and severally, in the following respects, to-wit:

(a) to defend and indemnify them against and save them harmless from any and all claims,

su¡ts, l¡a'b¡iity, expense or damage for any alleged or actual infringement or violation of any patent or

patented right, arising in connection with this Subcontract and anything done thereunder;

(b) to defend and indemnify them against and save them harmless from any and all claims, suits

or liability îor damages to property including loss of use thereof, injuries to persons, including death, and

from any other clãims, suits oi t¡aUil¡tieã, including any fines and/or penalties imposed upon the

Contractôr or Surety due to violation of any State, Federal, or other laws or regulations including but not

limited to fines and penalties assessed by OSHA, on account of acts or omissions of Subcontractor, or

any of its subcontractors, suppliers, officórs, agents, employees or servants, whether or not caused in

part Uy the active or passive negligence or. óther fault of a party indemnified hereunder; provided,

however, Subcontractoi's duty herõunder shall not arise if such claims, suits or liability, injuries or death

or other claims or suits aie caused by the sole negligence of a party indemnified hereunder.

Subcontractor's obligation hereunder shall not be limited by the provisions of any Workers' Compensation

act or similar statute;

./'-
1"1 to pay for all materials furnished and Work and labor performed under this Subcontract'

and to ruiirty the Cônfactor and Surety thereupon whenever demand is made and to defend and

indemnify the Contractor, Surety Owner and other indemnified parties against and save them and the

premises harmless from any and all claims, suits or liens therefore by others than the Subcontractor;

(d) to obtain and pay for all permits, licenses and official inspections necessary for its Work,

and to comply with all laws, ordinãnces and regulations bearing on the Work and the conduct thereof;

(e) the Subcontractor warrants and guarantees the Work covered by this Subcontract and

agrees to make good, at its own expense, any defect in material or workmanship which may occur or

dãvelop prior to the Contractor's release from responsibility to the Surety therefor;

(f) the Subcontractor assumes toward the Contractor all obligations and responsibilities that

the Contractor assumes toward the Surety and others, as set forth in the Completion Agreement, insofar

as applicable, generally or specifically to Subcontractor's Work;

tlts) The Subcontractor shall defend and indemnify the Contractor, Surety, Owner and other

indemnifìód parties against, and save them harmless from, any and all loss, damage, costs, expenses

and attorneys' fees õuffered or incurred on account of any breach of the aforesaid obligations and

covenants, and any other provision or covenant of this Subcontract. Notwithstanding the above,

Contractor, at its soie discretion, reserves the right to defend any one or all of the following: the Owner,

the Surety or other indemnified parties, Contractor's surety and itself. Such election to defend by

Contractor shall not in any way limit Subcontractor's responsibility to indemnify and hold harmless as

provided herein.

Secfíon 12. LIENS AND CLAIMS.

Subcontractor shall, as and when requested, furnish evidence satisfactory to the Contractor, Surety,

Owner and Owner's Representative that all amounts due for labor and material furnished the

Subcontractor in connection with performance of this Subcontract have been paid, including union health,

welfare and pension fund payments and payroll taxes. Such evidence shall be furnished in such form

and manner as requested by Contractor, and all statements relative thereto shall, if called for by

Contractor, be made by swornaffidavit. Subcontractor shall furnish to Contractor releases of bond rights

and lien rights by pur"bns who have furnished labor, material or other things in the performance of this



Subcontract, it being agreed that payment of money otherwise due Subcontractor need not be made by
Contractor until such releases are furnished. Subcontractor shall deliver its Work free from all claims,
encumbrances and liens.



Lien l^Iaiver

DATE

EXHIBIT D _ SUBCONTRACTOR WAIVER OF LIEN

RECfl

General Contractor:

Proj ect :

Month Funded For:

Total Amount Previously
Paid:

Amount Paid This Date:

Retainage Held to Date:

SUFFOLK CONSTRUCTION

Tn consideration of the receipt of the amount of payment set forth above and
any and all- past pa)¡ments received from GeneraÌ Contractor j-n connection with
the project, SubcontracLor acknowledge and agrees that it has been paid all sums
due for aIl J-abor, materials and/or equipment furnished by the Subcontractor to
or in connection with the project and the undersigned hereby releases,
discharges, reJ-inquishes and waives any and aJ-l claims, suits, liens and rights
under any Notice of Identification, Notice of Contract or Statement of Account
or other lien enforcement procedure, as weII as claims under any payment or
other bond issued in connection with the Project, with respect to he Owner, the
Project and,/or against Suffol-k and it's sureties on account of any lab'or,
materials and/or equipment furnished through the date hereof.

The Subcontractor individual represents and warrants that he is the duly
authorized representative of the Subcontractor, empowered and authorized to
execute and deliver this document on behalf of the Subcontractor and that this
document binds the subcontractor for alI purposes stated herein.

The Subcontractor represents and warrants that it has paid in full each and
every sub-subcontractor, Iaborer and l-abor, material and,/or equipment supplier
with whom undersigned has dealt in connection with the Project and the
subcontractor agrees at j-t's soÌe cost and expense to defend, indemnify and
hol-d harmless Suffolk against any claims, demands, suits, dispuLes, damages,
costs, expenses(including attorney's fees), tiens and,/or claims of lien made by
such sub-subcontracLors, Iaborers and labor and,/or material suppliers arising
out of or in any way reÌated to the Project. This document is to take effect as
a sealed instrument.

Signed under the penalties of perjury as of this day
of 20

Name of fndividual/Company releasing Lien

Signature and Title

Prlnted Name of Individual Signing this Lien Waiver



Stotutes

Si entNcE 
^ 

LoBEL ^cLovsKY & TYE Ì
i00 Cambridge Street,

Suite 2200
Boston, MA 02114



2s4 $ 2
Written contract; notice; time for filing; form

A person entering into a written contract with the owner of any interest in real property,
or with any person acting for, on behalf of, or with the consent of such owner for the
whole or part of the erection, alteration, repair or removal of a building, structure, or
other improvemeni to real property, or for furnishing material or rental equipment,
appliances, or tools therefor, shall have a lien upon such real property, land, building,
structure or improvement owned by the party with whom or on behalf of whom the
contract was entered into, as appears of record on the date when notice of said contract is
filed or recorded in the registry of deeds for the county or district where such land lies, to
secure the payment of all labor, including construction management and general
contractor services, and material or rental equipment, appliances, or tools which shall be
furnished by virtue of said contract. Said notice may be filed or recorded in the registry of
deeds in the county or registry district where the land lies by any person entitled under
this section to enforce a lien, and shall be in substantially the following form:

Notice is hereby given that by virtue of a written contract dated _, between _, owner,
and _, contractor, said contractor is to furnish or has furnished labor and material or
rental equipment, appliances or tools for the erection, alteration, repair or removal of a
building, structure, or other improvement on a lot of land or other interest in real property
described as follows:

(INSERT DESCRIPTION)

Such person may file or record the notice of contract at any time after execution of the
written contract whether or not the date for performance stated in such written contract
has passed and whether or not the work under such written contract has been per.formed,
but not later than the earliest of,

(i) sixty days after filing or recording of the notice of substantial completion under
section two A;

or

(ii) ninety days after filing or recording of the notice of termination under section two B;

or

(iii) ninety days after such person or any person by, through or under him last performed
or furnished labor or materials or both labor and materials.



2s454
Subcontractors; written contract; notice; filing;
form; indirect contractual relationship; notice of

identifÏcation
Whoever furnishes labor, including subcontractor construction management services, or
who furnishes material, or both labor and material, or furnishes rental equipment,
appliances or tools, under a written contract with a contractor, or with a subcontractor of
such contractor, may file or record in the registry of deeds for the county or district where
such land lies a notice of his contract substantially in the following form:

Notice is hereby given that by virtue of a written contract dated

_, between _ _ contractor (or subcontractor) and _ said _ is to furnish or has
furnished labor or material, or both labor and material, or is to furnish or has fumished
rental equipment, appliances or tools, in the erection, alteration, repair or removal of a
building, structure or other improvement of real property by _, contractor, for _,
owner, on a lot of land or other interest in real property described as follows:

(Insert description)

As of the date of this notice, an account of said contract is as follows:

l. contract price
2. agreed change orders
(indicate whether addition or subtraction)

3. pending change orders:
(indicate whethlr addition or rubt.uction)

4. disputed claims
(indicate whether addition or subtraction)

5. payments received

The regular mailing address of the party recording or filing this notice is as follows:

Such person may file or record the notice of contract at any time after execution of the
written contract whether or not the date for performance stated in such written contract
has passed and whether or not the work under such contract has been performed, but not
later than the earliest of;



(i) sixty days after filing or recording the notice of substantial completion under section
two A;

or

(ii) ninety days after filing or recording of the notice of termination under section two B;

or

(iii) ninety days after the last day a person entitled to enforce a lien under section two or
anyone claiming by, through or under him performed or fumished labor or materials or
both labor and materials to the project or furnished rental equipment, appliances or tools.

Such notice may also be filed by a person or his assignee, agent, authorized
representative or third party beneficiary to whom amounts are due or for whose benefit
amounts are computed and due for or on the basis of the labor of that person performing
labor under a written contract with a contractor, or with a subcontractor of such
contractor and the person filing such notice shall not be required to itemize the amount of
the contract, the amount of pending changes in the contract, the amount of outstanding
claims or the amount paid in such notice.

Upon filing or recording a notice, as hereinbefore provided, and giving actual notice to
the owner of such filing, the subcontractor shall have a lien upon such real property, land,
building, structure or improvement owned by the party who entered into the original
contract as appears of record at the time of such filing, to secure the payment of all labor
and material and rental equipment, appliances or tools which he is to fumish or has

fumished for the building or structure or other improvement, regardless of the amount
stated in the notice of contract. Such lien shall not exceed the amount due or to become
due under the original contract as of the date notice of the frling of the subcontract is
given by the subcontractor to the owner.

If the person claiming a lien under this section has no direct contractual relationship with
the original contractor, except for liens for labor by persons defrned in section one of this
chapter, the amount of such lien shall not exceed the amount due or to become due under
the subcontract between the original contractor and the subcontractor whose work
includes the work of the person claiming the lien as of the date such person files his
notice of contract, unless the person claiming such lien has, within thirty days of
corrunencement of his performance, given written notice of identification by certified
mail return receipt requested to the original contractor in substantially the following
form:



Notice of ldentification

Notice is hereby given to 

-, 
as contractor, that 

-, 
ffi subcontractor/vendor, has

entered into a written 
"o.tt.*t 

with _ to furnish labor or materials, or labor and

materials, or rental equipment, appliances or tools to a certain construction project

located at

_ (Street Address), _ (Town or City), Massachusetts. The amount or estimated

arnount of said contract is $_. (No amount need be stated for contracts for the rental of
equipment, appliances or tools).

The amount stated in any such notice of identification shall not limit the amount of the

lien. Any inaccuracy in ihe naming of the contractor or other information in such notice

shall not affect its validity provided there shall be actual notice.



2s4 $ s
Enforcement of lien; procedure

A lien upon land for the erection, alteration, repair or removal of a building

or other strucfure or other improvement of real property or a lien established

under section seventy-six of chapter sixty-three, section six of chapter one

hundred and eighty-three A, or subsection (a) of section twenty-nine of
chapter one hundred and eighty-three B shall be enforced by a civil action

brought in the superior court for the county where such land lies or in the

district court in the judicial district where such land lies. The plaintiff shall

bring his action in his own behalf and in behalf of all other persons in

interest who shall become parties. An attested copy of the complaint, which

shall contain a brief description of the property sufficient to identifo it, and a

statement of the amount due, shall be filed in the registry of deeds and

recorded as provided in section nine within thirty days of the

commencement of the action, or such lien shall be dissolved. All other

parties in interest may appear and have their rights determined in such

àction, and at any time before entry of final judgment' upon the suggestion

of any party in interest that any other person is or may be interested in the

action, or of its own motion, the court may summon such person to appear in

such cause on or before a day certain or be forever barred from any rights

thereunder. The court may in its discretion provide for notice to absent

parties in interest. The terms "party in interest" and "person in interest", aS

used in this chapter, shall include mortgages and attaching creditors.
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Statement of amount due; time for fïling;

dissolution of lien

Liens under sections two and four shall be dissolved unless the contractor, subcontractor,
or some person claiming by, through or under them, shall, not later than the earliest of:

(i) ninety days after the filing or recording of the notice of substantial completion under
section two A;

(ii) one hundred and twenty days after the filing or recording of the notice of termination
under section two B;

or

(iii) one hundred and twenty days after the last day a person, entitled to enforce a lien
under section two or anyone claiming by, through or under him, performed or fumished
labor or material or both labor and materials or furnished rental equipment, appliances or
tools, file or record in the registry of deeds in the county or district where the land lies a
statement, giving a just and true account of the amount due or to become due him, with
all just credits, a brief description of the property, and the names of the owners set forth
in the notice of contract.

A lien under section one shall be dissolved unless a like statement, giving the names of
the owner of record at the time the work was performed or at the time of filing the
statement, is filed or recorded in the appropriate registry of deeds within the ninety days
provided in said section. Nothing in this section shall prohibit the filing or recording of a
statement under this section prior to the filing or recording of the notices under section
two A or two
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Action to enforce lien; time to commence;
valÍdify of lien

The lien shall be dissolved unless a civil action to enforce it is commenced
within ninety days after the filing of the statement required by section eight.
The validity of the lien shall not be affected by an inaccuracy in the
description of the property to which it attaches, if the description is sufficient
to identifli the property, or by an inaccuracy in stating the amount due for
labor or material unless it is shown that the person filing the statement has

wilfully and knowingly claimed more than is due him.
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Written contract; recording of bond;

form; enforcement

Any person, including the owner, in interest in connection with a written contract covered
by section two or section four may cause to be recorded in the registry of deeds in the
county or district where the land lies a bond of a surety company authorized to do a
surety business in Massachusetts and in a penal sum equal to the contract sum or, if the
contract does not contain a contract sum, in a penal sum equal to that person's fair
estimate of the contract sum, all as set forth in the certificate on the bond. The bond shall
describe the land in such detail as is required in a common conveyance of land, and shall
be in the following form:-

Know All Men By These Presents:

That we of in the County of and

Commonwealth of Massachusetts, as principal, and a surety company
organized under the laws of and authorized to do business in the
Commonwealth as a surety company, are holden and stand firmly bound and obliged unto

Register of Deeds for the District, County of in the
principal sum of _ Dollars ($ ) to be paid unto said Register and his
successors in said office, to which payment, well and truly to be made, we bind
ourselves, our heirs, executors, administrators, successors and assigns, jointly and
severally, firmly by these presents.

Vflhereas, said principal is interested in the erection, alteration, repair or removal of a
building or structure on a certain lot of land situated within the _ Registry District in
the Commonwealth, bounded and described as follows:

(Insert description)

and desires to free said land from liens for all labor and all labor and materials entitled to
lien protection under chapter 254 and amendments thereto;

NOW, THEREFORE, the condition of this obligation is such that if the Principal shall
pay for all labor and for all labor and materials entitled to lien protection under chapter
254 and amendments thereto under the contract referred to in the Certificate in this bond,
irrespective of any agreement made between him and the owner or any other persons now
interested or who may hereinafter be interested therein, then the above written obligation
shall be null and void, otherwise to remain in full force and effect.



This bond is made for the use and benefit of all persons entitled to file the documents for
lien protection as provided in Massachusetts General Laws, chapter 254 a¡d they and

each of them are hereby made Obligees hereunder, and in case of the failure of the

principal to carry out the provisions of this bond made for their use and beneht they and

each of them may sue hereon in their own name.

Signed, sealed and delivered this

Principal
By
Surety
By

day of _, (insert year).

Certificate

principal on the above bond, hereby certifu that the (estimated) contract price for
the proposed work to be performed on the land described in the above bond under a

written contract between and dated _, 
-, 

(insert year), is 

- 

Dollars
($ ).

(Signed)

After the recording of any such bond no lien under this chapter shall thereafter attach in
favor of any person entitled to the benefit of such bond and not named as a principal
thereon for labor or for labor and materials performed under the contract in respect to

which such bond is given.

The register of deeds shall refuse to record the said bond if it be defective in form or
substance, but no party to any such bond shall be discharged by any defect therein as

against any party who has in good faith allowed his lien to be dissolved by lapse of time
in reliance on the bond. The bond may be enforced by a civil action in the superior court
or district court brought by any party in interest. An attested copy of the complaint shall

be filed and recorded in the registry of deeds. No suit or action on the bond shall be

commenced after the expiration of ninety days after the claimant filed the statement

required by section 8. Such bond shall not create any rights which the claimant would not
have had, or impair any defense which the obligors would have had, in an action to

enforce a lien
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Dissolution by bond recording; labor and materials;

form of bond
Any person in interest may dissolve a lien under this chapter by recording or causing to
be recorded in the registry of deeds in the county or district where the land lies, a bond of
a surety company authorized to do business in Massachusetts and in a penal sum equal to
the amount of the lien sought to be dissolved conditioned for the payment of any sum
which the claimant may recover on his claim for labor or labor and materials. Upon the
recording of the bond, the lien shall be dissolved. Notice of the recording shall be given
to the claimant by serving on the claimant a copy of the notice of recording together with
a copy of the bond by an officer qualified to serve civil process or by delivering same to
the claimant. The claimant may enforce the bond by a civil action commenced within
ninety days after the later of the filing of the statement required by section 8 or receipt of
notice of recording of the bond, but such bond shall not create any rights which the
claimant would not have had, or impair any defense which the obligors would have had,
in an action to enforce a lien. The bond shall be in the following form:

K¡ow All Men By These Presents:

That we, _ as principal and _ duly organized to transact business as a surety within
the Commonwealth of Massachusetts, as surety, are holden and stand firmly bound and
obliged unto _ in the penal sum of _ Dollars ($J, to the payment of which we
bind ourselves, our heirs, successors and assigns, jointly and severally by these presents.

Whereas, under date of _, the said obligee recorded a notice of contract in the registry
of deeds, as Instrument #_, in Book _ at Page _ upon premises more fully
described in said notice, and

Whereas, the principal desires to dissolve said lien in accordance with the provisions of
section fourteen of chapter two hundred and fifty-four of the General Laws.

Now, therefore, the condition of this obligation is such that if the said principal shall pay
to the said obligee all sums which shall be adjudged in favor of the said obligee in an
action brought under the provisions of said section fourteen, this obligation shall be void,
otherwise to remain in full force and effect.

In witness whereof, the aforesaid principal and surefy have executed this instrument under seal this _ day
of_ (insert year).

Principal

by

Surety

by
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Void and unenforceable covenants, promises,

etc.; exceptions

A covenant, promise, agreement of understanding in, or in connection with or collateral
to, a contract or agreement relative to the construction, alteration, repair or maintenance
of a building, structure, appurtenance and appliance or other improvement to real
property, including moving, demolition and excavating connected therewith, purporting
to bar the filing of a notice of contract or the taking of any steps to enforce a lien as set

forth in this chapter or purporting to subordinate such rights to the rights of other persons

is against public policy and is void and unenforceable, but this section shall not apply to:

(1) waivers of liens given by any person named as a principal on a lien bond provided
under section twelve in connection with an interim or final payment received by such
persons;

(2) statements by persons entitled to file documents under this chapter of amounts due or
paid to them;

(3) dissolutions of liens under section ten;

(4) partial waivers and subordinations of liens given by persons who have filed or
recorded notices of contract under section two substantially in the following form with no

material deviation therefrom:

Partial Waiver and Subordination of Lien

COMMONWEALTH OF MASSACHUSETTS: Date:

COTINTY Application for Payment No:

OWNER:
CONTRACTOR:
LENDER/MORTGAGEE:
1. Original Contract Amount:
2. Approved Change Orders:
3. Adjusted Contract Amount:
(line 1 plus 2)

4. Completed to Date:



5. Less Retainage:
6. Total Payable to Date:
(line 4 less line 5)

7. Less Previous Payments:
8. Current Amount Due:
(line 6 less line 7)

9. Pending Change Orders:
10. Disputed Claims:

The undersigned who has a contract with _ for furnishing labor or materials or both
labor and materials or rental equipment, appliances or tools for the erection, alteration,
repair or removal of a building or structure or other improvement of real property known
and identified as _ located in _ (city or town), _ County, Commonwealth of
Massachusetts and owned by _, upon receipt of _ ($-) in payment of an
invoice/requisition/application for payment dated _ does hereby:

(a) waive any and all liens and right of lien on such real property for labor or materials, or
both labor and materials, or rental equipment, appliances or tools, performed or fumished
through the following date:

_ (payment period), except for retainage, unpaid agreed or pending change orders, and
disputed claims as stated above; and

(b) subordinate any and all liens and right of lien to secure payment for such unpaid,
agreed or pending change orders and disputed claims, and such further labor or materials,
or both labor and materials, or rental equipment, appliances or tools, except for retainage,
performed or furnished at any time through the twenty-fifth day after the end of the above
payment period, to the extent of the amount actually advanced by the above
lender/mortgagee through such twenty-fifth day.

Signed under the penalties of perjury this _ day of _, _.

The giving of a partial waiver and subordination of lien by *y contractor under this
section shall not affect the lien rights of any other person claiming a lien under any
section of this chapter.
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Mortgagee's right to withhold funding,

financing or payrnent for labor and materials

Except with respect to any construction project containing or designed to contain at least
one but not more than four dwelling units, the filing or recording of documents claiming
a lien under section two, or the filing or recording of a statement pursuant to section eight
in furtherance of a lien arising pursuant to section one, shall not itself be grounds for a
mortgagee to withhold sums for the funding, financing or payment for the labor or labor
and materials for which any such notice or statement is fìled or recorded or to require
dissolution of such notice or statement before providing further funding, financing or
payments, and any covenant, promise, agreement or understanding relative to the
improvement or alteration to real property to withhold such funding, financing or
payment or to require dissolution of such notice or statement before providing further
funding, financing or payments solely on that ground is against public policy and void
and unenforceable; provided, however, that nothing contained in this chapter shall
obligate a mortgagee to disburse sums for the funding, financing or payment for the labor
or labor and materials for which any such notice or statement is filed or recorded unless
such mortgagee has received an accurately completed and valid partial waiver and
subordination of lien in the form set forth in clause (3) of section thirty-two from the
person who filed or recorded such notice or statement; provided, further that nothing in
this chapter shall in any manner limit or restrict the right of any mortgagee to withhold
any and all sums for the funding, financing, or payment for labor or labor and materials
based upon:

(a) the failure of the owner to comply with any other terms, conditions or requirements in
any agreement providing for the funding of the loan, the repayment of the loan or of any
mortgage securing any such agreement

or

(b) the filing or recording of documents claiming a lien under section four, if the right to
withhold is contained in any agreement providing for the funding of the loan, the
iepayment of the loan, or any mortgage securing such agreement, except that such right
to withhold shall not be effective to bar the filing of a notice of contract or the taking of
any steps to enforce a lien.
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A¿chcAtcS' L,r1 ;, ,
M Ni-d irll,1 o{ rtafryeSÅo- of

coMMoNwEALTH oF MASsAcr{usETrs )v/t¡ htho/"
( on//ch¿.t

MTDDLESEX, ss. I SUPERTOR COURT
Iê CIVTL ACTION

,/ 
No. ot-2637

FALLON DEVELOPMENT, rNC.

vs.

BARRY S, TAYLOR and anothert

This case arises out of an agreement bctween the plaintiff. Fallon Development. [nc.

("FDI"). and the defendants. Ba-y S. Taylor and Amy 1'aylor (collectively ..thc Taytors'.).

whercby FDI agreed to provide labor antl/or materials fbr the renovatíon to the Taylors- tromc

("the Propeny") located at270 winter strect. weston- Massachusetts. FDI alleges that the

'laylors owe a balance of $75,635.04 for nraterials and tabor. FDI has brought a ctaim sccking

cnforcement of a mechanic's lien (Count t). as well as clainrs allegirrg brcach of contract (Ctrunr

[[)' quantum meruit (count [tf). goocls sold and delivered (count IV) and ur$ust errrichnrenr

(courrt v). 1-he Taylors have moved to ciismiss the comptainr pursuant to Mass. R. civ. p.

l2(bx6) t'or failure to state a claim upon which relief may be granted. T¡e parties have agrecd to

stay counts tl. ltl. IV a¡rd V pending a¡bit¡ation proceeclings.

BACKGROUND

onJuly 14,2000'theTaylors¿ndFDI enteredintoawrittcncontractForthercnovati.nrrl

the Taylor.s' home ' l'-DI provided labor and/or materials for the renovation of the property and the

Taylors agreetì to pay FDI in accordancc with FDI's invoiccs. FDt performed work from Augr_rst

'Anr., 
-l'aylor. alVa An-ry Rose l-a),lor

ú" ^*ZJ ,oþr/o t
19 l-J 100 d 8t9-1 t¿ell9t/t9+
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the last day someonc aftiliatcd with the party

labor or material or both labor and materials.

under each section.

seeking to enforce the lien pertormed or fumished

G. L. c. 254, gçZ and B. The amounrs of time differ

FDI alleges that it filed notices under $$2 and 8 in accordance with subsecrion (iii) of each

section' The ìþlors asscrt, however. that the notices wcre not timely filed because G. L- c.2s4,
$24 requires a fìling of a notice of substa¡rtial completion, and rhat the timely tiling of a .otice of
substantial completion is a condition precedcnt to filing the notices under $$2 and g. Ln support

of that argument, the Taylors rely primarily on a prior declsion of this cou¡r which hcld thar G. L.

c' 254' $24 requires the rccording of a notice of substantial complction prior to the fìling of
notices under 5sg2 and g 

v. John Cra4neJ, Civil No. 994259

(zobel' J-' Middlesex 'Super' ct. March l2.2000) (granting surunary juclgment for r¡e delcndant

as the plaintitTcontractor did not fìle a notice of substantiar completio')- -l'his 
courr, howcver.

respectfully disagrecs with ttrar holding.

while G' L' c' 254' $24 states that a party "shal[" tìle a notíce ol'substantial completion.

thcre is no part oFthe statutc that holds that filing a notice under $2A is a prerequisite to fìling
notices uncler $$2 and 8' In fact- $$2 and I use the word "or" in setting t'orth the possible

deadlines' This supports the construction that filing a notice under $2A is one of [hrce possible

options that can determine the deadline for filing a notice under the statute.

Þ-urther' G' L' c' 254' ts2 allows a notice of contracr to be filed any time atier the conr¡act

has been executed. "whether or not the date for performance stated in such written contract has

passed and whethcr or not the work under such written contract has been performed..- Cj. L, c.

254' $2' This languagc makes ctea¡ that â ftotice of conrract can bc tìled bef'ore ¿r noricc oF

I I I -J t00 'd 
8e9-1 Ê¿t¿t9t/t9+
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substantial completion' It follows, therefore, that the filing or recording of a notice of substa'rial

completion is not a prerequisite to the filing or recording of a notice of contract. Because a notice

of termination under $28 carr only be hled by the landowner, a contractor who did not or could

not file a noticc of substantial completion can preserve its lien only by filing or record.ing a notice

of contract within 90 days of the date work was last perfbrmed. A contractor w¡o perForms work

but does not substantially complete that work is as entitled to a licn as a contractor who

substantially completes- It is noted that $8 of the statute provides that "not¡ing in this section

shall prohibit the filing or recording of a statement under this section prior to rhe fiting or

recording of the notices undcr section two A or two 8." c. L, c.254, $g (emphasis added).

Again, c.254 permits a contractor to perfect a ¡nechanic's lien although a notlce of substanti¿rl

completion was not fìled or recorded.

ORDER

For the foregoing reasonsr defendants' motion to dismiss the complaint i-s DENIED.

A
./ L.-r-( .l /'\.-*,\ .

Raymoríd J. Brassarcl
Justice of thc Supcrior Court

DATED: Ocrober !) ,ZOO\

lgt-J t00 d 8t9-1 tzÊ/t9t¿t9+
,{ 3't)t 33Àt su 3/,,ttv'l -u0t J llvf)t: t I ¿002r0Ê-Nvt



Lucenta); lV) C. L, c. 934 (against Lucênte); arrrl $ 'e Lien (against the Tlustee).

05/28/200? 22:24 FAX 817 723 4471 I'ICNAHARÀ & FLYNN,

COMMONWEALTH O MASSACHUSETTS

MIDDI,I:SIÐL SS: SUPEBIOR COUET
CIWL ACTION NO:
MICV2003-02801-B

CORPORATIONBOSTON PO\ryER CR

A,F. LUCENTE CO.,IN d,/b/e A.F. LUCENTE
GENERAL CONTBA R snd CHARLES P.

MANT'ENUTO, TRUSTEE O STONEYBROOK TBUST

Thi.ç mattev is before the court on nt Charles P. Mantenuto's, trustec of

Stoneybrook Truet ('the I'rustee"), reneÌvcd for summary juclgmenü ¿rnd for entry of

@ 002/oos

;JI

se¡rarate and. final jud.Fmcnt, The plaintiff,

Power"), brought this action against the 'l'

Thc srr¡nutary judgment record contai-us

viewed in liglrt moet favorable t¡r Bosl,o¡l Power

l'ower Crrrshing Corporation ("I3oston

an<l A.tr. Luccnte, Inc., Ùb/e Lueente

General Contractor ("Lucente") after perfornri

tbe Stoneybrook Ttuet ("the Truet"). Boston

crrrshing operations on propcrty owned by

r seeke to enforce ;¡ mer:h¿rnic's lien on

ühe TlusCs real property.r !'or the following reasons, the 'Irustee'sr re¡¡ewed rnotion fr,¡r

sur'¡rnary jur.lgrnent a¡rri for entry of separate a ûnal judgment is ALLOWTüI)-

The tn¡st owns an industrial-zoned

Massacltusetts ("the Property'), Thc t,rustee

hc fcrllowing undisputed and &isputed faois

Located. at 40 Grccn S[rgeL in Wall.hsm,

an automobile salv:rgiug busincss on

the propcrty. In Oct<¡ber 200t, Anthony Luce president of Lucente, and the'lrustce, on

t 'fhe complaint consists r¡f the following cbunts: I) ach of Cont¡acL (againet Lucente); t t¡

Quautum Meruit (again.st Lucente); IIi) fmplicd of Good Faitå and Fai¡ Derrli¡g (agai¡tst
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behalf of ¿he 'frust, enl;ered into s T 2 Thc Lice¡rse Agreemerrt allowed
Lucente to remove a leclge located on the

The License Agr.eemcnt speciûcally Luce¡:te to "biast, crush, pr.ocess, retÞove

and sell eristing lcdge frorn thc property,. use "persQnneÌ ¿rs at'e ¡teccsssr:y to blasL,

crush, process and remr¡ve the ledgc.- License $ I- The License Agreetnent was
for a tcr:n of twenty months an<l required to.pÍIy $20,000 per month ø the .lrusree.

S$ 2-3. Lueente wäs not required to paryregardless of the quantity of Iedgc cxtreeted.

this morrthly fee if he w¿ìs "unable to lrerft-rrm he [w]ork on the [¡t]ropcrty frrr firtu or rnorc
rlays in any month due to Forr* Majeure (as

sùatcd that: "fl,ucentcJ shall diìigenil.y anct

ncd in Sectiorr 4(c))." Id., S 3. Sectiorr 4(c)

tinuousiy perform thc [wJork subject t,o

incle¡ncnt weather, labor shorüsges or .rtrikes other cûuses ueasonahly bcyond l,itènsor's
reasonable ()ontrol (Force Majeure)."

The license Agreeutent na¡ned ßosLr.¡n wer âs Qne of three compar¡ies authorizeci

to work <¡n tfre properfy. Soon ufter enteri into thc License Agreenrent, Boston Pr¡wer

and I,ucentc en[crecì. ínto g written contract hing Contracl") ftrr thc crushing of sLone

already retnoyed from the ledge. The Crushin Conürac't required that I.,ucenLc pay Bogton

Power $3.85 pcr ton of cmshect stone. er irllcgcs that the pL¡rpose of both the

Liccnse menü and Crushins Cont¡act wss to improvc the Tlust's property for

commcrcial development.3 Juìy 3, 2003, ton Power brought a complaint against

Lucente seeking tnotìey due uncler the g Contract. In its complaint, lJoston Power

also secrks l,o cnforce a mechanic's li.en agsinst Trust'g p.roperty.

L Sumrna"y.Iudgment Sta

@ oo3/oos

!

A court

fact anù wllere

natter of'l;rw.

grents summâry juclg¡oent there

tlte sutnrnary judgmcnt ent itles

O;rssesso v. 390

are no genuinc i.s.sue.c of matcriai

the rnoving püty to ¡udggnent as a

Mass. 419, 422 (1983); Cmtv. Nat'I

zTtre trustcc tc.stified at a deposilio¡r that thc A¡rreement wae created by his sttorney'

¡ In his deposition, the Tmstee adruittcrt to haviug L leaet two meetìngs r¡'jth an aPartment
developcr regardi-g the esle ofthe property. The
Soard ø frle a plarr for a cul.de-sac or [he propcrty

uetec olso went hefore the Waltham Plaaning
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case at trial. Flcsne¡ v. 1l

v- Ge¡rersl_Motors CorÞ.. 410

gcnerally COferuy v.

owner. See -I)aeenlrort Mammoet Heaw

Iien." Mommoet LTSA. Inc, v.

n.16 (200õ).

agcnt tnay .seek a mechaniCs lien. Marn

,Section 2Lien may not bc ul,iìized by

254, \ 2 pr<¡vicies l.hnt:

B€r¡k v. Daweg, 860 Mass. S50, 558 (1976);

the burden of afñ¡mativcly clemonstratirrg th
cvery ¡.clevant issue. pedcr.sgn v, Ti!sg_lnç.,
paÉy r:.stablishes the absence of a triable issue

[ICHAHARA 8 FLYNN, P. ,q.

. R, C¡". P. 5ti(c), 'Ilre movrng parly has
thcre is no genuine iesuc of mirtcrisl fact on

404 Maes. 74, I7 (lg89). Once the moving
the party opposing l,he moüion mr¿st rcspond

ø 004/oo9

_ åt_

and allege s¡:ccific facts denorìstrating thc exi nce of a gcnuine issue of materi¿¡l fact- tct.

A parby moving for srrmmary judgnre who docs not bca¡ the burden of proof at
frial may demonétraùe ûhe absence of a isst¡c either by eubmitting affi¡native
evidence negating an esscntisl elemcnt of thc nonmoving parLy's caee or by ehowing thnt
thc nonmoving party has no reasonable expc ion of proving an essenûisl element of its

4I0 Mass. 801'r, 809 (1991); gor,rr,ouvaciLlg

Mass. 706, 7L6 ¡991), r\ trial cr¡urû ruling on dcf'end.ant's
motion for summary judgment properþ assu 'that 

all the facts set forth in t.he ¡rlaintiffs
¿rffidavits are ürue and that any inferences to the plaintiff'should be rlrawn. Sce

ÍJ88 Mass. 16 (f98S).

II. Statutory Frarnework of G. 2õ4 (Mectranic's Lien Statute)

'l'he l.¡roccss bf recording and cnforcing rner:h¿tnic's lie¡r ie provirlod for by .eLatute.

Baltimore Cont¡acl.ors. Inc. v, Dnpree, 352 M 83, 85 (1967). A mcchnnic'.q lien may be

sought by an inclividual or entity tha0 provi certain materir¡ls r)r seryices to a propcrty

v. Entergy NucleùX_qglsratig¡Lf ;9,.
Civil No. O2-2SI (Plymouth Super. (.)1,. April , 2003 (Troy. J.),.affd 64 Mass. App. Ct. :tZ

(2005). In 1996, in response t.o concerns reg ing the scope of the mecharric's lien statute,
the legislatüre âmerrd<rd it by "expanding thc of entibies entitled to lien protcction,

thc typcs of work for which a lien may be cl , and the types of prcperty subject [,o the

64 l\{ass. Âpp. Ct. 37, 44

Undel G. L. c. 254, $ 2 ("Section 2 a cvntractor who c.ntcrs rnto a writtcn

thc owncr of bhc propcrty or the owner'scontìfact for the improvement of real properby

64 Mass. App. Ct. at, 41 n.11. A

I4. The relevant lrnguage of G. L. c.
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"[a] person entering irrf:o a wriil.en con r,vith the Òwner of any inærest inreal property, or with any ¡lerson acti for, on behalf o{ c,r with the consent
of such orryncr for Lhe wholc or part
removal of a building, gtructure, or otl

thc erection, alteration, repiúr or

shall have a lien upon such real pr
r im¡>rovement to real propcïty, . - .

Under G. L. c. U54, $ 4 CSecLion 4 n"),. a lierr claimanb must have a rvrítten
coûtraet wjüh a pet.gon who ltas a conüract wi an owner of rcal propcrty. The prrrposc of a
Secùion 4 T,ien is to providc security to ctors fo¡: the v;rltre of thei.r services
pr'ol.ided to inrpmve an owner's real ¡rroperty. _lürsâ-no.-l)uvie. .l¡rc, v. $ast¡e. 2004 Mass.
App. Div. 55. 50 (2004) (provirtins bac trd nnd scope of' a me.c:hgni(:,s Lien in
I\4as.c¿rchusetts). The relcvÂnt language oI G, c. 254, $ 4 provides that:

"Whoever furni.glrcs labon, iacluding s
scrvice$, or who furnishee rnaüerial, or

tract rlonstruction management
h labor arld material, or furnis]res

rental equipmen! appliances or under a writtc'n .xjnüract with ¿l
coûLr¿¡ctor, or with a gubcont¡aôtor of contractor, may ñle or rccord in

trict where sush land liee a notice o[

E oo5/009

the rcgistry of dcede for t:he county or d
hi.ccontract-..."

In his'renewed mof,ion for sumnrary

Power cåtlnot enforce ils recorded mcchan

dgment, the Tyusüce arguert that l3oston

ìien, T}¡e trustee'o àrguments can be

summarized as follows: l) tbere wâs no for thc impmvement of real property; 2)

Boston Power.did not improve the Trrìst's reel

hhalf ol, or vrith the conscnf of' the Truslcc

pcrty; 3) Lucenle wâs not acting "for, on

hen entering into the Cnrshing Cr:ntract
wilh lSost.on Power; and 4) Rosk¡n Power was f¡ subcotrtractor t() Lrrccnte.

A. Boston Power Cannot Obtain
264, ç 2

Mechanic's Lien Prrrsu¡rnt to G. L. c.

In order to enforce a

rtrust be a n'ril.l,en cgnfract

Section 2 Licn, t sre twr) mzrin require¡ne¡rls. First, there

fbr the "erectiorr, Itcration, repair (,r remöval of a buildirrg,

Second, this written contracL must be entered

G. L. c" 254, $ 2 (ernphasis added).

to with "the owner of any intercst in real

Id. (cmphasis ailded). Boston Power erguès thaü its perf<rrmance under the Crushing

Conl,râct re.qulted in an improvemont to thc s real property. It is furl,her argued that.
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Lucente, in cntering i¡:to the Cruslring Con
ccrfìsent of" the'hustee.

1, )-mprouente¡¿|, l¡t ßeal frro¡terty

w;rs "acting for, on behalf o[, or wil,h the

The fiupose of the Crushing Contract ll Lucetlte and Bo.ston Power was not
Ehs j¡¡¡p¡e1'ement of rcal property,4 br other improvement" âre undefirred andth*rgu -p".ti."lllegislative tústory dlscu ing the use of the words in the n:echanic's
Iiu$lut* G. L. c. 254, g 2; 6<1 Mass. ,A.pp. Ct. aü 40 (discussing lack
of defi¡i¿ion for the sr6¡d ',.improvement" in

anct 'structurc,' irr common parlance somelhing that has been co¡¡sl,ructed ol
assembled out of a combiua[ion of matcri¡ìs
created for l¡un¡arr

Mam¡pe_t_USAJnc., 64 Maes. App. Cr. ar l-42- LJhe ståtutory.enntext irr which the

- . . st,rot¡Èly jntlicates tbat rsorncthing is notph¡asc 'irnprovement of rcal proçrerl,y' is ¡.rl

au rmurovemen[ unless it is itnelf, in w or in parb, constructed or assembled i¡r

Court, however, has defined an irnprovement

real propcrty that enhâ¡rccs its capitoì value.,'
(1987) (citations omitted). \

Â general. all.enc<_ruipassing word
ch¿tractcr t¡f tbose iteme. Marnr

Host int'I. 5il Mass. App, Or. 96, t0g.l04 (:

words "building" and "strucl,urc" immcd.iately

connection with a blrilding or structure or
\

(emphasis adderl))

'l'he Lernç of the Licenrê Agtcement a¡e relevant
acling for, on behalf of, o¡ with the co¡rscnt ofl the

contcxt of a Section 4 Lien). 'fhe Appeals
"a permanent addition to or betterment of

Finn v. McNcil, 29 Maas. App, Ct_ Aß1-,,ð72

r cnd of s list of spccific ite¡ne takcs on the
64 Mass. App. Ct. st 41, citirrg J¡crzueor¡ v-

I). [u the c(rntext of a SecËion 2 Lien, the
'or ol,hcr improvement-" "'[BluildinC

ccJn.ctluction-related project." !{. at 43

determining whethel Luc-ente was a þerson
u¡t{re,. FurÉhcr, the cha¡acterization of the

The activiby called for by the Oontract, i.e. crushing stone, was rtot

"constrlrcterl r.¡r a$Bembled in connection with building or structure or otber r:onstru<;tion-

{'l'he trustce, in }ris rnemorandum, argues that Liccnse Agreement was not a contract f<rr the
improvcment to real prop€r¿y. In deternining w Boston Power iB e¡rtilled k¡ a mcchanie's lien
u.¡rdcr G. L. c. 254, $ Z, it l* immaterial whcther Liccnee Agrecmcnt could be cunsideretl a

relevont agreemenb is the Crughing Oontractcontråct fo¡ the improvement to rcal property.

l,icense Agienmcnt as ¿r contrâct is crucial to obtai a Section 4 I-,ien.
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rclated pr<>ject." Mam¡nc¡et US/t. Jnc. 64

lancl fot' devclopnrent by removing thc ledge

"otl:er inrprovement to real Þroper.tJ,.,, The

selling the l¿¡ncl to a cornmcrcial develuper d

co¡rgidcred the work perfolrrred under the

rncreaeirrg ils sale value, the express statutory

2- Aclirtg for, on Behalf of, or wíth the Co¡¿sent

Lr¡cente waS not a "pcrson acting for
Trustee when it entered into the C¡r.shing

accurately süates in his rncmorsndum, if s
compàny who perforrtrs ser'¡iqes for someone

ovvner, it would render G. L. c_ 954, $ 4

proporfy) .superfluous. Indeed, "[al basic

stetute be construed so that cfi'ect is given

inoperative or grrperû.uous." Wolfe v.

quotatÍone omitted). "The statute must be

interpretation to thc <.lnc section to be e{,ns

purpose and history of the statute. See

837, 839 (1986).

Here, t,he statrrtory languaie allow

int,erpreted :rs iùlcrwing Boston Power to o

Property- Lucente w¡rg nçt actirtg as arl

Conl.rr¡cL. Rather, the Crushing Çontract w¿rs

Boston Crushing, in which Lucite had no part.

Boston Power a$ a comp¿lny allowerl kr clo

l'urther, as diseus-ced above, even if Lucente

the Cmshing Çont¡a<:t wa:r not fbr an imprr:ve

statute.

IICHAHARA & FLYNN, P. A. H 00? /oo 3

App. (lt- at, 43. T'hercfore, thc lcveling of
¿rnd crushingl stone does nof, qualify âs an

âct that the Trustee ¡u¿ry havg sç¡siclererl

not changc this result. Even if thc T¡ustæc

inf Contract as impr,¡ving the Iarrtl by

uage controls,

lh,e ThæIee

or¡ bchalf of, or wÍth ühc consent of' thc

with Boston Power. As the Trustee

t¿os 2 Lien wc:re availal¡le to anv persotl or

has an existing eontract with a property

a subcontractor to place a lien on real

of statutc.rry construction requires that a
all its provisione, so that no part, will be

440 Mass. 699, 704 (9004) (citat.ions and

wed as a wlrole; iü is not proper. tr¡ confine

" Id. A court must also rrrr¡.sider the

v. (ionstitutional Caq...Çq- u97 Mass

a Section 2 Lien canu.ot reasonirbly txr

tain a mechanic's licn against 'the 'l'nrst

of thc Ttustee when signing (.he Ç\ushing

separa,te âgreement beLween l,qcente anrl

'lhe fact thâl thç Lin:nse ¡\gteement narned

on thc propergy does not change this reeult.

uld be considered an ageut of the Trugtee,

ent to nrrrl propcrty ?¡s çontemplatctL by the
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B. Boston Power Cannoü Obtain a
$¿

Fot this cc¡urt to find a valid mechanic'

be a¡t original contract bctween the orvner of

Ouellet v. Armstrons, CTvil No- 02593 (PIym

Itgqf-Lglqüer-C9. v. Eostein, 2(XX) Mass.

subcontractol must have had a written con

such contractor. Id.

Here, Lhc License Agrecnrcnt between

cr,rnbraet. ït was sirnply a license Lhat

rer¡)ove a leclgc. The clear and unambiguous

thù[ it was nothing ñerc than a bcen.se, A
particular sct, or serics ofacts, upon ahother's

Black's Law Dictionary (8üh crd. 2004); eee a

52õ, 529 (L942), ovcrrulcd on differen!

Mass. 10O (1964) (stating [hat a license to

u:cupatiou of the land by the liccnscc so far

Unlike s co¡rfract to inrprove land, ühc Lice

Truetee S20,000 for the righ0 to enüer f;hc

Boston Power'6 argument that the

Agreernent to a eontracL. for services is unav

memorarrdum, ûhc ltorce Maje.ure clause

cor¡ld bc excused from pirying the monthly fee.

Møjeu,re clâ.use, ùhcrcby cxcusing paynrent of i

it diligently and continuously performed the

irrterpreted as a writteu conrract rcùui¡ing T

thc lc<lge-

5 A written contract is "any written co¡¡tract
c- 954, $ 2A'.

HCNAI,IARA & FLYNN, P. A ufJ0u/uuu

cshanic's Lien Pursuant to G. L. c.254,

lien pursuarnt to G.Ir. c.254, $ 4, therc must

he property and a general contractor. See

Strpcr. Ct. May 28,2004) (Iroy, J-), crüing

p. Div. 3I7, 319 (2000). Additionatþ, the

with tbe contràctor or subcontrâctor of

Truet and Lucente w¿ts not a con.sürrrction

Lucentc to enter the Trust's pr:operty to

nguage of the License Agreerncnt indir:atcs

license Lq defincd se "e¡r authority to t1c¡ a

nd, without posseasing any cstate therciu-"

Stratie v. Àl!çl,elian Stpree Co,, 31I Mass-

bv s¡dgll v, De¡rhol{t_ & Mcl(¿rv Co.,, 347

ttn ¿rct upon lancl involvcs the' exclusi,vc

necessary û<¡ do sueh act and no ftrrther).

r\greement'requircd Lrrcente to pay thc

þ and remove gtone.

rce Møjeu,re úlausc convcrLs the License

ing, As thc Tlustee accurately states in lris

to spcc'ify circumstances where Lucente

lf l,ur:ente. wun[ecl t<¡ avail itsel f of the llc¡rce¿

fee to the .l'ru.st, it would have to sltow that

ork. This language catrnot' reasonabìy be

nl¡¿ l,o diligently u¡rtl tr:nlinuously rênror/e

bte undcr thc laws of t^he comsro¡rwealth." (ì. L.
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Atlclitionally, I,ucente r,arnot be

License Agrcement. Rather, Lucenle .was rt
cannot obtain a mechanic's lien pursuar¡t to Ci-

Fol thq foregoing reasons¡ it iB

'llustee of Stoneybrook Trusl Renewed Moti
to Cou¡rt V. ir is firrther ORDERÈD úhst Ch
T[uSt, llequeSt l,'or Separatcr s¡¿ t.i¡al Jud
for <telay where the nroving party's nbserrce

rÉrnaining ieguc or the cl¿rims of any remai
Judgment of dismissal shall entcr forthwith
Tr'ustee of Stoneybrook Trust

DATIDD: March t6,200?

E^).,.i:3f z,,fc,l
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}ICH]qH,qRA & FLYNN, P. A
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c. 254, !i 4

as t general con{.r¿rctor

a licensee. Thercfore,

based olr the

Boston Power

tø 00u/00s

OFDEßED that Charlas p. Manbenuto,s,

Fot .Summary Judgrncnt is ALLOWED as

les P. Mantenuto'g, TruetÆe of Stoneybrocrk

is ALLOIVED as ühere is no just reason
as :r partSr will have no bearing on any

party in tbe case. Separate and .t'inal
favor of defendant Charles p. Mantcnuto,

CRI'SFINC CtNl, v. A.ìo. r,ucEM¡E co., tNc. Ml(:v2o0g 02got-

b, ,fr,
Superior


