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I.  IMPORTANT FACTS ABOUT THE SOCIAL SECURITY DISABILITY PROGRAM
1
 

• The disability program is an important source of insurance for the 160 million 

covered workers and their families. 

• In 2010, a twenty (20) year old worker has a thirty (30) percent chance of 

becoming disabled before reaching retirement age. 

• At the end of 2009, the Social Security Administration (SSA) disbursed disability 

benefits to approximately 9.4 million disabled workers and their dependents. 

• For the average wage earner with a family, Social Security DI benefits are 

equivalent to $465,000 disability insurance policy. 

• For low-wage earners, disability income replaces approximately sixty (60) percent 

of past earnings if the worker is single and eighty three (83) per cent of earnings if 

the worker has dependents; for medium wage earners, the replacement level is 

approximately forty-four (44) percent if single and sixty-six (66) percent with 

dependents. 

• In 2009, the average monthly benefit for a disabled worker who has a spouse and 

children is approximately $1,793. 

• There are twenty seven (27,000,000) million disabled individuals (age 16 or 

older) living in the United States.2 

• Five million (5,000,000) out of 27,000,000 million disabled individuals over 16 

are working. 

• The unemployment rate for disabled individuals currently is 16.4% in July 2010. 

The unemployment rate for nondisabled is 9.5% in July 2010. 

• The unemployment rate for disabled individuals with less than a high school 

education currently is 18.7% in July 2010. The unemployment rate for 

nondisabled individuals in this category is 14.4%. 

                                                             
1
  Important facts about Social Security Disability were obtained through the National Committee to Preserve 

Social Security and Medicare. 

 

2
 United States Department of Labor Statistics reported in the August 26, 2010 Wall Street Journal at  A5. 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• The unemployment rate for disabled individuals with a high school degree with 

13.4 % in July 2010. The unemployment rate for nondisabled individuals in this 

category is 9.5%. 

• The unemployment rate for disabled individuals with some college education  is 

13.5% in July 2010. The unemployment rate for nondisabled individuals in this 

category is 7.7%. 

• The unemployment rate for disabled individuals with a college degree is 8.3% in 

July 2010. The unemployment rate for nondisabled individuals in this category is 

4.5%. 

• The unemployment rate for male disabled individuals is 15.1% in July 2010. The 

unemployment rate for nondisabled males is 10.1%. 

• The unemployment rate for female disabled individuals is 13.8% in July 2010. 

The unemployment rate for nondisabled males is 7.8%.  

 

According to a 2010 survey by the National Organization on Disability (NOD),  

• 21% of all adult disabled people are employed compared with 59% of people 

without disabilities. 

• 43 % of people with disabilities advise that they have encountered one or more 

forms of discrimination in the workplace. 

• 37% of disabled people report that they are unemployed because they could not 

receive any type of accommodation.   
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SOCIAL SECURITY DISABILITY AND ITS IMPACT ON OTHER AREAS OF LAW 

 Social Security disability benefits impact and interface with several different areas of 

law: 

• Elder Law - Social Security disability benefits may make someone eligible for 

either Medicare or Medicaid to cover health insurance expenses (so-called dual 

eligible) and  provide continuing source of income if nursing home or assisted 

living is required. Special needs or SSI trusts are frequently required if the 

claimant has assets that may disqualify him or her for SSI benefits. 

• Employment Law – Severance benefits may be collected without an offset with 

Social Security disability benefits. Unemployment benefits and Social Security 

disability benefits in theory may be collected at the same time. However, you 

should discourage the claimant from attempting to do both at the same time. 

• ERISA –  Social Security disability benefits and receipt of long term and short 

term disability benefits are subject to offsets so that the insurer may use the 

proceeds of social security disability benefits to reduce the contractual amount 

owed to the claimant. A finding of eligibility for Social Security disability is not 

necessarily dispositive of either a long term or short term disability claim. 

• Estate and Trust Law – Survivors Social Security disability benefits may be 

obtained depending on the age of the survivor, over 50 and such benefits are 

generally not subject to inheritance taxes. 

• Family Law – Alimony, Child Support, health insurance coverage and timing of 

when to seek a divorce versus a separation may be affected. If one is married for 

at least ten years, a spouse may be eligible for additional social security disability 

benefits. 

• Personal Injury and Workers Compensation benefits – Settlements of such cases 

and health insurance coverage to cover medical expenses resulting from either the 

personal injury or workers compensation injury require special attention. There 

are no offsets against either personal injury or workers compensation settlements 

by collecting Social Security disability benefits. Generally, receipt of personal 

injury or workers compensation benefits from a settlement do not make one 

ineligible for benefits based on one’s own earning record.   

• Veterans Benefits – Generally, veterans may receive both Social Security 

disability benefits and veterans benefits at the same time if the veterans injury is 

service connected.  If the veterans injury is not service connected, one needs to 

obtain SSI benefits before applying for non service connected disability benefits.  
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Social Security disability benefits however may affect whether or not a claimant 

is eligible for service connected aid and attendance benefits through the Veterans 

Administration. 

II.   THE SEVEN TYPES OF SOCIAL SECURITY DISABILITY  BENEFITS 

• Disability Insurance Benefits 

•  Supplemental Security Income benefits for Adults 

•  Supplemental Security Income benefits for Children 

•  Disabled Adult Child’s benefits 

•  Widow’s or Widower’s benefits 

•  Divorced Survivor’s benefits 

•  Dependent parents benefits 

Each of the above listed benefits has their own separate standards concerning disability.  

Important questions to ask the claimant include the following to determine eligibility for each of 

the seven previously listed benefits: 

 

• How old is the claimant? 

 

• Did the claimant ever receive disability benefits? 

 

• Is the claimant working and when may the claimant ever work? 

 

• If the claimant can work, how much can the claimant earn before losing disability 

benefits and/or health insurance? 

 

• How long will the disability benefits last? 

 

• Are the disability benefits means tested? 

 

• Does the claimant have to prove both financial need and disability? 

 

• Is the claimant married and/or is the spouse still alive? 

 

• If the claimant was married, how long was the claimant married to a deceased 

spouse? 
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• What health insurance benefits are available through the disability benefit program? 

 

• Is the claimant eligible for multiple disability benefit programs? 

 

TYPES OF DISABILITY BENEFITS 

1. DISABILITY INSURANCE BENEFITS (DIB) 

            DIB benefits are payable to those individuals who are disabled to work as defined by 
SSA and who are “insured”, that is , generally, who have worked and paid FICA taxes into  
the Social Security system for five (5) out of the last ten (10) years. In order to receive DIB 
benefits, one must cease “performing substantial, gainful activity” as defined by SSA 
(Translation - stop working and earning money). Workers who become disabled between age 24 
and 31 can qualify for disability benefits if they worked half the time between age 21 and the 
time that they became disabled. Persons disabled before age 24 are eligible if they have earned 
six (6) credits in the three (3) year period ending when the disability started. Claimants disabled 
and recovered before age thirty one (31) and again disabled after age thirty one (31) may be 
eligible if they worked half the time after age twenty one (21) through the calendar quarter of 
their second disability, excluding the first period of disability. The minimum number of quarters 
generally required under this alternate test is six (6). Special rules also apply for disability based 
on blindness. 
   

One can continue to receive passive or unearned income. There is no financial means test 
- meaning that a potential claimant can be a multi-millionaire and still apply for and receive DIB 
 
. In order to receive DIB benefits, one must prove disability, which is defined as “person’s 
inability to engage in any substantial gainful activity by reason of any medically determinable 
physical or mental impairment which can be expected to result in death or has lasted or can be 
expected to last for a continuous period of not less than twelve (12) months”. It requires more 
than just a physician stating that you cannot do your previous job or occupation. Do you have to 
actually be out of work for twelve months in order to apply for DIB? No, one can apply long 
before twelve months if the medical condition is expected to last for more than twelve months. 
 
 If one does not prove disability and have sufficient quarters from the onset date of 
disability, Social Security will not award DIB benefits. The failure to prove sufficient quarters by 
the date last insured using the five out of the last ten year formula  means that DIB benefits are 
no longer available but other benefits may be available.   
  

DIB is receivable until normal retirement age. There is no penalty for receiving DIB until 
one reaches normal retirement age.  If an individual remains disabled, one may stay on DIB until 
normal retirement age, not have to retire early at age 62 and receive a higher retirement benefit 
for the rest of one’s life. 
 

Once the disability evaluation requirements have been met and the disability has been  
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proven, disability payments will begin after a five (5) month waiting period. The waiting period 
can stretch back 18 months prior to the date of the application for benefits, provided the claimant  
was found disabled this entire time.  In that case, benefits can be awarded one year prior to the 
date of application. Benefits are payable starting with the sixth month after the onset of disability 
and continue through the second month after it ends. Benefits continue until the disability 
improves or the recipient returns to substantial gainful work or reaches regular retirement age. 

 
Individuals that qualify for DIB can work once they are determined to be disabled by  

the Social Security Administration and earn up to approximately $900 a month (not considered 
gainful) and keep their disability benefits. In addition, claimants are also permitted to have a nine 
(9) month trial work period earning unlimited amounts of money and be reevaluated for 
continued DIB. DIB to adults also results in payments to children of DIB recipients until they 
graduate from high school at age 18 or 19 if living at home and not graduating. Spousal benefits 
(regular retirement) re also available if the spouse is at least age 62. Importantly, DIB recipients 
under 65 are eligible for Medicare, which eligibility begins 29 months after they become eligible 
for DIB. 
 

2. SUPPLEMENTAL SECURITY INCOME (SSI) BENEFITS FOR ADULTS 

             SSI benefits are available to adults over age eighteen. SSI, unlike DIB, is not based   
on work. Rather, it is a means tested program. Specifically, an individual and/or unmarried adults 
living together must have no more than $2,000 in assets. Married couples may have up to $3,000 
in assets. Unlike DIB mentioned above, one can work and still be eligible for SSI benefits prior 
to a disability determination by the Social Security Administration. However, there is a dollar for 
dollar reduction from SSI benefits when one is working.  Further, earning more than $650 per 
month may jeopardize both SSI and Medicaid coverage.  

 
 SSI like DIB for adults requires that you satisfy the same standard that a claimant’s 

 inability to engage in any substantial gainful activity by reason of any medically  
determinable physical or mental impairment which can be expected to result in death or has  
 lasted or can be expected to last for a continuous period of not less than twelve (12) months. 

 
SSI benefits unlike DIB benefits are receivable the month after the date of application  

with no five (5) month waiting period. The amount is currently capped at $674 per month 
(subject to a twenty (20) dollar allowance) reducing the benefits to $654 per month. Unlike 
Medicare, SSI recipients are covered by Medicaid and receive such benefits as soon SSA 
determines that the claimant is disabled based on an SSI application. SSI recipients can stay on 
SSI benefits for a lifetime subject to satisfying the disability requirements. 

 
3. SUPPLEMENTAL SECURITY INCOME BENEFITS – FOR CHILDREN 

 

The same means tested program applies to SSI benefits for children based on a family’s  
assets.   

 
 However, for children, the disability requirement is different. You must  
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demonstrate either that the child meets a listing (See attached materials at the end of this 
presentation) and/or that the child has a severe disabling condition. 

 
 SSI benefits for children as with adults are receivable immediately. The amount is  

 currently capped at $674 per month. Unlike Medicare, SSI recipients are covered by Medicaid  
 and receive such benefits as soon SSA determines that they are disabled. SSI benefits for  
 children are also covered under the Medicaid not the Medicare program. 
 
            When a child reaches age 18, they can continue to receive SSI benefits as an adult or they  
 may eligible for Disabled Adult Child Benefits. 
 

4. DISABLED ADULT CHILDREN’S BENEFITS 

 

       Children that develop disabilities prior to age 22 may be eligible for disabled adult  
children’s benefits. These benefits are granted to children who prove disability that begins before 
age 22 and whose parents become deceased or disabled or reach retirement age and voluntarily 
retire. Either parent may be deceased or disabled or retired in order to qualify for this type of 
benefit, so long as the parent has worked and is insured under the Act.  It makes no difference 
how many assets that the disabled adult child has at the time for applying for these benefits.  
However, the adult child must be unmarried. 

 
       In order to qualify, the child must have experienced the disability or condition before  

age 22. In addition, the child must satisfy the same disability standards for DIB listed above. 
 
 The benefit amount payable to the Disabled Adult Child is based on either of the  

parents’ earnings records. The benefits are potentially lifetime subject to cost of living allowance 
increases each year. The Disabled Adult Child may be covered by the Medicare or Medicaid 
program depending on whether the child was or was not eligible for SSI previously prior to age 
22 and/or which health insurance program is better for the disabled adult child. Accordingly, 
there may be the same twenty nine month (29) month gap in coverage because of Medicare’s 
current requirements.  

 
 The Disabled Adult Child may also be eligible for SSI if they are unable to satisfy the  

requirements of a Disabled Adult Child. 
 

 

5. DISABLED WIDOW OR WIDOWER’S BENEFITS 

 
 These benefits are paid to individuals who are at least fifty (50) years of age and have  

become disabled within seven (7) years after the husband or wife died or within seven  
(7) years after the claimant last drew benefits based on either the mother’s or father’s earnings 
record from Social Security. You then can obtain Disabled Widow or Widower’s benefits. 
 
 In order to qualify, the widow or widower must generally meet a listing (see materials at 
the end of this presentation) or demonstrate a severe impairment in order to qualify for these type 
of benefits. 
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 The benefit amount payable to the Disabled Widow or Widower is based on the deceased  

spouse’s earnings record. The Disabled Widow or Widower is covered by the Medicare not the 
Medicaid program. Accordingly, there is the same twenty nine month (29) month gap in 
coverage because of Medicare’s current requirements.  
 

The Disabled Widow or Widower may be eligible for DIB based on her own earnings  
record or SSI or remain on the parents earnings records if a Disabled Adult Child. These  
benefits may continue until age 65 or older subject to cost of living allowance increases. 
 

6. DIVORCED SURVIVOR’S BENEFITS   

         
  Divorced or former spouses are also eligible for both regular retirement benefits and  

widow’s or widower’s disability retirement benefits under the decedent’s earnings record even 
while the disabled widow or widower’s benefits are being paid to the current widow or widower. 
The divorced spouse must have been married for at least ten (10) years before the divorce    
 became final to be eligible under the deceased worker’s earnings record. The divorced  
 spouse is entitled to the same widow or widower’s benefits provided that they meet the  
 requirements listed above and the divorced spouse has either not remarried or waits to  
 remarry after age 60.   
 

 The divorced spouse may be eligible for DIB based on his/her own earnings record or 
SSI or  remain on the parents earnings records if previously found to satisfy the standards for a 
Disabled Adult Child. These benefits may continue until age 65 or older subject to cost of living 
allowance increases. 
 

In order to receive regular retirement benefits based on the deceased workers earnings     
 record, the divorced spouse must have been married to the deceased spouse for at least ten (10)  
 years before the divorce becomes final, the divorced spouse is at least sixty two (62) years and 
 unmarried. In addition, the fact that one divorced spouse applies for regular  
 retirement benefits will not affect or prevent the current widow or widower from receiving  
widow’s or widower’s disability benefits provided that they meet the requirements listed above.  
Neither the present nor the former divorced spouse will be penalized with a reduction in   
benefits because the other spouse applies as well.    
 

7. DEPENDENT PARENTS AGE 62 AND OLDER 

Dependent parents age 62 and older are also eligible for disability benefits based on the  

death of a working child. The dependent parent has to prove first that they are not eligible for a 

higher benefit based on their own earnings record. Second, they must prove dependency which 

means that they must prove that they are more than fifty (50) per cent dependent on the deceased 

working child in order to receive benefits.  

The benefits that the dependent parents receive will be shared with other surviving family 

members assuming that there are surviving family members. 
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C.  TAX ISSUES INVOLVING SOCIAL SECURITY DISABILITY BENEFITS 

Social Security disability benefits may be subject to federal income taxes depending upon 

the amount of back benefits awarded and current benefits in a single tax year. If the claimant’s 

total income from Social Security disability benefits and all other sources of income is $24,999 

or less, the claimant does not owe any federal income taxes. If the claimant’s total amount of 

disability benefits exceeds $25,000 for one single year, the claimant would be subject to federal 

income taxes. If the claimant’s combined taxable income from disability benefits and all other 

sources of income exceed $25,000, the disability benefits would be subject to federal income 

taxes. However, unlike other sources of income, only eighty five (85%) per cent of the total 

disability benefits are subject to federal income taxes. 

Unlike regular Social Security disability benefits, Social Security disability benefits as a 

practical matter cannot be repaid to the United States Treasury with a later tax deduction for the 

repayment that can be done with regular Social Security disability benefits. 

             IV. ATTORNEY FEE ISSUES   

 

On June 22, 2009, the maximum fee for representing claimants in Social Security  

disability cases at the administrative level throughout the Social Security Administration 

including the Appeals Council was increased to six thousand ($6,000) dollars for individuals 

applying for disability benefits. This increase means that all fee agreements entered into after 

June 22, 2009 should reflect the higher fee charged to the client. In addition, legislation is 

pending in the current Congress to provide cost of living allowance increases each year that was 

sponsored by Congressman John Lewis. This legislation should be supported by everyone 

attending this program that wants to handle Social Security disability cases. 

 

 There are two ways that a representative can be paid for representing claimants seeking 

disability benefits. The first way is to have the claimant sign a contingent fee agreement stating 

that the fee is limited to the lesser of twenty five (25%) per cent or six thousand ($6,000) dollars 

whichever is less. An example of an appropriate contingent fee agreement is contained in the  

materials. The second way is through a fee petition is much more complicated and requires the 

completion of a form as well as submission of hours and dates when work was done on the case. 

An example of an appropriate fee petition is contained in the materials 

 

 Overpayments are treated differently than claimants applying for disability benefits. An 

overpayment may occur under several different circumstances including errors by the Social 

Security Administration concerning the amount due and owing to the claimant for back benefits, 

current benefits or if the claimant resumes work and engages in substantial gainful activity. 

Substantial gainful activity is defined as earning more than one thousand ($1,000 dollars per 

month while receiving disability benefits. Overpayments may also occur if the claimant fails to 



 

11 

 

report earned income to the local office. In order to represent claimants in overpayment cases, 

one is required to enter into a separate fee agreement that calls for payments on a hourly basis. 

An attorney will not be entitled to back benefits because there are no back benefits and therefore 

the normal contingent fee agreement is not applicable. The retained amount paid to the 

attorney(s) must be held in escrow until either an Administrative Law Judge or the Social 

Security Administration approves a fee petition containing the amount of the fee. The fee can 

only be taken if the Social Security Administration approves the fee petition. It is generally 

advisable not to ask for a retainer in excess of six thousand ($6,000) dollars to handle the claim 

through the administrative levels of the Social Security Administration.  

  

 A troubling development is the issue of attorneys fees under the Equal Access to Justice  

Act (EAJA) involving federal court work. These type of attorneys fees are potentially greater 

than six thousand ($6,000) dollars and are awarded as a result of cases being filed in federal 

court on behalf of claimants that are unjustly denied Social Security disability benefits. 

Nevertheless, EAJA fees are sent directly to the claimants and not to the attorneys. If a claimant 

has outstanding liens that are owed to the federal government, the payment may then be attached 

to repay the liens. Examples of such liens include student loans, income tax liabilities, tuition 

reimbursement. The Fourth Circuit affirmed this practice in Stephens et. rel. R.E. v. Astrue 2009 

W.L. 1241572 (May 7, 2009) agreeing that the fees go directly to the claimant and not to the 

attorney.   

 

 In 2010, the Supreme Court resolved the conflict between the circuits and held 

unanimously that the fee belongs to the claimant and not the attorneys. See, Astrue v. Ratliff,   

S.Ct. (2010) Thus, the fee is then subject to liens that the federal government may have against 

the claimant in all circuits before the fee may be paid to the claimant. As a result of the decision, 

a fee agreement must now include a special provision that permits the attorney to receive the fee 

and the United States attorney’s office must recognize the provision in the fee agreement. To 

date, the United States attorney’s office in Maryland is recognizing the provisions in the fee 

agreement that permit the fee to go directly to the attorney and not to the claimant. It is uncertain 

how long the practice with remain in effect. 

 

 
 
 
 
 
 

                             FEE AGREEMENT – BENEFIT CASES 

 The undersigned claimant and attorney/representative hereby agree as follows to the 

payment of a fee to the latter.  Both understand and agree that the amount of the fee may not exceed 
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the lesser of Twenty-Five Percent (25%) of past-due benefits or Six Thousand Dollars ($6,000.00).  

Claimant is informed that, if he or she is entitled to past-due benefits, the Social Security 

Administration will notify him or her and the attorney/ representative in writing of the amount of the 

past-due benefits and the maximum fee that may be charged.  After claimant has received that 

written notice, he or she has fifteen (15) days to object to the payment of the maximum fee by filing 

a written statement with the Administrative Law Judge. 

  

 Claimant certifies that the attorney/representative has explained to him or her the fee  

amounts allowed by the Social Security Administration, and knowingly consents to the award of a  

fee in accordance with the statements set forth herein. 

 

 In addition, if requested I agree to reimburse my attorney for any expenses incurred in  

obtaining medical information pertinent to my case. 

 

 This fee agreement is for representation before all levels of the Social Security 

Administration only.  

 

 

_____________________________  _____________________________ 

ATTORNEY/REPRESENTATIVE   CLAIMANT 

Lebau and Neuworth , LLC 

 

 

DATE:  _____________________  DATE:___________________________ 

       

    APPROVAL OF FEE AGREEMENT 

 

 I approve the fee agreement between the claimant and his orher attorney/representative 

subject to the conditions that the claim results in past due benefits. 

 

 My determination is limited to whether the fee agreement meets the statutory conditions for 

approval and is not otherwise excepted. I neither approve not disapprove of any other aspect of 

the fee agreement. 

 

____________________   ____________________________ 

DATE APPROVED    Administrative Law Judge 

    Office of Disability Adjudication and Review 
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FEE PETITION – BENEFIT CASES 

 AFFIDAVIT OF RICHARD P. NEUWORTH 

 

 I am submitting this Affidavit concerning the fee petition on behalf of  

  

1. I am a partner of the law firm of Lebau & Neuworth, LLC. 

 

2.  I have represented hundreds of claimants and assisted them in obtaining Social Security 
disability benefits over a twenty five year period.  

 

3. I represented n from his initial claim until he was approved for benefits by the Administration 

at the reconsideration level. I was assisted by my assistant Diane Eisemann. Ms. Eisemann 

assists me in preparing Social Security disability cases and has done so for over three years. 
 

4. Mr. ’s case was complex and required us to contact his treating physicians and do other 

work.. I reviewed Mr. ’s case with Ms. Eisemann nearly every week for months. I obtained 
benefits for Mr.  without any further reviews as a result of the medical records and other work 

that I performed on his behalf. 

 

5. My billing rate since May 2007 is four hundred (400) dollars per hour. Ms. Eisemann’s 

billing rate is one hundred (100) dollars per hour.  

 

6.  Mr.  signed the attached Appointment of Representative form designating this Firm to 

represent him with his claim for Social Security disability benefits.  Mr.  also signed the 

attached Fee Agreement.   

 

7. Mr.  received an award in back benefits in excess of $18,076. Accordingly, this Firm is 

requesting a fee of $4,500.based on the fee agreement signed by Mr. , the services that we 

performed and expenses that we incurred on his behalf. 
 

 I swear and affirm under the penalties of perjury under the laws of the United States and 28 

U.S.C. Section 1746 that all of the information contained in this Affidavit is true and correct to the best of 

my knowledge, information and belief. 

 

  

__________________    ______ 

Richard Neuworth       Date 
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 FEE  PETITION  - BENEFIT CASES 

 

    TIME SHEETS 

 

8/25/08.  2.5 hours transportation and initial meeting with client to sign forms  at Laurel office 

8/26/08 .10 review case with Diane Eisemann 

9/10/08. .10 review case with Diane Eisemann 

9/17/08  . 10 discuss case with Diane Eisemann 

09/27/2008   .10 review status of case with Diane Eisemann 

10/04/2008   .10 review status of case with Diane Eisemann 

 10/11/2008   .10 review status of case with Diane Eisemann 

10/18/2008  .10 review status of case with Diane Eisemann 

10/25/2008  .10 review status of case with Diane Eisemann 

11/2/2008  .10 review status of case with Diane Eisemann 

11/09/2008 .10 review status of case with Diane Eisemann 

11/16/2008 .10 review status of case with Diane Eisemann 

11/30/2008 .10 review status of case with Diane Eisemann 

12/6/2008  .10 review status of case with Diane Eisemann 

12/13/2008 .10 review status of case with Diane Eisemann 

12/20/2008  .10 review status of case with Diane Eisemann 

01/3/2009  .10 review status of case with Diane Eisemann 

01/10/09    .10 review status of case with Diane Eisemann 

01/17/2009 .10 review status of case with Diane Eisemann 

01/24/2009 .10 review status of case with Diane Eisemann 

01/31/2009 .10 review status of case with Diane Eisemann 

02/04/09‐.30 de resent Form 1696, 1695, fee agreement  via certified mail to SSA 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02/04/2009‐.10 de faxed status request letter to SSA 

02/06/2009 .10 review status of case with Diane Eisemann 

02/13/2009 .10 review status of case with Diane Eisemann 

02/20/2009 .10 review status of case with Diane Eisemann 

02/27/2009 .10 review status of case with Diane Eisemann 

03/04/2009 .10 review status of case with Diane Eisemann 

03/11/2009 .10 review status of case with Diane Eisemann  

03/23/09 .10 review status of case with Diane Eisemann 

03/30/09 .10 review status of case with Diane Eisemann 

04/06/09 .10 review status of case with Diane Eisemann 

04/13/09 .10 review status of case with Diane Eisemann 

****10/30/09     .50 prepare fee petition 

10/13/2009   .15 letter to client’s widow about fee petition 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FEE AGREEMENT – OVERPAYMENT CASES 

 This fee agreement is between and Lebau and Neuworth,  LLC for  

representation before an Administrative Law Judge for a Social Security disability hearing  

concerning an alleged overpayment of benefits. Client has paid a four thousand ($4,500) five-  

hundred dollar retainer. Client understands that Attorneys will be charging a fee at the rate of  

two hundred twenty (225) dollars per hour for representation solely before the Administrative  

Law Judge. Client also understands that Attorneys will charge the above-captioned amount  

regardless of the result obtained on behalf of the client. 

  

________________    __________________ 
      Lebau and Neuworth LLC 

Claimant     BY: Richard Neuworth 
 
 
_______     _______ 
Date      Date 
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SOCIAL SECURITY CONTINGENCY FEE AGREEMENT 

 

I hereby employ Lebau and Neuworth, Attorneys at Law, as my attorneys to represent me in 

Federal Court on my social security case.  In the event the Social Security Administration (SSA) 

favorably decides my case, in whole or in part, then I agree that my attorneys shall charge and receive a 
fee equal to 25% of all past due benefits which are awarded to my family and myself.  My attorneys agree 

to file a fee petition as may be required by the Social Security Administration or federal court, and agree 

not to charge any fee higher than that which is provided for or finally approved by the Social Security 
Administration or any court of law. I agree to be responsible for payment of all fees and expenses in 

accordance with this agreement.   

 

I agree to assign any and all attorney's fees and expenses, including filing fees, awarded by the 

Court in my federal court action under the Equal Access to Justice Act to my attorneys, Lebau and  

Neuworth, LLC. 

 

In addition to the fee, I agree to pay reasonable expenses, which are incurred in my 

representation, including, but not limited to, expenses for filing fees and associated costs for service of the 

complaint on the United States Government. 

 

My attorneys make  no guarantee regarding winning my social security claim, although my 

attorneys may give me his opinion about my chances of winning from time to time. 

 

I agree to assist and cooperate with the Law Firms in obtaining necessary evidence and/or the 

attendance of witnesses.  I agree to promptly notify the Law Firms of any change in my medical condition 

and any changes in my ability to work.  I will promptly notify the Law Firms of any changes in my 

address or telephone numbers.  If I fail to do so, and the Law Firms are unable to contact me after 

reasonable effort, then the Law Firm may terminate its representation of me without further notice. 

 

I have read this or it has been read to me and I understand what I am signing on this 

 the        day of                       , 20 . 

 

 

Claimant:       

       

 Social Security Number:                                                     

ACCEPTED: 

 

 

_____________________ 

Attorney 

Lebau and Neuworth 
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III. APPLYING FOR SOCIAL SECURITY DISABILITY BENEFITS AND STEPS   IN 

THE DISABILITY PROCESS 

 

The Social Security Administration has a multi-step process that can provide benefits to  
claimants at any step in the process.  
 
 There are three ways to apply for benefits. One may call 1-800-772-1213, by computer at  
www.ssa.gov. or by going through an appointment to the local office of the Social Security 
Administration throughout Maryland. 
 
 The Social Security Administration provides an annual benefit statement that advises 
each claimant about both their regular and disability benefits if the claimant was previously 
employed. The statements are mailed approximately three months before the claimant’s birthday.  
The statement may be obtained by calling 1-800-772-1213 and asking for a Form 704.  This 
important document provides a record of the claimant’s earnings history, the number of credits 
that accumulated to the date of the statement and states how much that the benefits will be if a 
claimant applies for benefits. However, it does not include the latest year of earned income. 
Therefore, it is useful to obtain that amount as well so that the claimant can determine how much 
that he or she might receive if obtaining disability insurance benefits. 
 
 Recently, the Social Security Administration unveiled its new electronic retirement 
estimator on its website. Benefit estimates can be produced after a few points and clicks and the 
input of some personal information.  
 

Social Security may require the following documents in order to file a claim for one or  
more of  the seven types of benefits: 
  

• Birth Certificate 
 

• Marriage Certificate 
 

• Divorce papers, if applicable 

• Proof of death (death certificate or funeral home notice) 

 

• Survivor’s Social Security number as well as the decedent’s 

• The deceased’s children’s Social Security number 

• W-2 forms of federal self-employment tax return for most recent year 

• Bank accounts and account for direct deposit 

• Statement of Assets and the type of assets if applicable 
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Other important items that need to be obtained at the outset include: 

• Names and addresses of treating physicians 

• Medications prescribed for the claimant 

• The date when the claimant stopped working 

• The amount of earned income received by the claimant if he or she is still 

working 

• The amount of unearned income received by the claimant if the claimant is 

applying or SSI 

• Any prior denial letters that the claimant has received in order to determine when 

the next appeal must be filed by in the process 

• Signed medical authorizations that are HIPAA compliant. 
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STEP ONE OF THE DISABILITY PROCESS – THE INITIAL LEVEL 

 

The first level of the benefit process is at the local office.  The local offices are located in 
all major counties in Maryland. Claims may be started not only by a claimant but also by close 
family relatives, guardians and other personal representatives.  

 
The claimant must complete a six (6) page questionnaire describing their previous work 

over the last fifteen (15) years including the tools used and/or whether or not the claimant was a 
supervisor, disabilities, health care providers and medications and reasons for disabilities. Other 
forms include authorizations to release medical information to the Social Security 
Administration.3 The local office will review the application and occasionally refer the claimant 
to a state disability determination service operated by the State of Maryland. 

 
The average length of the process takes six (6) months. The overwhelming majority of 

claims are denied. In fact, ninety (90) per cent of the claims are denied at the initial level. 
 
Four situations may warrant critical care processing procedures: 
 

• The claimant’s illness is terminal. 
• The claimant is without and is unable to obtain food, medicine or shelter. 
• The claimant is suicidal or homicidal. 
• The case has been delayed an inordinate amount of time (such as sixty days 

longer than the average processing time for the office in question and there is 
either a public or congressional or high priority inquiry on the case. 

 
 Typically, the claims that will be paid at the initial level are AIDS (not hiv) or cancer 

diagnoses that will last more than twelve (12) months or incurable illnesses involving hospice or 
receiving hospice care. In addition, transplant cases such as heart/lung, liver or bone marrow 
transplants (excluding kidney and corneal transplants) will be approved.  Chronic dependence on 
cardiopulmonary life-sustaining devices and/or home oxygen involving chronic pulmonary or 
heart failure. These claims are commonly referred to as TERI (terminal illness) and they also 
require special handling. The allegation of terminal illness or other illnesses listed above may be 
made by a claimant, friend, family member, doctor or other medical source).     
           
 The claimant can improve the odds somewhat depending on how cooperative the treating 
health care providers are supplying objective medical evidence  and reports to the Social Security 
Administration. The local offices will not give weight to the reports of health care providers that 
do not have a doctor’s degree.  
 

The denial letter often can provide useful information. For example, the denial letter may 
state that the claimant is unable to do their past work or that the illness or diagnosis has affected 
their ability to function. As a result, the claimant may receive benefits at a higher level when the 

                                                             
3
 If the claimant is incompetent, a medical power of attorney may be necessary to obtain medical records. 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claims are more closely scrutinized by Administrative Law Judges or other Social Security 
offices. 
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STEP TWO OF THE DISABILITY PROCESS  - RECONSIDERATION LEVEL 

 
After the claimant is usually denied at the initial level, they must file a Reconsideration of 

the denial within sixty-five (65) days. Although, the denial notice states sixty (60) days, five 
additional days are permitted for mailing. If the claimant is mentally ill and cannot complete the 
paperwork in a timely fashion, the requirements are often waived by the local office. The forms 
that must be filed include the following: 

 
• Request for Reconsideration (filed electronically) 
• Disability Report Appeal (filed electronically) 
• Authorization to Disclose Information to the SSA (five copies) 

 
All written information should be sent either by certified mail or by overnite mail. The 

Social Security Administration is notorious for losing documents.  
 
The process is slow and usually takes six months or longer. The success rate is again low 

because approximately only fifteen (15) per cent of the requests for reconsideration for benefits 
are approved by the Social Security Administration. 

 
Critical care processing may take place based on the factors listed above for Step 1. 
 
The claimant can change the odds somewhat depending on how cooperative the treating 

physician(s) are supplying objective medical evidence  and/or residual functional capacity forms 
(physical and mental) to the Social Security Administration. These forms should be completed 
by health care providers that have a doctor’s degree. The claimant can also seek congressional 
assistance from either their Congressperson or Senators. 
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STEP THREE – HEARING BEFORE AN ADMINISTRATIVE LAW JUDGE 

 
The next level of appeal concerns a hearing before an Administrative Law Judge. As 

noted above, the appeal must be filed within sixty five (65) days of receipt of the adverse 
Reconsideration decision. In addition, the time limits will be waived if the claimant can 
demonstrate that they were mentally incapacitated. Three documents must be completed 
including: 

 
• Request for Hearing by Administrative Law Judge (filed electronically) 
• Disability Report Appeal Cover Sheet (filed electronically) 
• Authorization to Disclose Information to the SSA  (five copies) 

 
This level is the most important in the entire process because sixty four (64) per cent of 

the cases are approved for benefits at this level. 
 
In Maryland, cases are assigned to Administrative Law Judges by the Office of Disability 

Adjudication and Review at four separate locations. Cases in Baltimore City and other counties 
in the metropolitan Baltimore area are assigned to the Office of Disability Adjudication and 
Review located in Baltimore City. Cases in Montgomery, Prince Georges and other counties in 
the Washington metropolitan area are assigned to the Washington, D.C. office. Cases in Western 
Maryland counties such as Alleghany and Garrett are heard in Cumberland, Maryland and are 
now assigned to judges from the Baltimore Hearing office formerly the Richmond, Virginia 
office. Finally, cases on the Eastern Shore are heard and assigned to Delaware judges. The 
principal problem with all locations is a shortage of judges and staff at all locations to hear the 
volume of cases. The number of disability claims have risen dramatically due to the aging of the 
population in general.4 SSA is also converting its claims system from a paper to an electronic file 
that adds further delays as well. As a result, significant delays frequently occur in all types of 
cases. SSA has added Attorney Advisors5 to screen some cases at this level and will award 
benefits without a hearing if the Attorney Advisor believes that the case can be decided without 
vocational or claimant testimony. Under the current system, the claimant cannot ask that the case 
be assigned to an Attorney Advisor for a pre-hearing review. 

 
Most judges have vocational experts to testify at a hearing to determine whether or not a 

claimant is disabled under the regulations. It is important to know whether or not the claimant is 
over age 50 because different rules may apply depending on which type of benefits that the 
claimant is applying for.  Currently, evidence may be submitted both before and after the hearing 
on the claimant’s medical condition.   

                                                             
4
 There are 750,000 claims pending currently compared to less than 350,000 in 2000.  Currently, the delay in 

Baltimore is 589 days from the filing of the paperwork for a hearing.  

5
 Currently, there is one Attorney advisor assigned to the Baltimore hearing office even though 

that office is now processing even more claims including the ones from the far Western 

Maryland counties.  
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STEP FOUR – THE APPEALS COUNCIL 

 
If a claim is denied or a partially favorable decision is obtained, one must appeal such a 

decision to the Appeals Council within sixty-five days of the date of the adverse or partially 
favorable decision. The appeal must be in writing and should be sent by certified or overnite 
mail.  

 
The Appeals Council’s address for Maryland cases is: 

Social Security Administration 
Appeals Council 
Office of Disability Adjudication and Review 
5107 Leesburg Pike 
Falls Church, Virginia 22041-3255 
 
Currently, the appeal may include additional or new medical or other vocational evidence 

developed after the unfavorable decision may be submitted to the Appeals Council. 
 
Favorable actions taken by the Appeals Council generally are to remand the case back to 

the Office of Disability Adjudication and Review and the Administrative Law Judge.  The 
Appeals Council will rarely if ever order the payment of benefits. The Appeals Council also will 
not order the Office of Disability Adjudication and Review to conduct a new hearing within any 
set period of time.  The Appeals Council also may order that a new Administrative Law Judge 
hear the remanded case however that action is usually not taken until and unless the same 
Administrative Law Judge denies the claim on more than one occasion. 

 
Unfavorable actions by the Appeals Council will be dated and require that your next step 

will be federal court review depending on where the claimant is living.  The council upholds the 
Administrative law Judge’s decisions approximately seventy (70) per cent of the time. 

 
Generally, the time period for action by the Appeals Council is anywhere from ten (10) 

months up to two years. Again, the process is lengthy and time consuming. As a result, the 
claimant may want to file a new application for benefits while the Appeals Council is 
considering whether or not to remand the case. 
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STEP FIVE – FEDERAL DISTRICT COURT REVIEW 

 
Appeals to the appropriate United States District Court must be taken within sixty (60) 

days of the date of the unfavorable Appeals Council action. It is estimated that fifty (50) per cent 
of the cases result in favorable action for the claimants. Favorable action includes remands as 
well as reversals. 

 
Electronic filing is not required for these type of cases when they are filed in the United 

States District Court for the District of Maryland. 
 
STEP SIX – FOURTH CIRCUIT REVIEW 

 

Appeals to the Fourth Circuit are no different than any other type of civil appeal. There 
are no statistics about reversal rates at this level. 

 

 V. SOCIAL SECURITY BENEFITS - IN PERSONAL INJURY CASES 

  Social Security benefits represent important additional compensation that is 

available to certain victims of negligence. It is estimated that eighty (80,000,000) million people  
will reach age 65 over the next twenty (20) years after 2010 and will be entitled to benefits under 
the Old Age, Security and Disability Insurance Act (OASDI – Social Security)6. Hundreds of 
thousands annually apply for Social Security disability benefits.  
 
 Unlike other types of benefits, Social Security benefits are not subject to liens that 
require repayment. In addition, claimants may continue to receive the various benefits after the  
litigation has ended. Furthermore, the benefits often cannot be raised by defense counsel  
as an offset in personal injury litigation in Maryland because there is no collateral source rule 
rule.7 
 
 Claimants obtaining Social Security disability benefits based on their own earnings 
record have other advantages.  First, these claimants will be eligible for Medicare coverage 
twenty nine (29) months after the onset of disability as found by SSA, even when the claimant is 
under 65.  Medicare coverage, unlike private insurance, covers pre-existing conditions including 
bodily injuries. Medicare eligibility also may offer additional damages under a private cause of 
action under the Medicare Secondary Payer Act. 8 Secondly, in addition to the disability benefits, 
these claimants remain eligible to receive retirement benefits at their normal retirement age, 
without any reduction for receipt of the disability benefits while receiving annual cost of living 

                                                             
6
  Richard Wolf,  Social Security Hits First Wave of Boomers, USA Today (October 9, 2007) 

7
 The collateral source rule has never been used in Maryland.  

8
  42 USC 1395 (y) 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increases. These claimants may also work on a part-time basis after being declared disabled and 
still retain their disability benefits. 
 
  

USING SOCIAL SECURITY DISABILITY BENEFITS IN PERSONAL 

INJURY CASES 

 

A. FINDINGS THAT THE CLAIMANT IS TOTALLY AND PERMANENTLY 

DISABLED AND/OR THAT THE CLAIMANT MAY NOT BE ABLE TO 

PERFORM HIS OR HER PAST RELEVANT WORK 

  
The multi-step Social Security disability process offers assistance concerning proof of  

economic loss in a personal injury case in two discernible ways. First, the Social Security 
Administration may issue a favorable or partially favorable decision thus strengthening a wage 
loss claim in the personal injury case. Second, the Social Security Administration may deny the 
disability claim, but may well make findings that the claimant could not perform his or her past 
relevant work. Thus, an unfavorable decision for purposes of the disability claim may still help 
substantiate economic loss in the personal injury case. 
 

B.  EXPERT WITNESSES CONCERNING ECONOMIC LOSS AND INABILITY 

TO WORK OR PERFORM PAST RELEVANT WORK 
 

As part of the disability process, the Social Security Administration may employ both  
vocational and medical experts. These experts may well produce reports or opinions supporting 
existing expert witness testimony in the personal injury case. Furthermore, the vocational expert 
and/or medical experts may also serve as an expert witness in the personal injury case. The fact 
that these experts were originally retained by the Social Security Administration may provide 
important objective evidence concerning economic loss, emotional pain and suffering and other 
damage issues in the underlying negligence action. 
 

C. THE MEDICARE SECONDARY PAYER ACT AND PRIVATE CAUSE OF 

ACTION ARISING FROM PAYMENTS BY MEDICARE OF MEDICAL 

BILLS IN PERSONAL INJURY LITIGATION  

 

 As noted above, those individuals that qualify for DIB or several other types of Social 
Security disability benefits are eligible for Medicare coverage regardless of age, twenty nine 
months after the Social Security administration has determined the claimant to be disabled. If 
Medicare pays medical bills in a personal injury action, the Medicare recipient has additional 
rights which include bringing a private cause of action on behalf of Medicare. 
 

The private cause of action is set forth in 42 U.S.C. § 1395y, and provides: 

(A) Private cause of action 
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There is established a private cause of action for damages (which shall be in an amount 

double the amount otherwise provided) in the case of a primary plan which fails to 

provide for primary payment (or appropriate reimbursement) in accordance with 

paragraphs (1) and (2)(A). 

 

The purpose of the private cause of action statute is to help the government recover 
conditional payments from insurers or other primary payers, to encourage private parties to 
enforce Medicare’s rights, and to save money for the Medicare system.   

 

Thus, the victim has the option to collect double the amount of medical bills paid by  
Medicare if the insurer in the underlying personal injury action goes to trial and loses the case. 
The private cause of action may also be used to obtain larger settlements as well to induce a 
recalcitrant insurer to settle the case. 

 
If a claimant should return to the workforce prior to age 65, they may retain their  

Medicare benefits for up to one hundred eight (108) months before losing Medicare coverage.  
 
D. PART-TIME WORK AND CONTINUED RECEIPT OF SOCIAL SECURITY 

DISABILITY BENEFITS 

 
The Social Security disability benefit process offers a unique opportunity for disabled  

claimants to return to part-time work . Once a claimant is determined to be disabled by the Social 
Security Administration, they can rejoin the work force and earn up to nine hundred seventy five 
(975) dollars a month while retaining their Social Security disability benefits and Medicare 
coverage. Claimants may earn unlimited amounts while working full-time for a nine (9) month 
period while retaining disability benefits. However, they will be re-evaluated at the end of the 
nine month period by the Social Security Administration to determine whether or not they are 
still disabled 
 

E. SSI  DISABILITY BENEFITS FOR ADULTS AND CHILDREN AND 

SETTLEMENTS OF PERSONAL INJURY CASES 
 
SSI disability benefits for adults and children present specific problems concerning  

possible settlement of personal injury cases. The problem is created by direct receipt of the 
proceed of a personal injury settlement. Nevertheless, there are reasonable and workable 
solutions to the problem. The problem can be resolved without loss of SSI benefits by creating 
either a special needs of SSI trust.   
 

VI. SOCIAL SECURITY DISABILITY BENEFITS AND WORKERS 

COMPENSATION BENEFITS 

 
 One of the most misunderstood relationships and source of potential legal malpractice 
actions is the relationship between workers compensation and Social Security disability benefits. 
If one receives Social Security disability benefits, the workers compensation benefits are never 
reduced under any circumstances. The only time that Social Security disability benefits may be 
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reduced at all occurs if the combined Social Security disability benefits and workers 
compensation benefits in one year exceed eighty (80) per cent of the claimant’s highest five 
years of earnings. Therefore, one needs to obtain three specific items from the claimant in order 
to determine whether or not the Social Security benefits are subject to reduction. Those items are 
(1) a copy of the entire earnings record that is easily obtainable from the claimant and that is 
automatically produced on an annual basis by the Social Security Administration, (2) a copy of 
the total amount by the workers compensation insurer in one year and (3) a copy of the entire 
Social Security disability benefits payable in one year. After obtaining all three items, one can 
then calculate whether or not there will or will not be any reduction to the Social Security 
disability benefits. 
 
 There are numerous ways of avoiding the eighty (80) per cent rule to reduce Social 
Security disability benefits when one attempts to settle a workers compensation case. The most 
commonly used method is to annuitize the payments on annual basis so that the total never 
exceeds eighty per cent of the combined amounts of Social Security disability and workers 
compensation. A second method is to restrict payment of the workers compensation settlement 
agreement until the claimant begins collecting regular retirement benefits. A third method is to 
reach an agreement with the workers compensation carrier so that the payout of the workers 
compensation settlement never exceeds eighty per cent.   
 
 A special problem exists with SSI cases and workers compensation benefits as was noted 
in the earlier section dealing with personal injury cases. The problem is magnified by the receipt 
of temporary total disability benefits through workers compensation cases that can result in 
suspension or termination of SSI benefits.    
 

In order to maximize the value of your personal injury cases, practitioners need to  
be aware of the Social Security programs described above.  These benefits will become a far 
more important part of personal injury litigation as the baby boom generation ages and begins to 
retire. 
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Internet Resources: 

 

 

www.ssa.gov 

 

Official website of the Social 

Security Administration 

 

 

 

www.justice.org 

 

American Association for Justice/ 

formerly: The Association of Trial 

Workers of America (ATLA)  

 

 

www.marylandassociationforjustice.com 

 

Maryland Association for Justice 

(MAJ) 

 

 

 

www.nosscr.org 

 

 

 

 

National Organization of Social 

Security Claimant’s 

Representative 

 

www.aarp.org/money/social_security/ 

 

Social security resources for 

seniors presented by the AARP 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