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Chapter 22

LEGAL ISSUES

POWER OF ATTORNEY

Definition

A power of attorney (POA) is a document by which one person autho-
rizes another to take actions on his/her behalf. The person signing the
POA (generally referred to as the principal or the grantor) states, in
effect, that s/he is not or cannot be present to perform a certain action
or sign a certain document, and that s/he is authorizing another person
(generally referred to as the attorney in fact or agent) to take that ac-
tion or sign that document. A POA assures the person or institution that
needs the signature that the principal will honor the signature of his/her
attorney in fact (agent) and be legally bound by it, just as if the principal
had been there and signed it. Do not confuse the term “attorney in fact”
with attorney at law; your POA agent does not have to be a lawyer.

Frequently the principal designates his or her spouse as the agent;
often each spouse gives a POA to the other. But the agent need not be
a spouse. You might choose to give a POA to a parent, friend, lawyer,
broker, banker, adult child, or accountant.

If you are signing another person’s name, using authority that you hold
under a POA, you should sign as follows:
“John Smith, by Mary Smith as attorney in fact.”

Types of Power of Attorney

There are two types of powers of attorney:

1) A general power of attorney says that the agent can do anything
and everything on behalf of the person who signed it (the principal).

2) A special power of attorney (sometimes called a limited
power of attorney) sets limits on what the agent or attorney in fact
may do, or specifies the particular action that is to be taken on be-
half of the principal. For example, the principal might authorize the
agent to sell a car.
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Another example might occur if a Foreign Service
spouse traveled alone with a minor child. There are
many countries where the authorities could stop the
child from traveling without the written consent of the
other spouse. The solution is to have an authorizing
statement prepared by the second spouse, sealed at
the country’s foreign ministry, and given to the travel-
ing spouse. Moreover, if a child is away from post for
a significant period of time, e.g., at boarding school,
and the parents are incopocifcfed, someone needs to
have a special power of attorney to access funds for
the minor’s maintenance.

Either a general POA or a special POA can be lim-
ited in other ways. For example, it might be valid only
until a certain date, during assignment to a particular
country, or in the event of hostage taking, evacuation,
or physical disability. The most common and famil-
iar use of POAs (usually a special POA) at overseas
posts is for cashing checks.

Health Care Power of Attorney

This specialized power of attorney designates some-
one to make medical decisions for you in case you
are unable to do so. A medical directive includes
both a health care POA and a living will, which gives
your freatment preferences in case of terminal illness
or permanent unconsciousness.

The State Department offers one free copy of “Five
Wishes” to each employee as part of the Eldercare
Program. This easy-to-use living will meets District
of Columbia, Maryland, Virginia, and West Virginia
requirements, although it may not be suitable for
use outside of the U.S. Employees of other agencies
can check with their employers or obtain documents
online. (See “Resources,” below).

In Virginia, Maryland, and the District of Columbig,

a living will must be signed by two witnesses, with DC
the most restrictive about who qualifies as a witness.
All accept various forms.

Advantages and Disadvantages

Although it is obviously impossible to prepare for
every conceivable emergency or contingency, families

should reflect on the following activities and consider
what would happen if the employee and/or spouse
were unavailable:

* withdrawing funds from checking and savings ac-
counts; financial institutions: generally have their
own in-house POAs

* obtaining or extending loans (including educa-
tional loans) from banks or credit unions, open-
ing charge accounts or lines of credit

* renting, buying, or leasing real estate

* invoking the diplomatic clause to reoccupy own
home

* borrowing to buy a house

* buying, selling, or registering a car

* borrowing for consumer items (clothing, furniture,
appliances)

* selling or buying stocks, bonds, mutual funds,
certificates of deposit (CDs)

* reinvesting when bonds, money markets, or CDs
mature

* signing for minor children (hospitals, schools,
legal matters)

* managing the affairs of elderly parents

* borrowing on life insurance

* filing federal, state, and local tax returns

The advantages of having a POA are obvious: a
trusted agent or aftorney in fact can take care of your
affairs, even if you are unavailable to make decisions
or sign the documents.

However, consider the disadvantages as well. The
agent whom you trust today may not seem so trust-
worthy tomorrow; the only certain way to cancel or
revoke a POA, unless it has an expiration date, is

to tear it up. Also, although you may want and trust
someone else to handle certain affairs, there may be
some matters (such as a sizable trust fund) that you
do not want handled for you, even in an emergency.
Consider such factors before giving anyone a general

POA.

Another difficulty with POAs is that other persons or
institutions are not obligated to accept them. Banks
and investment firms may prefer the use of their own
in-house forms with a signature by the Principal and
the Agent. To cope with some of these situations, joint
accounts or joint ownership of investments may serve
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better than a POA, if the intention is to permit either
spouse to have ready access to the funds (even if the
account is small). This is something you should check
with your bank, broker, or investment firm. Different
laws apply in different states. You would want to ask
whether there are any special tax implications of joint
versus separate accounts, and whether accounts are
frozen—even if they are “joint accounts with right

of survivorship”—if one spouse dies, or if there is a
lawsuit against one owner.

The ideal is for families to plan ahead, to consider
the situations that may occur, and to consult at-
torneys, realtors, banks, or other institutions on the
acceptability of POAs for the uses they may anticipate
or obtain advice on better alternative contingency
plans.

RESIDENCE AND DOMICILE

Where is “home”2 Foreign Service families, more
than most, have difficulty answering that question.
The query, “Where is your residence?” may be even
more troublesome. It depends how you use the term
“residence,” who is asking the question, and the rea-
son for the question.

Foreign Service personnel forms use differing contexts
about place of appointment, home leave address,
and separation address. These may or may not all be
the same, and they may or may not be the same as
your domicile or legal residence. Defining these terms
is difficult, and we are cautious in our attempt to do
so. When legal issues are at stake—such as wills,
inheritance, and taxes—it is recommended that you
consult a competent lawyer to get a clear answer.

Definitions

Residence is a term with no precise definition. In
general terms, your residence is where you live at the
moment, even if it is temporary. To cite one example,
the state of Maryland says that you are a resident

of Maryland in any particular year—for purposes of
determining whether you have to pay resident income
taxes—if you have a place of abode within the state
for more than six months of that year, even though
you may have a domicile in some other state.

Thus you may have more than one residence. You
may be residing overseas but still be a resident of
Maryland under the definition just given. But, regard-
less of how many residences you may have under the
law, it is generally considered possible to have only
one domicile.

States have different rules on how long it takes to be
considered a resident or have a domicile, and the
same state may require different lengths of time, de-
pending on the reason the question has arisen. These
might be, for example:

* driver’s licenses—30 days
* state university—one year
* divorce—six months

You will need to investigate each item with the state in
question.

Domicile is a legal term. (Sometimes the term “legal
residence” is used to mean the same thing, but to
avoid confusion we will use only “domicile.”) Under
English Common Law you acquire at birth the domi-
cile of your parents (which may or may not be where
you are born), and your domicile is the same as that
of your parents as long as you are a minor. There-
after, you may acquire a new domicile of your own.
The general rule is that to do so you must go to the
new location, establish actual residence there, and
concurrently have the intention of remaining there
indefinitely or of returning there after any temporary
absences. Although you may have many residences,
you only have one domicile.

Moreover, because everyone must have a domicile,
you do not lose the one that you were born with or
acquired later unless you acquire a new one. It is
usually not enough just to say that you are giving up
your domicile in a particular state. You must show
that you have given it up by moving to another state
and simultaneously showing that you intend to make
that state your permanent home. Your intention is
thus an important element—but not the only ele-
ment—of determining your domicile.

One important exception to the rules above is that in-
tention historically has not been an important element
in determining a married woman’s domicile. Under
Common Law when a woman married she automati-
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cally lost her old domicile and acquired the domicile
of her husband. In many states, either spouse can
choose to assume the other’s domicile, or each can
retain the prior domicile.

The Importance of Domicile

In several situations, determining domicile is crucial.
The following discussion of some of the more com-
mon ones is not intended as a substitute for legal
advice.

State Income Tax

If you are domiciled in a state that has an income tax,
that state has a claim on you for taxes even when you
are absent from the state. You may also owe income
tax to another state because of temporary residence
there (place of abode). If so, reciprocal agreements
often determine which state getfs your tax money, or
what proportion of it, but you may have to file tax
returns in both states and claim a credit for taxes paid
to one of them. (Note, however, that a state may re-
linquish its right to collect state income tax from one
of its residents.)

Foreign Service families who are assigned overseas
or to Washington for the first time need to think care-
fully about state and local income taxes from the be-
ginning. If you are assigned overseas, most, but not
all, states continue to tax your income if you maintain
your domicile in that state, even if you are not physi-
cally present there. A tour of duty overseas does not
constitute a change of domicile to the overseas loca-
tion. (See AFSA’s annual tax guide for a list of those
jurisdictions that in certain circumstances do not tax
income of non-resident domiciliaries.)

If you are assigned to Washington and decide to
make it a permanent move—i.e. give up your previ-
ous domicile and make Maryland, Virginia, or the
District of Columbia your permanent home—you can
expect to pay income tax in your new jurisdiction from
the time you move there (and also later when you go
overseas).

If, however, you wish to keep your domicile in your
home state while temporarily residing in the Wash-
ington area in connection with a Washington assign-
ment, you will continue to owe income taxes to your
home state unless it is among those that do not tax
non-resident domiciliaries in certain circumstances.
Your income tax liability to a local jurisdiction in these

circumstances will depend on how long you have a
place of abode there in any particular year. Gener-
ally, if you reside for more than six months in a local
jurisdiction, you will owe income taxes to that jurisdic-
tion for that year even if you are not domiciled there.
Again, a credit is usually allowed to prevent double
taxation.

If you have not changed your domicile to the Wash-
ington area, any tax liability to a local jurisdiction
should end when you move overseas, though you
may continue to owe tax to your state of domicile.
One suggestion is to write to the local tax authorities
at the end of your Washington assignment, stating
that you are no longer a local resident. If a state bills
you for back taxes incurred during a period you lived
overseas, it is usually necessary to prove that you
never intended to establish a domicile in the state
that is billing you. The factors that states consider in
determining your intent are discussed below under
“How Is Domicile Proved2”

Education of Children

Tuition charges at state universities are normally
significantly lower for residents than for nonresidents;
residents may also receive preferential admission.
What most universities are talking about when they
use those terms is really “domicile,” and a Foreign
Service child who has been moving about the world
with his or her parents is sometimes able to establish
eligibility for resident fees if the parents can satisfy the
university that they have retained their domicile in that
state. If a child is interested in a Maryland or Virginia
state university, it may be worthwhile to establish a
domicile there, offsetting the possible disadvantages
that come from incurring income tax liability in that
state. Contact state educational institutions and ask
how they determine resident status.

Attending School Outside Your Domicile

Each jurisdiction in the Washington area has regula-
tions about children living in one jurisdiction and
attending school in another. Foreign Service students
temporarily living with friends or relatives while the
parents are stationed overseas must pay out of county
tuition in most districts. In Northern Virginia, children
who do not reside in the county must pay tuition

even if they are waiting to move info their permanent
home in the county. Parents should consider choosing
their temporary housing arrangements in the same
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school district where they plan to settle permanently.
Maryland counties handle each situation on a case
by case basis and will often permit a child to attend
classes if the parents can prove they are about to
move permanently into the county. For information,
contact the Office of Community Relations or Infor-
mation of the appropriate school district.

In Virginia, check the Department of Education
website (http://www.pen.k12.va.us/); for specific
school districts, select “Educational Directory,” then
“Public School Divisions (websites)”. In Maryland,

go to http://www.marylandpublicschools.org; select
“School Systems,” then “System Links” for individual
school district information. In the District of Colum-
bia, parents who wish their children to attend a Dis-
trict school located outside their neighborhood must
apply each year between February and April. Students
are accepted on a space available, first come, first
served basis. Several thousand transfer requests are
processed by the DC school system each year, with
justifications ranging from economic hardship or
inconvenience to a desire for a child to take a partic-
ular class or program, or to be in a school with high
test scores. For more information, go to: http://www.
k12.dc.us.

Voting

In a normal situation, a person votes in the state

in which s/he is domiciled. Remember that where
you vote is one of several factors that state authori-
ties consider in determining your domicile for other
purposes. Absentee voting guidelines are available
online through the Overseas Vote Foundation (www.
overseasvotefoundation.org) and the Department of
Defense Federal Voting Assistance Program (http://

www.fvap.gov/).

Deaths and Estates

When you die, taxes on your estate might be levied
by the state where you were domiciled or by the state
where your real property is located. If your estate is
large enough, your heirs may find that two or more
states claim the right to tax the estate if a question ex-
ists as to which was your domicile. Domicile also may
have a bearing on who inherits your property.

If you die without a will, the laws of the state where
you are domiciled generally determine dispersal of
your property. But if you own a house or other real

estate in some other state and that state has different
inheritance laws, an expensive conflict is likely, par-
ticularly if there is a question as to your domicile.

If you die with a will, the will is probated in a court in
the state where you are domiciled. Because formali-
ties for making a valid will are different in different
states, it is wise to consult a lawyer about your will.
Discuss with your lawyer the question of domicile,
including where you would expect the will to be pro-
bated. This may be particularly important if you have
property in more than one state.

Divorce

Filing for divorce requires your physical presence in
the state where you file the petition. Usually, you must
have been a resident of that state for a certain length
of time. However, your spouse does not need to be a
resident of that state or to be domiciled there.

How Is Domicile Proved?

An important element in establishing domicile is your
intention. How do you prove that intention? Following
are types of questions often asked—sometimes in the
form of a questionnaire of domicile—when a state
tax authority, state university, or court has to decide
where you are domiciled:

*  What do you consider your permanent home?
How long have you lived there?

*  Where do you actually reside? How long have
you lived there?

* Do you own or rent your residence there?
* Do you pay income tax there?

*  What other ties do you have to that state?
(Examples: family or organizations)

* Do you own retirement property? Where?
*  Where do you have investments?

*  Where do you vote? How long have you voted
there?

* Are you a member of a church, synagogue, or
mosque? Where?
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* To what professional and civic organizations do
you belong?

*  What is the location of your bank accounts
(checking and savings)2¢ Where are your safe
deposit boxes located?

* In what jurisdiction have you obtained licenses
(driver’s, marriage, professional)?

*  What is your home leave address?

How much weight is given to the answers to questions
such as these often depends on why the question is
being asked. A state may rule on the basis of rather
limited evidence that you are domiciled there and
therefore required to pay income tax even while you
are away. The same state may require much more
evidence, or weigh it differently, if you are trying to
prove that you are domiciled there and therefore your
child is entitled to resident status at the state university.

In sum, no easy answers exist. The closest thing fo a
rule of thumb would be this: if you do not intend to
give up your old domicile when you move, keep as
many ties there as you can, and build a record that
shows your intention as you go along. To apply this
rule to the state income tax, it might be worthwhile

to inform tax authorities in your state of temporary
residence, in writing, when you file your first tax return
that you are doing so only on the basis of physical
presence in the state and not because you intend to
make it your permanent home. When you leave to go
overseas, another letter explaining your status could
also help establish your intent.

To avoid problems it is wise to consult a lawyer fa-
miliar with the tax situation in your state of temporary
residence and/or your domicile.

WILLS AND ESTATE PLANNING

A will is a legal document by which a person makes
a disposition of his or her property to take effect at
death. Besides designating the persons to whom
property is to be distributed, a will also states who
should be responsible for seeing that the distribution
is properly carried out (the executor), and may also
name a person to act as guardian for minor children.
A will may also establish who is to get custody of

the children upon the parents’ deaths, especially if
a child is away from post for a significant length of
time, e.g., at boarding school.

There are formal requirements for making a will that
vary from state to state. These requirements affect
how the will is signed, the number of witnesses, and
other similar matters. It is important to have profes-
sional assistance or advice in the preparation of a
will; unless the formalities are observed, the will may
not be valid.

When a person dies without a will (intestate), prop-
erty is distributed according to a plan set out in the
laws of the state in which the person was domiciled
at time of death. For instance, if you are married and
have children and die intestate while domiciled in the
District of Columbia, one-third of your estate will go
to your surviving spouse and the remainder will be
divided equally among your children. In both cases,
the children’s share will be the same whether they are
minors living at home or adults who have long since
left home. If the children are minors, the guardian
will have to file annual reports in court accounting for
management or disposition of the property that the

child has inherited.

State law rarely provides the kind of estate plan that
parents would choose. Therefore, it is particularly im-
portant for parents of young children to have current
valid wills. Wills should be reviewed whenever there
is a major change in one’s personal situation, such
as the birth of a child, the death of a beneficiary, any
major change in financial status, or any change in
marital status.

Tips on Wills for Foreign Service

Families

A will can be a complex or simple document. Gen-
erally, a simple will, revised when circumstances
change, is better than a will that attempts to take ac-
count of every turn of events far into the future.

A sensible plan for storing the original will is to leave
it for safekeeping with the lawyer who drew it up.
Copies may be kept in your personal safe deposit box
and with important papers that you take when you
travel. The people concerned with settling your estate
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need fo know where the original will is stored. You
may wish to send them a copy of the will, information
about where the original is stored, and instructions
on your wishes should an emergency occur while you
are overseas. (A letter of last instruction can be used
to explain such matters as location of vital papers,
current business affairs, and funeral arrangements
desired. It may also be used to dispose of small items
of sentimental value or to explain any special provi-
sions of the will such as disinheritance, but it should
be reviewed by the lawyer to ensure that it does not
conflict with the will.)

You do not need to have a will in each jurisdiction
where you own property. Your will can be probated in
the state where you have your principal residence or
domicile. Once authenticated in the state where it is
probated, this will can be used as authority in other
states where property is owned.

If you own property in more than one state, or if your
state of residence is not certain or is likely to change,
your will should take account of this. In such a case,
the powers of the executor and of any frustee ap-
pointed in the will should be spelled out carefully,
since the presumptions about such powers may vary
in important ways from state to state.

Destroy the originals of outdated wills as soon as the
new will is signed.

ESTATES AND FINANCIAL PLANNING

Many people find that in addition to a will it is helpful
to have an estate plan. Although the will is an inte-

gral part of such a plan, the estate plan itself includes
much more. Your estate is the sum total of your assets
and liabilities at any particular moment. Therefore,
the first step in preparing an estate plan is to prepare
an inventory.

Liquid Assets

a) yearly salary and other income

b) pension and retirement rights

c) Social Security benefits

d) veteran’s benefits

e) bank and credit union accounts

f) stocks, bonds, and other securities
g) life insurance cash values

Fixed Assets

a) real estate

b) household furnishings
c) personal property

Liabilities

a) toxes: federal and state income taxes, property
taxes, and others. In case of death, estate and
inheritance taxes, plus all of the above if unpaid

b) long-term debts (mortgages, etc.)

c) short-term debts (charge accounts, car payments)

d) household expenses (ufilities, repairs and mainte-
nance, food)

e) educational expenses (for self and children)

f) insurance payments (life, medical, liability, ac-
cident, tfravel, property, personal, and household)

g) contributions to retirement (pension, Social Se-
curity, and IRAs), savings, and other investment
plans

h) other contributions and gifts

i) vacations and entertainment

i) children, aged parents, and relatives

k) pets

The next step is to set short-term and long-term finan-
cial goals, taking into account such major items as
college costs for children and a comfortable income
level after retirement.

Then you need to determine whether, in light of your
current financial situation, these goals are realis-

tic and attainable. Develop a plan, perhaps with
one or two alternatives, to achieve these goals or

to approach them as closely as possible. A family
dependent upon two wage earners needs to assess
insurance coverage to be sure that the goals will be
met even if there are drastic changes in income as
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the result of death or disability. In an estate where the
surplus exceeds the anticipated lifetime needs of the
owner, the plan can provide for orderly disposition

of the excess in order to minimize the effect of estate
and gift tax laws.

An estate plan can be as elaborate or simple as you
wish. Computer-generated plans are often available
from financial planners and advisers. Such plans
can take into account a multitude of variables, from
projected Social Security and pension benefits to
projected increases in the costs of college education.
These plans, which attempt to predict the future, are
fallible; but properly used, they can help the estate
owner to get a better idea of whether financial goals
are realistic and attainable and provide guidelines for
achieving them.

RESOURCES

Offices and Organizations

Family Liaison Office (M/DGHR/FLO)

Room 1239, Harry S Truman Building

2201 C Street, NW

Washington, DC 20520-7512

Tel: (202) 647-1076 or (800) 440-0397

Fax: (202) 647-1670

Intranet: http://intranet.hr.state.sbu/Offices/FLO
Internet: http://www.state.gov/m/dghr/flo/
E-mail: FLOAskEducation@state.gov

Contact the Family Liaison Office Education and
Youth Officer with questions related to school enroll-
ment, college tuition, and domicile.

Foreign Service Institute Transition Center
(M/FSI/TC)

George P. Shultz National Foreign Affairs Training
Center (SA-42)

Department of State

Washington, DC 20522-4202

Physical location: 4000 Arlington Blvd., Arlington, VA
(do not send mail to this address)

Internet: http://www.state.gov/m/fsi/tc/

Intranet: http://fsi.state.gov/fsi/tc/

Directions, maps, parking and other
http://www.state.gov/m/fsi/tc/c16687 .htm

Transition Center Overseas Briefing Center
(M/FSI/TC/OBC)

Room E2126

Tel: (703) 302-7277

Fax: (703) 302-7452

E-mail: FSIOBCInfoCenter@state.gov

Related training videos can be viewed on site or
checked out for two days from the OBC Information
Center.

Transition Center Training Division
(M/FSI/TC/T)

Foreign Service Life Skills Training

Tel: (703) 302-7268

E-mail: FSITCTraining@state.gov

Related Transition Center Training

Legal Considerations in the Foreign Service

(MQ 854)

Personal Finance and Investment for Foreign Service
Personnel (MQ852)

Tax Seminar (MQ 117)
http://www.state.gov/m/fsi/tc/c6950.htm

Transition Center Career Transition Center
(M/FSI/TC/CTC)

Room E2101

Tel: (703) 302-7407

E-mail: FSICTC@state.gov

Financial Management and Estate Planning (RV 103)
Annuities, Benefits, and Social Security (RV 104)
Retirement Planning Seminar (RV 101) — for those
within five years of retirement eligibility
http://www.state.gov/m/fsi/tc/c6958.htm

The following listings are for informational purposes
only and do not constitute endorsement by the U.S.
Government of the products, services, or site privacy
policies.

American Bar Association Service Center

541 N. Fairbanks Ci.

Chicago, IL 60611

(312) 988-5522
http://www.abanet.org/legalservices/Iris/directory.html
State-by-state lawyer referral and information service
http://www.abanet.org/pubresource

Links to referrals, information on legal assistance,
legal insurance, publications, and other information.
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Martindale Hubbell Law Directory. A list of lawyers by
city, state, and specialization. Available in embassy
and public libraries. Online at http://www.martindale.

com or http://www.lawyers.com.

A number of organizations offer absentee ballot infor-
mation online:

* The Overseas Vote Foundation recently intro-
duced RAVA, an online service that allows you
both to register to vote and request an absentee
ballot.
http://www.overseasvotefoundation.org
https://www.overseasvotefoundation.org/tools/
regtool/index.php

* The U.S. Department of Defense has created a
“Vote Absentee” website to help overseas citizens.
http://www.fvap.gov

* The League of Women Voters provides a wealth
of information related to voting.
http://www.lwv.org

Medical Directive Information

“Five Wishes”

To obtain a copy of the “Five Wishes” booklett,
contact Patricia Huff (Office of Employee Relations
Work/Life Programs) at huffpa@state.gov or (202)
261-8180 or visit the Overseas Briefing Center.

http://www.aging.state.va.us/amdrctv. pdf
Medical directive form approved by the Virginia
General Assembly

http://www.oag.state.md.us/healthpol/advancedirec-
tives.htm.
Maryland state information

www.caringinfo.org.

Forms for every state, plus additional information
from the National Hospice and Palliative Care
Organization

www.putitinwriting.org

Website sponsored by the American Hospital
Association, with a helpful brochure that clearly
explains medical directives. The site also offers a free
wallet-sized card to carry so that medical providers
will know that you have an advance directive.
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