
I N RESPONSE, PLEASE

REFER TO:  M980430

April  30,  1998

MEMORANDUM FOR: L.  Joseph Callan  

Execut ive Director  for  Operat ions

John F.  Cordes,  Act ing  Director  

Office of  Com m ission  Appellate Adjudicat ion

FROM: John C. Hoyle, Secretary  / s/

SUBJECT: STAFF REQUI REMENTS -  Affirm at ion  Session,  1: 45 P.M.,  THURSDAY, APRI L 30,  1998,

COMMI SSI ONERS'  CONFERENCE ROOM, ONE WHI TE FLI NT NORTH,  ROCKVI LLE,

MARYLAND (OPEN TO PUBLI C ATTENDANCE)

I .    SECY- 9 8 - 0 4 0  -  FI NAL RULE:  REQUI REMENTS FOR SHI PPI NG PACKAGES USED TO TRANSPORT

VI TRI FI ED  HI GH - LEVEL W ASTE

The Com m ission approved  a final rule,  subject  to  the changes in at tachm ent  1, am ending 10  CFR Part  71  to  add  vit r ified high- level waste (HLW)

contained in a  sealed canister  designed to  m aintain  waste containm ent  during handling act ivit ies associated  with  t ransport  to  the form s of  plutonium

which are exem pt  from  the double- containm ent  packaging  requirem ents for  t ransportat ion of  plutonium . This am endm ent  responds to  a  pet it ion  for

rulem aking subm it ted  by  the Departm ent  of  Energy,  Office of  Civilian  Radioact ive Waste Managem ent  (DOE/ OCRWM).  The final rule  grants the pet it ion

for  rulem aking, with  m odificat ions,  and  com pletes NRC act ion  on the pet it ion.

Following  incorporat ion  of  these changes, the Federal  Register  not ice should be reviewed  by  the Rules Review and  Direct ives Branch in the Office of

Adm inist rat ion and  forwarded to  the Office of  the Secretary  for  signature and  publicat ion.

(EDO) (SECY Suspense:    5/ 29/ 98)

I I . SECY- 9 8 - 0 9 1  -  LOUI SI ANA ENERGY SERVI CES ( CLAI BORNE ENRI CHMENT CENTER) :

APPLI CANT'S MOTI ON  TO W I THDRAW  I TS LI CENSE APPLI CATI ON  AND  TO TERMI NATE THE

PROCEEDI NG

The Com m ission voted to  approve an Order  grant ing the LES m ot ion to  withdraw  its license applicat ion  and  term inate this proceeding.  The order  renders

all rem aining issues in this case m oot .  I t  therefore dism isses the pending  pet it ions for  review and  vacates LBP- 97 - 3, LBP- 97 - 22,  and  the Atom ic Safety

and  Licensing Board's March  3, 1995 unpublished order.

All Com m issioners voted to  approve the Order,  as provided in at tachm ent  2.

(Subsequent ly,  on April  30,  1998, the Secretary  signed  the Order.)

I I I . SECY- 9 8 - 0 0 2 A -  REVI SED DRAFT OF I NTERNATI ONAL URANI UM  ORDER

The Com m ission approved  a Mem orandum  and  Order  (at tachm ent  3)  affirm ing  the decisions of  the Presiding Officer  in LBP- 97 - 12  and  LBP- 97 - 14  to

deny  the standing to  the pet it ioners.

(Subsequent ly,  on April  30,  1998, the Secretary  signed  the Mem orandum  and  Order.)

At tachm ents: 1.  Changes to  the Final Rulem aking in  SECY- 98- 040 

2.  Com m ission  Order  in  the LES m at ter  (SECY- 98- 091)  

3.  Com m ission  Mem orandum  and Order  in  the I nternat ional Uranium  m at ter  (SECY- 98- 002A)

cc: Chairm an Jackson

Com m issioner  Dicus

Com m issioner  Diaz

Com m issioner  McGaffigan

EDO

OGC



CI O

CFO

OCAA

OCA
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Office Directors,  Regions,  ACRS, ACNW, ASLBP (via E- Mail)

PDR -  Advance

DCS -  P1- 17

ATTACHMENT 1

Changes to the Final Rulem aking in  SECY- 9 8 - 0 4 0

1.     The background sect ion of  the Federal  Register  Not ice and the Environm ental  Considerat ions sect ion of

the Environm ental Assessm ent  should include the I daho Nat ional  Environm ental and Engineering

Laboratory ( I NEEL)  as a locat ion from  which  DOE plans to  ship the vit r ified high- level waste.

2. The following changes should be m ade to  the Federal  Register  Not ice.

On page 13,  first  full paragraph,  line 3, replace 'this paragraph' with 'these design  requirem ents. '

On page 22,  lines 3 - 4, replace 'this paragraph' with 'these design  requirem ents. '

3.
The following changes should be m ade to  the Public Announcem ent .

On page 1, the last  line,  insert  'under certain  accident  condit ions'  after 'atm osphere.'

On page 2, at  the end of  the first  full paragraph,  after 'facilit y '  insert  ';  however,  Yucca Mountain,

Nevada is current ly being studied by  DOE.'

ATTACHMENT 2

UNI TED STATES

NUCLEAR REGULATORY COMMI SSI ON

COMMI SSI ONERS:

Shir ley  Ann  Jackson,  Chairm an

Greta J.  Dicus

Nils J.  Diaz

Edward McGaffigan, Jr.

______________________________

I n the m at ter  of

Louisiana Energy  Services,  L.P.  

(Claiborne Enrichm ent  Center)

______________________________

)

)

)

)

)

)

Docket  No.  70- 3070- ML

CLI - 98 - 5

ORDER

Louisiana Energy  Services, L.P.  (LES) ,  has filed  a m ot ion to  grant  its request  to  withdraw  its applicat ion  for  a  com bined  const ruct ion perm it  and

operat ing  license for  the Claiborne Enrichm ent  Center  (CEC) ,  near  Hom er,  Louisiana,  and  to  term inate the proceeding.  Pending before the Com m ission



are three pet it ions for  review concerning decom m issioning funding  and  waste disposal.  Two of  the pet it ions,  one  filed  by  Cit izens Against  Nuclear  Trash

(CANT)  and  the other by  LES, seek  review of  a  published Part ial  I nit ial  Decision  issued  by  the Atom ic Safety  and  Licensing Board,  LBP- 97 - 3, 45  NRC 99

(1997) .  CANT's pet it ion  also  challenges a supplem ental Board  decision, LBP- 97 - 22,  46  NRC 275 (1997) .  The third  pet it ion, also  filed  by  CANT,  seeks

review of  an unpublished Board  Mem orandum  and  Order,  dated  March  3, 1995, that  denied  CANT's pet it ion  for  waiver  of  certain  waste disposal

regulat ions.

LES's m ot ion to  withdraw  its license applicat ion  and  term inate the proceeding  is granted.  This renders m oot  all rem aining issues in this case.  The

Com m ission therefore dism isses the pending  pet it ions for  review and  vacates LBP- 97 - 3, LBP- 97 - 22  and  the Board's March  3, 1995, unpublished order.

While unreviewed Board  decisions do not  create binding  precedent ,  where as here  the unreviewed rulings " involve com plex  quest ions and  vigorously

disputed interpretat ions of  agency provisions,"  the Com m ission chooses as a policy  m at ter  to  vacate them  and  thereby  elim inate any future confusion

and  dispute over  their  m eaning or  effect .  Cf. Kerr - McGee Chem ical Corp.  (West  Chicago Rare Earths Facilit y) ,  CLI - 96 - 2, 43  NRC 13,  15  (1996) .  Our

decision to  vacate the Board  orders "does not  int im ate any opinion on their  soundness."  I d.

CANT's response to  LES's m ot ion calls for  vacat ing several  of  the Com m ission and  Board  rulings in LES's favor,  and  giving  res judicata effect  to  rulings in

CANT's favor.  These requests,  except  for  vacat ing the unreviewed decom m issioning rulings described above,  are denied.  CANT seeks a sweeping  vacatur

order  because LES's withdrawal has st r ipped CANT of  any im m ediate opportunity  to  seek  judicial review of  the rulings in LES's favor.  CANT in this

instance is no different  from  a party  that  finds itself at  the end  of  the proceeding  with  exact ly  what  it  asked  for, in this case no license.  CANT will have an

opportunity  to  seek  judicial review when  and  if  rulings issued  in this proceeding  are used against  it  in a  future case.  Sim ilar ly,  the res judicata or  other

preclusive effect  of  a  previously  decided  issue is appropriately decided  at  the t im e the issue is raised anew. (1)

I n addit ion  to  the m ot ion filed  here,  LES filed  an ident ical  m ot ion with  the Board  to  withdraw  its license applicat ion  and  to  term inate the proceeding.  Our

order  term inat ing the proceeding  renders unnecessary  any further  Board  proceedings, either  on the m ot ion to  withdraw  and  term inate or  on the issues

we recent ly  rem anded to  the Board  in CLI - 98 - 3, 47  NRC ___ (1998) .

The proceeding  is hereby  term inated. (2)

I T I S SO ORDERED.

For the Com m ission

______________________________

John C. Hoyle

Secretary  of  the Com m ission

Dated at  Rockville,  Maryland,  this 30th day of  April,  1998.

ATTACHMENT 3

UNI TED STATES OF AMERI CA

NUCLEAR REGULATORY COMMI SSI ON

COMMI SSI ONERS:

Shir ley  Ann  Jackson,  Chairm an

Greta J.  Dicus

Nils J.  Diaz

Edward McGaffigan, Jr.

______________________________

I n the m at ter  of

I NTERNATI ONAL URANI UM (USA)

CORPORATI ON

(White Mesa Uranium  Mill;

Alternate Feed Material)

______________________________

)

)

)

)

)

)

)

)

)

Docket  No.  40- 8681- MLA



CLI - 98 - 6

MEMORANDUM AND ORDER

I n LBP- 97 - 12,  46  NRC 1 (1997) ,  and  LBP- 97 - 14,  46  NRC 55  (1997) ,  the Presiding Officer  concluded that  three pet it ioners ( the Nat ive Am erican Peoples

Histor ical Foundat ion I nc. 's Great  Avikan House Project ,  Ms.  Lula Katso and  the late Mr.  Norm an Begay)  had  failed to  dem onst rate standing in this source

m aterials license am endm ent  proceeding.  On  appeal,  pet it ioners challenge the Presiding Officer 's conclusions.  We affirm  LBP- 97 - 12  and  LBP- 97 - 14.

Pet it ioners were provided clear  and  extensive guidance by  the Presiding Officer  (and also  by  the NRC staff)  on what  addit ional showings were necessary

to  dem onst rate standing. See Energy  Fuels Nuclear, LBP- 97 - 10,  45  NRC 429,  430- 32  (1997) .  See also  NRC Staff's Response to  the Request  for  Hearing

(May 21,  1997) .  Pet it ioners repeatedly ignored alm ost  all of  this guidance - -  not  only  at  the hearing stage but  also  on appeal. (3)  I n part icular,  they  failed

to  show that  their  asserted  injur ies from  the act ion  that  would be approved  by  the license am endm ent  are dist inct  and  palpable, part icular  and  concrete,

as opposed to  being conjectural or  hypothet ical.  See, e.g.,  Steel Co.  v.  Cit izens for  a  Bet ter  Environm ent ,  118 S.  Ct .  1003, 1016 (1998) ;  Warth  v.

Seldin,  422 U.S.  490,  501,  508,  509 (1975) ;  Sequoyah Fuels Corp.  (Gore,  Oklahom a Site) ,  CLI - 94 - 12,  40  N.R.C. 64,  72  (1994) .

As we recent ly  indicated in At las Corp., CLI - 97 - 8, 46  NRC 21,  22  (1997) ,  if  a  pet it ioner  fails to  respond to  a  "Presiding  Officer 's reasonable and  clearly

art iculated  requests for  m ore specific inform at ion,"  the Presiding Officer  is fully  just ified  in reject ing the pet it ion  for  intervent ion. Moreover,  the

Com m ission generally  defers to  the Presiding Officer 's determ inat ions regarding standing, absent  an error  of  law  or  an abuse of  discret ion.  See Georgia

Tech,  supra,  42  NRC at  116.  We see no such error  or  abuse here.

I T I S SO ORDERED.

Chairm an  Jackson  did  not  approve this m em orandum  and  order.  She would have reversed LBP- 97 - 12  and  LBP- 97 - 14  and  rem anded the proceeding  to

the Presiding Officer  to  determ ine whether  pet it ioners have raised any areas of  concern  that  are germ ane to  the license am endm ent .  I n  her  view,

pet it ioners (Avikan,  Ms.  Katso,  and  the late Mr.  Begay)  have claim ed som e r isk  of  injury from  the Cot ter  m aterial,  albeit  not  in precise or  detailed term s,

that  would be avoided if  the am endm ent  were rejected.  Thus,  in her  view,  pet it ioners have dem onst rated enough for  standing.

For the Com m ission

____________________________________

John C. Hoyle

Secretary  of  the Com m ission

Dated at  Rockville,  Maryland,  this 30th day of  April,  1998.

1. We deny  CANT's request  for  a  Com m ission order  requir ing  service of  future docum ents exchanged between  the Staff  and  LES after  the proceeding  is

term inated.  This seem s to  us unnecessary  and  would run  counter  to  NRC pract ice. See Sacram ento Municipal  Ut ilit y  Dist r ict  (Rancho Seco Nuclear

Generat ing Stat ion) ,  CLI - 93 - 3, 37  NRC 135,  152 n.46  (1993) .  We also  deny  CANT's request  for  special not ice if  LES were to  refile  its applicat ion.  The

Com m ission's exist ing not ice requirem ents are adequate to  ensure that  CANT has an opportunity  to  seek  part icipat ion in any future licensing  proceeding.

2. I n its capacity  as am icus curiae,  the Nuclear  Energy  I nst itute  (NEI )  has filed  a let ter  asking that  the Com m ission "clar ify that  Execut ive Order  12898

does not , as a m at ter  of  law,  apply  to  NRC licensing  proceedings."  No clar ificat ion  is necessary,  as the Com m ission has already  held that  the execut ive

order  "by  its own term s,  established no new r ights or  rem edies.  See E.O 12898,  6- 609.  I ts  purpose was m erely  to  ' underscore certain  provision[ s]  of

exist ing law  that  can  help ensure that  all com m unit ies and  persons across this Nat ion  live in a  safe and  healthful environm ent '  (em phasis added) ."  CLI -

98 - 3, 47  NRC ___ (April 2, 1998)  [ slip op.  at  29] .  NEI  cannot ,  in any event ,  advance argum ents or  br ing m ot ions not  pursued by  any party  to  the

proceeding.

3. However,  cont rary  to  the Presiding Officer 's finding (LBP- 97 - 12,  46  NRC at  6) ,  pet it ioners did  provide him  with  the distance between  their  hom es or

headquarters and  the White Mesa Mill property.  But  proxim ity  alone does not  suffice for  standing in m aterials licensing  cases.  See,  e.g. ,  Final  Rule,

" I nform al Hearing Procedures for  Materials Licensing Cases,"  54  Fed. Reg.  8269, 8272 (Feb.  28,  1989) ;  see generally  Georgia I nst itute  of  Technology

(Georgia Tech  Research  Reactor) ,  CLI - 95 - 12,  42  NRC 111,  115- 17  (1995) .


