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REPORT TO THi JOINT COMMITTEE
ON INTERNAL REVENUE TAXATION
CONGRESS OF THE UNITED STATES

BY THE COMPTROLLER GENERAL
OF THE UNITID STATES

Occupational Taxes On The Alcohoi
Industry Should Be Repeaied

Bureau of Alcohol, Tobacco and Firearms

Department of the Treasury

Occupational taxes ot the alcohol industry
are not being adequately enforced, but repeal
appears preferal ¢ to additional ento.cement.
Als¢  the Burcau’s suthority 10 conduct inves
tigations under the federal Alcehol Admims
tration . act needs 1o be clarified.
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COMPTROILER CENERAL O THE UNITED STATES
W, RHINGTON, D &, 20348

B~137762

To the Chairman and Vice Chairman

Joint Committe> on Internal
Revenue Taxat’on

Congress of th: United States

Your June 18, 1973, letter asted us tn study all facets
of Governmen'. regalation of the alconol and tcbacco indus-
tries. This report deals with two farctz-~the relevance of
gccupational teaxes on the alcohol industry in todays finan-
cial envircnment, and the questio~able legaliiy of present
investigative tech:.guss used by the Bureau of Alcohol,
Teihacco and Firearms in enfcrcing the Federal Alcohol Admin-
istration Act.

We are cending copies of thie report to the Director,
Office of Management and Budget; the Secretary of the Trea-
sury; the Commissicner of Internagl Raevenue:; and the Director,
Bureau of Alcohol, Tobacco and Firearms.

Zixu / /ﬁ%séé

Comproller General
of the United States
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COMPTROLLLR GENERAL'S OCCUPATIONAL TAXES ON THE. 2 ZoHOL

BEPORT TO THE JOINT INDUSTRY SHOULD BE REPEAM v
COMMITTEE ON INTERNAL Bureau of Alcohol, Tobacco and
REVENUE TAXATION Firearmo

«

Tear Sheet.
cover date%hould be noled herecn.

Department of the Treasury

Federal occupational taxes must be paid be-

‘fore an individnal or corporation can legally

engage in a trade or business as a retail or
wholesale dealer in distilled spirits, wines,
or beer; manufacturer o nonbeverage alcoholic
products; brewer; manufacturer of stills; and/
or a rectifier (purifying dictilled spirits

Jr wine or mixing thean with cther materials
under the name of whiskev, brandy, rum, gin,
or wine). (See p. l.)

Taxes differ ty occupaticn and range from
$24 annually for ¢ reta.. dealer in beer
to $255 annualiv for a wholesale liquor

dealer.

The $54 annual tax on reta.l dealers in dis~
tilled spirits produces the most revenue-~-
$16.8 million of the $18.6 million coirlected
in fiscal year 1974 from all sources in the
alcohol industry.

Taxpayer compliance with alcohol-related oc-
cupational tax laws has dropped below ac-
ceptable levels, and enforcement by the Bureau
of Alcohol, Tobacco aud Firearms is not
adequate. Although alditional manpower in
this area would undoubtelly increase both
revenues and compliance, the overriding cues-
tion is not whether th-re should re increased
enforcemaent but whether the tax itself ought
to be continued. (See pp. 6, 7, 8, and 18.)

Occupational taxes:

—--Are net a significanc revenue source.

--Are inherently inefficient to collect because
they involve . he direct collection of small

ameounts from a relatively large number of
taxpayers.
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--kequire separate administretive machinery
for the Government and impose additional
prperwork on the taxpayer.

~-Are overshadowed by Federal excise taxes
on alcoholic beverages which produce much
more revernue and -re collected more effi-
ciently.

-~Are paralleled by State and local license
fees. These governments perform a reqgula-
tory function which the Federal Government
does not. (See p. 18.,)

Ca balance, repeal cf the occupational taxes
appears proferable to increased enforcement.
The lost .evenue could be resconped, if de-
sired, by an almost infinitesimal increase
in the excise tax on alcnhol. For example,
a 6- to 7-cent increase in the $10.°%C per
gallon excise tax on distiiled spirits wo2ild
accomplish this. (See pp. 18 and 19.)

GAO recommsnds that the Congres :

~-Repeal all occupational tcxes in sections
508. through %146 of the Internal li~venue
Code .

~~Amend the Federal Alccuel Adair.istration
Act to clarify authe.ity of the Bureau of
Alcohol, Tokacco argd Firearm: to investi-
gate possible consamer and/or unfair trade

practice violations of the act prieor to a
permit hearing. (See p. 22.)

The Burecau of Alcohol, Tchacco and Firearms
has relied unaon the occupational tax laws

as authority to enter the premises of whole-
sale and retail dealers to search for violia-
tions of another law, the Federal Alcohol
Administration Act. (5ee p. 19.)

GAO believes that the inspecticn authority
under the occupaticra. tax laws may not be
used to gather evidence of violations of
other laws, gcuch as the Federal Alcchol
Administration Act, when a orimary purpose
cf the inspection ig tco discover cuch
evidence. (feo pp. 1% and 20.)



ey

Further, a Federal court decision (Serr v.
Sullivan) has conciuded that investigations
for possible violations of the Federal Alco-
hol Administration Act are authorized only
when made i~ connection with a permit hear-
ing. (Sec¢ p. 20.)

GAO relieves that the Bureau's authority to
investigate viclations is inadequate and
that, if the Bureau is to effectively regu-
late consumer and unfair trade practices in
tke alcohol industry, the Congress should
clarify the conditions under which such in-

vestigations can be made. (See pp. 19 to 22,)

The Bureau opposes the repeal of occupational

taxeq primarily on the grounds that they are
a significant revenue soucce. However, th«

Bureau agrees thct the Federal A)cohiol Admin-

istration Act should be amended to clarifr
the Bureau's aucthority to investigate viola-
tions under that act. (See app. I.)
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CUAPTER 1

LHTRODUCTION

In a June 18, 1973, letter, the Joint Committie on
Intecrnal Revenue Taxatiop asked us bo revicws the roegu-
latory activities of the Burcau of Alcohol, 'Iobacco and
Fircarms {(ATF).

This report stems from that request. Tt deals with
the occupational tax laws under which various elements
of the alcchel industry operate and the relationship of
these laws to ATF's conduct of Federal Alcohol Adminis-
tration Act investigations.

OCCUPATTONAL TAX REQUIREMENTS

Federal crcupational taxes must be paid before an
individual or a corporation can lega.iy engage in a trade
or busincess as a retail or wholesale dealer in distilled
spirits, wines, or beecr; manufacturer of nonbeverage alco-
holic products; broewer; manufacturer of sztills; and/or a
rectificr. A "rectifier" 18 one that mixes splirits, wine,
or other liquor with any material under the name of whiskey,
brandy, rum, gin. or wine. The taxes diffcr by occupation
and range from $24 per annum for a retail dealer in beer to
$255 per annum for a wholesale liquor deal-=r.

"'The $54 per annum tax on rotail dealers in distilled
spirits produces the most revenue. Occupational tax revenues
from all sources in the alcohol industry amounted to about
$18.6 million in fiscal vyear 1974, of which $16.8 million
was collected from retail dealers. Tne following table shows
the tax rate and comparative tax coliections from each occu-
pational category.



Classification

Retaill dealers:
Liquor or m~dicinal spirits
VWines or wines ancd beer
Beer
Total

Wholesale dealers:
Liqu: .
Wines or wines and beor
Beer
Total

Manufacturers of nonbeverage
alcohcl produ.:s

Broewers:
Less than 500 barrels
500 harrcls or more
Total

Manufacturcers of stills

Rectificrs:

Less than 20,000 proof gallons
20,900 proof gallons or more

Total

Total collections

Qvaries from $25 .o $100 depending on th

numper of proof gallons used.

Annual
tax ratceoe

S 04
54
24

{a)

55
110

55

110
220

9]

-

Fiscal yeocar
1974
collections

$10,849,738
3,483,009
7,487,785

16,820,592

€30,100
374,095
582,381

1,586,576

115,474

L,685"

10,290

11,9875

3,885

4,469
21,195

Te5,h64

$18,564,163

4
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AT ana ke Intoti oo, HoWenue Servics jointly
admir, oY the ceocupational tax laws. ST hargad with
crforc awent, and [RG Lrocesseos retvrns and Issucs tax stamps,

el
&
[

Owners of ach of the aforementioned businesses are
roquaced ta file a form ll--Special “woTeturn, with remit-
tance, by July 1 of —ach yeer to thr dirsotor of the TRS

service o toer servins the district where ~ businorg 15
located. THS thon processes the return and issues 3 tas
Stamp, This ofamp 1, not 2 license ko onerte, does not
conter an wrivsleges upor the taxpayer, and Is not a ~tamp
in the convontional use of che term. Tt 14 merelyv a dorcament
which signifies that the occupational bt has been pa.d.

If business is roanducted at more than one location, a
tax stamp .muzt be obtained for coch, excopt tor retail sto -es
operated by 2 State or a ponlitical subdivigion of a Scato,
These entioies are reqgquired to pay onlvy one tix as retaill
dealers in distilled spirits, beer, or wine, regardless of
the number of locations operated.

If an individual or a business which has previously
filed an cecupationa’ tax return fails to do 50 1n an ensuang
yeay, IRS nocifies ATF for fnllowup or enforcement actinn.
ATF 13 alrfo responsible for ildentifying individuals »or Eusi-
nesses which have not Ziled returns. This activity 1s por-
formed under the authority of 26 U.S.C. 5146{(k), which allows
ATF inspectors to ountor the premises, durirng business hours,
of any oc wupitional taxpayner for the purpose of examinirg any
records or other documents roguired to be kept under the pro-
visions of chapter 51 of the internal Revenue Code of 1954,

Willful failure to file an occupational tax return <an
result inoa fine of not more than $5,000 and impraisonment for
ot morae than 2 vyears, and »TF has on occasion aobtained such
convictions in the courts. hLonwillfull delinguencies draw
an assescment of ° percent por month on Jdelin uene anount -,
not, to exceed 29 percent of the aggregate rax, plus .ntorest
at ) percent per annur.



OCCUPATIGHAL TAXDE HO LOLGLE

A _SIGNIFICANT SOUBRCE OF #pvieNg®

Occupationzl taxes have long been uscd by the Federal
Governnent to generate revenues for goywernment operations,
In 1794 & tax of $5 per annum was imposcd upon cotatl dealers
in vires or in “oreign distilled spiri-.. The tax remained
in efrect untyl 1802 when all internasi tuxes coxcept thac on
salt wure repmealed. The necessities of tne War of 1812 forced
the Goverieent to adopr rev inteéernal tares wn 1813, which
ircluded an occupaticnal fax on reteid clellers an wite and
varicus liguors, In response to popular prossure, these
taxes were receclisd 10 1217,

The War Belween ihe States cane-o. the Pederal Government
to turn once more to occupational taxes us a weahns of raising
reventas, At onfe vime 3uc., taxes woere levied on 51 specitied
occupations ana all others with gross annual receipts over
$1,000. Some of the spevifiied occupations wore bankers,
real estate agents, auctioneers, juacl.rs, butchers, peddlers,
dzetors, lawyers, innkeepers, insurance agoents, photographers,
plumbcrs, anag bulllders. By 1870, howewvor, thoe dovurnmnnt
was accumulating large surpiuses which the Conar ss believed
were XCadLng Lo riscal extravagance.  DPecauve of Lhn e sur-
plases, 1t was b;lj 2d “hat ti» revenues from many taxes,
including some ouvougational taxes, wi-re ju longer needed wnd
ertain o1 thesze taxes could be repeaicd.

In & repgert submitted to the qouse Compattece on Wavs and
Means, 1n 1808, the Spacial Commission-sr on che Revenue argued
for repeal of nurerouws miscellaneous taxes, itncluding all the
occupitional taxes except those on banvoers and manufacturers
and dcalors in spirits, beer, and taho e, In 1870, all
cooupational taxes ¢Mcept those on i “ohol and tobaceo voca-
tiors were r.pocal 2. Qocupational taxes i Lhe aleohol
industry apparontly wers continued beciose o' their oxcellent

revenue-producing carabilities »nd a gonerally held helief
that, by taxoing v alcoh>]l yndustrivs, the costs
woald Lo transfor: . "o":umul and cansumpr 1on

would “ocrease. T hy was pregented on the floor
of the YHouse of ke ;jves by tnee Chu2ymay of Ways and
Means in whe {0}

CHOR R T hac rondreds of people coming to me and

APReaLIng too L LYod man who dde s on owhoskey
should be *ared more than a man wono voals an
clothing or Iz2ather, and T have anawered that




the artic.es 1n which he deals are suppi.ere
for an artificial appctite, and that we maist
make the consumers pay for the indulgence.”

Since the inception of income taxes on corporations in
1909 and on individaials in 1913, the revenuoes from tax . on
sclected alcecohol-related occupations have steadily dectined
comparcd to toral intuernal revenues, Far from their “riginal
status as a major source of tax revenue, thesc occoupat ional
taxes have become comparatively i sigrificant, In 1908
alcchol-related occupational taxes represconted $7.3 million,
or 2.9 percent, of the Nation's internal revenue of $29%2
million. : In fiscal vear 1974, occupational taxes yielded
only $518.6 million of the approximately $269 billion in
revenue collected by the Federal Government, Or about one
ten-thousandth nf 1 percent. Furthermore it “s not 'ikely
that %18.6 nallion in taxation influcnces :he amount of
alcohol consumed when the total retail s=ales of such boy-
erages exceods 317 billion per annum.



CHPPTER 3

NOJPAYMENT OF OCCUPATIONAL

TAXTS BY RETAIL DEALLRS

w0 determine the extent to which retail dealers in
dist.aled spirics, beer, and/or wine were paying their occu-
pational taxes, w¢ o a random sampling of retall businesses
liable for such Laxs in California, Georgia, Illinois, and
Ohio. From a possibic 98,%3a retail dealers, 650 were con-
tacted, of which 174, or 27 percent, were delinguent on at
least 1 year's tax. A statistical proijection of these results
indicated that 24,000 to 33,00 taxpayers could be delinguent
1.

1 +1 A 4+ + PR T 2 I o R N o - B e -~ ~=al P S FaE ot bl £
in the & states, representling an annual revende 10ss of

$919,000 to $1.%9 million.

The sampling plan usced to determine the taxpayers to be
contacted was developed as follows.
-~-Communities in ffalifornia, Georgia, Illinois,
and Chic were placed in three population
cateqorics acrarding ‘o 1970 data obktained
from the Burcau of the Census--under 10,000
people, 10,000 to 100,000 people, and over
100,000 puople.

~--2IP codes identified from the United States
Pcstal Service's National ZIP Ced~ Directory
were listed f{or cach populatien category. A
random sample of ZIP codes in each category was
then selected as the primary sampling unit.

--A list of every retail dealer operating in
the ZIP codes serving as primary sampling
units was then developed using Stete licensee
data. A random sample was taken from this
list to determine the specific retail dealers
te contact. 1he following table illustrates
the results af thie process.



ZIP codes Retail dealers
In each Selected Oper<ting
Retail population for in ZIP code Randomly
State/populatioL dealers category sampling areas sampled sampled
California: 48,725
Und2r 10,000 1.724 3 16 16
10 0N -100,000 J80 3 175 50
Over 109,000 329 4 176 75
Total 1,733 10 367 AL
Georgia: 7,711
Under 10,000 476 3 22 22
10,600-101,009 43 3 251 60
Over 100,000 55 4 119 57
Total 574 10 392 139
Illinois: 19.784
Under 10,000 1,247 3 Z28 28
10,000-100,000 170 3 168 66
Over 100,000 81 4 » 344 87
Total 1,498 10 540 181
Chio: 22,014
Under 10,000 1,042 4 47 40
10,000-100,000 - 152 4 70 55
Qver 100,000 157 5 286 54
Total PECHY I3 163 189
fotal 5,166 43 1,702 65

98,934




Althouyga we determined the areas selectoed for sampling
and the establishments to be contacted, ATE inzpectors
actually contacted the taxpayers, When delinguency was
readilty established, a Form ll--Specia)l Tax Return--was
provided the taxpayer, who was normally glven the option
of submitting the return, with remittance, 1o R later,
or of imnediately paying the tax to the inspector.  When
cvidance of pavment was not readily avairlable and the matter
witt, quostionable, the inspector was to {ollow up later.
Collection data is incomplete because ATF manpower limita-
tions have prectuded the completion of followup on some of
the aforementiconed delingquencices.

when asked why they had not paid their oceoupational
taxes, 113 oi the 174 delinquent faxpayers in our sémple
indicated they were unaware of the tax regquirements, 22
indicated they had not received renewal notices from IRS,
19 forgut te pay. 8 had no exvlanations, and the remaining
12 had answers ranging from changed ownership to a lack of
understanding ot the bill.

Jur review did not reveal any noncompliance problem
with respect to brewers, rectifiers, whrlesalers, or other
occupational taxpayers in the alcohol industry. We ccatacted
15 wholesalers anag 2 manufacturers of nonbeverage alecoholic
products in f1linois and Ohio and found no delinguencices.
This high compliance rate may be attributable to the fect
that ATE inspectors are directed to pertorin regular inspec-
tions at browers, manufacturers o” nonhoveragn alcohelic
products, and wholesalers., During these inspoctions a
deterrination 1s made as to whether the occupational .ases
have beon paid. There is no similar i1ngpection progvem for
retail establishments,

B



CHAPTER 4

QCCUPATTONAL WAX LAWS NOT

EASILY ENFORCED
Enforcement. of the cccupational tux laws at present
consists of visits to retail dealers at which time a routine

inquiry is mede as to whether the orcupational tax has been
paild. Durxn; most of these same visits, the ATF i.spectors
also search for violations of the Federal Alcoheol Administra-
tion (FAA) Act which is intended to protect the cons'.mer ard
provent unfair trade practices. In fiscal vear 1974 and the
first 9 months of tiscal year 1975, 7,962 r<tail dealers

ware concacted, of which 1,317 were found delingunent in 1 or
more years. As a result, $259,368 in taxes, penalties, and
interest were collocted.

Durirg the same 2l-month pericd, ATF expended a total
of 64 staff-years on occupational tax enforcement ard FAA
Act investigations. The staff-yz2are that relate solely to
cccupational taxe:s cannot be deermined.

ATF officials believe that additin~.i revenues could
ke collected 1f an effective enforcement program coald be
developed, The results of our random samples in Cal: forntia,
Georgia, Tllinoils, and Ohio support this ccntention; “ut
developing an adewguate enforcement program is more comp?
than might be anticipated. The possib.lities range from
providing ATF with the additional manpower necessary to
contact cach delinguent, to a limited program  herel  new
State licensces are contacted by AT throuch the 1. -,
However, cach has drawbacks.

PROVIDE A”F‘hTiH ADDTTIO\\L MANPOWER

TR RS

Y-
.\-J.J

The most obvious way to increase oceapational tax
collections and sompliance would be to proavide ATF with
additional 1nspection and/‘or clericcl wersonnel to :dentify
ard contact delicquents.,

ATE has statod that 1t needs more manpower to ocllect
necupational taxe s, In fearings befare vouse and Senatoe
Subcommit tees of “he respective Committeos on Arpropriations
on ATP's filscal vear 1975 budget reauss: Dirvecser of
ATE ocited he Bureaan's craiticalon

coloLer o aritticenal manpower
to carry outl 1t s st arntery rosponsih L 0 e vh 2ared
tOo sveCIfy e reSenEIn LI, T Lt de ot at el
funded, the Direcenr cvned thee 5o 0 L - s o Gl rueeney

problom weth resoe s



Once use of additional manpower would be to deal with
delinguents who previously filed returns but had failed o
refile and had Leen referred to ATE by TkS. Referrals from
1RS hLappen this way. Occupational taxpayers on record with
LRSS autcomatically receive rtenewal notices in May. Alchouqh
the tax payment is due by July 1, IRS doos not send the first
remirder until August. If a satisfactory response is not
received, second and third notices are then sent at about
30-day intervals. Tf the tax has not beon paid within 30
days after the third and final notice, IRS notifies ATF
that the taxpayer has falled to file a current tax return
“nd is potentially delinguent.

After IRS spuecifically identifiss the potential delin-
quent, clersks could telephone or write retail dealers to
determine whether they are still in business If w.rranteqd,

a request for immediate payment of a tax liability could tten
be madc. Hewever, consideration must be gilven to the fact
that thesce delingquents have already failed to respond to

four notices trom TRS and may continue to refuvse cooperation
with ATF. Thus, L{f full compliance is to be obtained, it
appears that inspcctors would be neceded o supplement the
clerical statf and personally contect manv of these referrals.

Budaoet limitations in fiscal years 1974 and 1975 have
caused ATY to oliminate plans for followup on IR5 referrals.
According to ALY, manpower has not becn available to follow
up on about 40,000 potential delinquents referred by IRS in
fiscal year 1973, To compound this problem, additional
referrals were received from IRS in fiscal years 1974 and
1975. Although some of these referrals have cither gone out
of business or paild the tax, many apparently are delinquent.
From GAQ's random sarnple of retail dealers in California,
Georgia, Tllinois, and Ohio, 36 of the €50 taxpayers con-
tacted had becen refoerred to ATF by IRS os potentially delin-
quent and we found that 23 were, in fact, delinquent.

Add t:iontl manpower could also be used to deal with
thosc that have never filed occupational tax returns--a much
more difficul* task than acting on IRS referrals. One way
of dctecting these delinguents is to visit thoir places of
pusiness and ask to see the tax stamp. Visits to retail
dealers are also made to enforce the FAA Act, 5o enforcement
of both laws through this means can be partly concurrent.

At present, less than 36 scrff-years per annum are devoted

to visiting retail dealers. ATF has cstimated :hat "a viable,
ongo'ng retarlers anspection program” would reqgiire 326
insueetor statf-yvears per annum and cach retaill dealer would
be contacted once overy § years.

10



Without any ciear indication that FAA cenforcement
effort will or should be significantly increasced, .he guestion
reduces to cone of whether the cost would be Justified in
terms of additicnal occupaticnal taxes collected. It seems
unlikely.

Additional manpower could alse ne uced in conjunction
with other appreoachesz tc ob*aining compliance with the
occupaticnal tax law. These approaches are discussed next.

UTILTZE DATA FROM TH STATES

TG _IDENTIFY DLLINQULNTS

In addition to IRS referrals, #TF has on occasinn
solicited and received data on reta.l dealers operating
in the severai States. However, the adequacy of the data
fcr ATF purposes saries. State information currently
obtained ranges from complete lists of all reteil dealers
operating in a given State to the identificatiorn of all
individuals receiving a license to opcrate within a speci-
fied period. Some of this data is recadily usable, some is
not.

ATF has attempted, on ar experiment .l basis, to compare
State lists of retail dealers to IRS i‘stings containing
similar data in order to identify nonfilers of Feder :l
returns. We attempted a similar comparison. Neither attemph
was successful because IRS and State lists werc not corpat-
ible. IRS accumulates its occupaticonal taxpayer information
by ZIP cocde and employer identification numbe-, whoereas State
data 1s accumulated by su-h methods as a stamp or license
number, trade name, ~wner's name, and alphapetic sequence by
name or county. Ocher problems with this approach are that
some Statec do not have licensce data computerized ara some
leave responsibility for licensing rerail dealers to the
municipal govorrments.

f

Conversely, ATF has in some instances had suzcess in
using State-provided data. In fiscal vear 1973 ATF's San
Jose, California, arca office conducted an enforcemcnt nro-
gram where 410 retail dealers who had recently obtained
State licenses from the California State Alcchol Bewcrage
Control Board were contacted by mail to determine if they
had paid the Federal occupational tax. Of the dealers
contacted, 33%, or 87 percent, responded that they were
‘ungwarc a Federal requirement existcd and filed returns
resulting in ATF collections ¢f more than $15,800. While
this program was successful, 1t was directed at new de: lers
who could be ignurant of tax requirements. This could have
been a significant fa~tor in the high response rate received

by ATF. :

11



In ATF's Midwest reglilon, cach State was requested to
Lrovide ATF a list of retail dealers whom State inspectors
believed were not obtaining a Federal occupational tax stamp.
Cnly 2 States ¢noperated and %41 form ilctters were meiled to
the potentially delinqguent tawpayvers informing them of their
responsibility to pay the tax. Responses were received from
297 retail dealers, of whicn 84 made vceluntary payments and
213 replied that they had already paid the tax., ATF inspec-
tors attempted to personally contact those not responding,
hut the effnrt was stopped when 16 of 19 retail dealers
visited had valid tax stamps.

These experiments show that State-supplied data can be
useful in collecting occoupaticnal taxes. It does not provide
the means of identifying all delinguents in ail States, nor
docc it obviate the need tor additional ATF manpower if com-
pliance with occupational tax laws 1s Lo be significantly
improved,

INFORM RETAILERS OF THEIR OCCUPATIONAL
TAX OBLIGATION THROUGH STATES

Of the 174 retail dealers shown to be delinquent by our
random sample in California, Georgia, I1linois, and Ohio,
113, or 65 percent, stated that they wore unaware of their

obliyation to pay occupational taxes. It can be assumed, there-

fore, that many of the projected 24,000 to 33,500 delinauent
taxpaycers in the 4 States also are unaware of their responsi-
bilities 1a this area. IHowever, persons found violating the
law cften plead ignorance of its provisions.

AT has made some efforts to notify retail dealers of
their occurational tax obligationsg. For example, in 1374
the central regicn began using malline lists of State
licensens to distribute occupational tax literature to
rotail dealers in Ohio and Kentucky. In the southeast
regron the Georgia liguor control agency, at ATF's roequest,
included occupational tax literature with each license rencwal
zpplication.  These appreoaches, howoever, can be used only
where ATF and State relations are good ard where State data
is available,

AMNESTY PLRIOD FOR _DELTNQUENT TAXPAYERS

ATEF has preposed an amnesty period for delinquent occupa-~
tional taxvayers. The program, submitted in October 1974
for Treasury Department approval, provides for a 90-day
period during which retail dealers may voluntarily pay delin-
gquent occupational taxes, plus intercst, without being

assessad the usual penalties.

1z



An amnesty pericd may or may not yield results. The
fact that substantial amounts and penalties are not i1nvolved
would seem to make amnesty less interesting to the delin-
quent. Also, many delinquents are not even aware that they
owe the tax. In any event, amncsty docs not offer a long-
term solution to the conllection problein.

We understand there may be cther obstacles. The Treas-
ury's General Counsel has returned the proposal to ATF with
a recommendation that ATF's Chief Counsel rescarch the
United States Code to support such a recommendation.

13
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“rade practice ilnvestigations normally invelve inter-
viewing wholesalers and their employees; examining whole-
salers' ownecrshir records, sales invoices, inventory records,
canceled checks, bank statements, and salesmen's expensce
ledgers: and followup at the premises of retall dealers
who do business with the accused wholegaler. Since rotalil
dealers are 1ot requaired to have a permit, ATF has used its
author ity under 26 U.S.C. 5146(b) to enter a retailer's:
premis=s to inspect occupational tax and related records
required to be kept under the Internal Fevenue Code. When
the inspecter gains entrance to a reteiler's premises, pur-
chase invoices are reviewad and the d.oaler and his cmployces
are asked if prohibited trade practices exist. During this
review a determination will be made as to whether the retailer
has a valid occupational tax stamp.

1f ~onsumer or trade practice violations arc disclosed
by the investigation, ATF settles the violation by either
imposing a fine or shspending--normally for 3 days--or revok-
ing the offending wiolesaler’s permit. lio action 1s taken
against retailers who participated in these activities sirce
they are not subject to the FAA Act. If permit action is
taken, the permittec 1Is issued a citation (order to show
cause) which describes the alleged violwation and provides
for a hearing in which th~ oermittee will be given an oppor-
tunity to show cause why his permit should not be suspended
or revoked. The hearing is presided ove ! by a Treasury
Department administrative law judge, who determines whether
the permit should be suspended or revokad,

ATF INVESTIGATTVE TECHNIQUES

Ta determir.c the investigative metrods employed by ATF
inspectors to gathoer evidence »f FAA Act violations at the
premises of wholesalers and retailers, we participated to
a limited degree in two trade practice investigations as

ocbservers. The two investigations were conducted by 11 ATF
inspectors and involved contacts with 5 wholesale and 51
retail dealers. We observed inspections at the premises of

4 wholesale and 15 retail dealers.

ATF initiatec both investigations on the basis of
allegations by third parties that unfair trade practices
were being committed. One allegation indicated that beer
wholesalers were providing cash rebates to retail dealers.,
The second alleqgation accused a wholesale liquor dealer of
providing cash rcbates to induce retail dealers to increase
their purchases of his brand of distilled spirits.

ATF inspectors entcered the premises of both wholesalers
and retailers to examine ownership records (wholesalers only),



tax data, and/or nventovry records. Tn most instances, the
ingpentor informed the dealer that trade practicos worae also
under scrutiny.

At acy, wholosaler's premises, ATF Iinspecters first
oxamined ownership and cermit records and verificed paiyment
of occrunational toxes. Other records reviewed included
nurchase and sales wrvolces, salesmen's expensce ledgers, can-
celed checks, ousiness bank statements, and other business
ledgers and records.  Yhe records were reviewed for indice-
tions of prohibit.d trade practices, such as notes or instruc-
tions on invoices duescribing "deals," sudden increases in a
retailer's purchases, and purchases of apparently unneoded
sofrigeration and othor equipnment used by retailers.  1In
addition, the wholesalers were guestioned about area trade
practices.

In ecvery instance the wholesalers cooperated fully with
ATF. Nonc denied the inspector access to records or refused
to discuss area trade practices. ATF spent 231 staft-days at
these wholesalers' premises during the two investigations.,

After completing their derta ocallection activitias at the

wholesalers' promiscs, ATF 1nsne%tt.rs visited selrcuned retailers

whrse purchases from wholesal :rs -uspected »~f unfair trade
practices appruares questionas - Gpon entering a retailler's
premises, ATF inspertors ide +:fied themselves as Treasury
agents, asked ro scee the cur - 1t occupational tax stamp, and
oxamincd purchase i1nvoeices an. records for approximately a
l-year period. The 1nsvectaors advised the retailer that
arca frade practices wore peing investigate: and questioned
the rerailer on the extont of his participa-ion 1a such
practices.  The rnapoector also asked 19 the retaiser would
be willina to put his statement in the form of an affidavit.

Lo dts dnvestigations, ATE found thnat nine retuailers
nad receaved free equipment and other 1ncucaments Iron vari-
ous beer wholesalers and had teken action to exclude the pro-
ducts of these wholesalers' competitors. A typical coxample
was an agarecment ander vaien a refrigerator valued at §1,500
was sold Lo a retarler at a 50-percent discount in exchange
for a promuse to promnote the wholesaler's proaducts tn the
exaclusion of competitive hrands. FPurther, n.ne of the
rovall dealers were delingquent in 1 or more yoars of their
sccupational tax obligations. Over $700 ip tax, Interest,
ond penaities was collecred.

AT bAas o roeconursac against the retzilers who received

Fron caontpment sonce the FRA Act docs nat reacire thee vo
cbtain a permit. Howrwver, 1nformation obtainced from retailers

le



may be used against the offending whe o0 sicers. ATD 15 ove-
paring the necessary papers for a porm:t oaring at whirah
offending beer wholesalers will be roguir-c Lo show why taclr

permits should not be suspended or reve' i, The liawer
wholesaler investicat! on is continuing U Las bean frnoeroo
by a lack of manpower.

Searching for viclations of the v/ A0t under toe pro-
tent of enforcing thoe occupaticnal tax 1aws 1s a questionenle
practice. It is discussad wiu scme leng'h in the next chaplLer,
which first prosenis cur genaral conciut..ons on the oocupa-
tional tax laws and then discusses FAA Lot enforcement.

17



CHAPTER «

MATPERS FOR COUSIDERATION 1Y THIL CONSRESS

The 27-percent oolinguency rtate forrd L our sample
of retail dealors in ascohol.o evrages indicates that
occupational Ltax compliance han dropped below acceptable
levels and cnforeement 1o not adoeguato. Furtheimore, this

has been a longstanding preblem,  fnder these circumstances,

first thouuhts are naturally directed to the possibility of
more effective rnforcement trechnigurs and the need for
increased manpower.

Althcocuuh thero may be some ophortunity for impraving
enforcement tochni-jues, we do not !torescee anv neswt or
innovative approach thav will, of tsetf, revers: the
situation. There remawns, then, the questics £ whether
deplovment of additional manpowcr ‘o onforce collection of
the occupational taxes 1s 1n ordoer., Incrcased enforcement
would provide the usu 1 basic henctits, i.e., incrcased
revenues, coaultable treatmont «f toaspayers, respect for
the law, and vorontary compliance.

However, ¢given the general characteristics of the
occupaticonal taxes, the ovorrid g qgquestion 1s not whether
therc should be incroased entorconent but whether the tax
1tsclf ought to e continucd, Occupational taxes:

~-Are no longer g sianificant revenus source.

--Are 1nhorently incfficient to coll.ct because
thev anvelyve tne dircet collection of small
amounts from o olatively large nunber of
[T S SN TR T ‘

=-Remitre coparate awlministrataive machinery for
th Coverament and lnpose oddivioni ]l paperwork
Ot e tapaysr, ’

~-aArc overshdowed b Pederal oxeirsoe taxes on
Teoholie bhowvoraces, which prosluce rach more

rovenue and are more officiently collected.

--Are parallcled by State and Jooal licoinse fees;
these govearnments Herform o rooulator © function
whien the Peelora] Government aen not

On Lalance, ropeatins the occup v lonal taxes appears
proeferavle o increascd eaforcement . The jost revenue of
$18.6 milizorn enutd !

Loorecouped, 1t o degired, ovoan almost



infinitesimal increasce 1n the e¥~ise tax cn alcohol--which
would not only aveid the need for anv increace in onforcement
costs fcr occupational caxes Lut wousd eliminate such costs
altogether. For exawmple, 4 6- to 7-=ent increase in the
310.50 per gallon uxeise tax oun distilled spirits would
accomplish this.

ENFORCEMENT OF THE FPAi ACT

We have come to the foregcoing conclusion notwithstanding
the fact that ATF has rolicd upon the occupational tax laws
as authority to enter the premises of wholesale and re-ail
dealers td investigate violations of another law, the "AA
Act.

ATF is authorized by 26 U.S.C, 5146(b), as the delegate
of the Secretary of the Treasury, to enter the premises of
wholesalers and reotailere to inspect occupational tax records
required by chapter 41 ¢! the internal Revenue Code of 1954.
At present, the MTF manual also refeors to this section of
law as its authority to onicr the premises of retail dealers
to gather evidenco of I'AA Act violations,

We do not gueastion ATPF's authority under 26 U.S.C.
5146(b) to enter the premiuses and inspect records of whole-
sale and retail dealers for purposcs related to chapter 51
of the Internal Revenue Code of 1954. Furthermore, when
lawfully engaged in an tnspection under this section of
the law, it is only recasonable that ATF inspectors seize
evidence of other illeaul or unlawful conduct inadvertently
discovered.

We:- believe, however, that this inspection authority may
not he used to gather ovidence of viclations of other laws,
such as the FAR Act, when a prirary purpose of the inspec-
tion is to discover cuch ovidence,

Although ATF 1nspoectors routinely check occupational
tax records durina these inspecuvions, the discovery of FAA
Act vieclations 1s noeither inadvertent nor uncxpected.  Our
review of ATF's cftforts to enfource the FAA Act indicat=d that
@ primary purpnse ot many 1nspections at the premises of
wholesalers and vetailors 15 to search for evidence of FAA
Act vieolations. Wt hoave serious reservations, therefore,
that@26 U.S.C. 5 () orovides an adequate legal basis for
such an investigative practicce,

ﬁ
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If 20 U.5.C. Hldnahi 1o subject 0 0 mltabions, wiat
authority, then, —an AP roly upon to ontorce the,FAA Act?
The maft logical rource ot aathority for ATF's investiaotive
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pravties s othe FAMN Act The act, however, loces not oo tain
N prDVl,}an pressly authur zing ATE to cnaage in investiga-

tions of prn;‘lc violations; aud in the only court test of
ATE's amplicd aathority to investiaate violations ander the
aet, 1t owas concluded that the FAA Act docs nor authorize
pnve st atyons for violations oxseot whey the investigation
1soconducted an o connectlon with a perm.t wearing,

Tn Seyr v, uulll‘nl' 270 F. Supwp. H44 (BoD. Pa. 18367),
atfra, 300 wL 237619 (24 Cir. 1964), th Director of ATF
potitionsd the court, prior to “he 1nitiation of a permit
hoaring, to compel certain persons suspoctod of having
Vindoated tihe PAA Act to appear and tescify according to
the toras ot o subpoena duces tecun.  The ~omrt denied the
petition, concluding that Investligations to uncover viola-
tions of the FAA Act are authorized only wien conducted in
the context éf a permit hearing. The court reaconed that
{1} unlibe similar statutes, the FAR Act did not specificaliy
arant ravesticative authority, {2) the act's legislative
history 1ndicated thoat the Conoress rejected a proviy.aon
authorizing invaestigations, and (3) the Congress chose the
permit hearing as the means of odministoring and enforaing
the art.,

Applyrna the ratienale of Scrr v, sSullivan, 1t appears
that ATF's practice of entering the promisces of wholesale
andd retait dealers, inspecting records, and ingquiring about
area trade practices is not auntherizoed by the PAA Act.
while ¢ amit revocation or suspoensicn hearings nmay result
from -vrdenes discovered during pvestiost raons ot the pre-
mitoes of wholesalers and retallers, AT endadges 1 those
v st ationg prior (o, and outside of the context of,
Tt hearing.,

1o, tallivan is the only csurt docision that has
ELTTOE U T R ervrﬁ g oxtent of ATE'S investiaative
anthiey L0 under the AN ACL i recnonse Yooour inouairy,

however, A0 informed us that, after itutially acguicescing

i the Jeryodecision, it hoelicved that the court's interpreta-
tion weie incorrect and considored the deocision binding only
snothe Third Girenit. Futhermore, inoa memorandum of law
nluvlJtd to uL, ATF prescnted soveral arauments challenging
the court's roegsening and supportin: s content lon that the
o r to anvestiante spocific violatiens Lt the PAA Act

Pould e arradared 1n the act. noarendment Yo the AT
Teilidad os Do prepared 4o reflest MU e viows,

ot semorardam of law urovided (o ous, AT pointed
Ut ovhe proactrcal difficulties created by the Sorr decision.
Boanterproets toan Herr,oa pormit hering must b initi1ated

I
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before an investigation may be conducted under the act.
Normally, however, investigation precedes fornal administra-
tive adjudication. 1In fact, the procedural formalities
surrounding a permit revocaticn or suspension hear:na ander
the FAMA Act practically require that some investsdgation be
conducted before hearing procedures are Hogun.

For oxample, accepted norms of fundamental fairness
reguire that, before a Government agency takes action
adversely affecting an individual's business or Livelihood,
the agency must give the individual notice of the reasons
for its action and an opportunity for a hearing. Similarly, i
under ATE's regulations, persons entlitled to a permsit
revocation or suspension hearing must be notitied in writing {
of the specific violation of the FAA Act, including dates, '
placcs, and sections of the law violated. 7The Dirccior of :
ATF, however, cannot be expected to give thu required notice
without fi_-z- conducting a preliminary investilgation, ;

In short, the Ser:i v. Sullivan decis:ion renders the
FAA Acet .fficult, 1f not impossibie, to enforse. o
irvestigate specific violations,, it seems that ATF first
must initiate a permit hearing, an impracticable and
adninistrativ.ly burdensome procedure. Alternatively, ATFE
may rely on the inadvertent discovery of cvidence »f FAA
Act viclations while making other inspections autnorized by
the Internal Revenuc Code. HNeither vrocedure, however, allows
ATF to make the type of investigations required for erfective
enforcement of the FPAA Act. Thus the legal authority of
ATF to investigate violations of the FAA Ac may be inade-
juate.

We believe that ATF's legal authority -o investicate
potezntial violations of the FAA Act needs to be clarified
by the Congress.  The FAA Act should ¢ amcnaced to authorize
ATEF to investigate specific violeticns before initiating a
permit hearing. Although ATF's prachtice of invegtigating
potontial violations at the premises of wholesale and
retail dealers is a reasonable and appropriate method of
enforcing the act, the coiwrt's rationale ir Zerr v, Sulliaivan ;
cacts serious doubt on whether the practice s authcrized
under existing law and whether ATF hacs adevnste autherity to
enforce the act etfectively.

A3 stated earlicer, except in the Third C:roult, RTF
intonds to continue to gather evidence ~9 FAA Act rinlations

at the premises of sholesalers ond ret... l.rs bPofore permit
hearings.  As a result, ATEF may oncow-t additional legal
chieliongus to its investigative author ' basel upon the
serr decision.  Such iitigation would norease costs to the
taxpayers and prolong ictive investigationz. “urthermore,



judicial resolution of the problem seems lnappropriate since
neither the act nor the legislative history clearly shows how
the Conqgress intondoed the act to be enforced, Thus, other
courts may well reach the same conclusion as that in Serr

v, Sullivan. k

AGLNCY COMMENTH

ATE oppoeses the repeal of occupational taxes o the
basis that:

-~The $18.06 million collected in fiscal year 1974, ' ;
which represents 18 percent of the Bureau's :
total operating budget, is not insignificant. ;

-=The occupational tax revenue represents voluntary
payments for which the cost of collectic. is
relatively low,

--Llimination of the tax will result in the loss
of a valuable criminal enforcement tocol ang,
at the some time, make -t easicr for an undesir-

ahle elemant to opeorate at the retail level. !
ATEF agreeos that the PAA Act should be amended to clarify the E

Burcau's authority to make investigations and also acknowl-
edges that cxpresood statutory investigative authority is

more desirable thun implied anthority. Hownver, the Bureau
favers an approach whereby its implied inv:stigative authority
would Lo tested 1n at lecst two other circaits before attempts
are made to secuys amnending legislation.

Appendix 1 contains the full text of ATF's comments on
this report tougether with appropriate GAO rebuttals.

RECOMMENDATION I
Wee rocommend that the Congress:

. ==~Repeal all occupaticnal taxes ia sections 5081
© through 4142 of the Internal Pevenue Code on
retai]l and vholesale dealers in distilled
v splrit., wines, and beer; manufacturers of
nonboeverags alcoholic products; browers;
manulacturers of stills; and rectifiers.
. !
~=arend the Pederal Alcohol Adm nistration Act '
tro clarsyy the guthority of *ae Bureau of Alcohol,
Tobacoo and Firearms to lnvistigate possible con-
sumer wdser untaly trade practice wiolations of
the act prior Lo a permit hearing.

4
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Our revicew of ATH's enforcement b -he slcohol-related
- . - A
national

vs 1N

oy

occcupational tan laws wvas conducted ot Cne ATY
cffice, Washington, L.¢., and at reg.onas offrc
Atlanta, Cincwnnat:i, hicadgo, and San Francisco. We
examined policics, procedures, and dircot.ves governing
the collection of diolingquent pccupational taxes; reviewed
ATF surveys and studics of the delingueney problem with
retail dealers; cxamined original legislation and related
hearings which cstablished the occupational tax laws; and
analyzed occupational tax collection statistics from 1670
to 1574.

Delingquency data wag obtained on a random sample basis
through personal contuct with recail dealecrs in California,
Georgia, Illinois, and Ohio. Both regional and national
ATF cfficials, as well as officials of various State liquor
control agencies, were interviewed.

The review of ATF's investigatory activ:clres under the
Federal Alcohol Administration Act was performed in the
leocations in which occupational tax work was undertaken--
Atlanta exoepted.  We reviewed the act's legislative history,
examined ATF proccedures, and interviewed agency officials,

We also examinced numorous ATF investigation reports and
accompanicd AT inspectors on several ilnvestigations,
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APPENLIX 1
This appendix contains the response
of the Director, Bureau of alcohol, Tobacco
and Firearms, to our report. Cur comments
on certalh tatements-e'made Ly the Director
appear in italics immediately after the
statement in gqu~2stion,
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AFFUNDIX I

A' ! PR
//,533} ‘
Q;ﬁ%;\ DLEPARTMENT OF THE TREASURY
K.‘(g;/ BL.'HEAU OF AL,COHOL. TOBACL: AND FIRTAIMY
WaSHINGTON, D.C. 20276
CRbant o DCtOber 21 > ]975

BTy Ry T e

¥r Y¥ictor (. Laowe

Jirector, Ceneral Government Division
U. S. General Accounting OFfice
washington, 0. C. 20548

Dear Mr., Lowe:

This refers to your letter of September §, 1975, which forwarded
‘or our review and comment a draft of a proposed report to the
Joirt Committec on Internal Revenue Taxation relative to the

+ Repeal of Occupational Taxes on the Alcshol Industry; and Amend-
ing the Federal Alcohol Administration Act.

We appreciate the opportunity to comment on your report. The
Bureau ayrces with the GAO recommendation that the Federal
Alcohol Administration Act be amended to clarify the authority
of the Bureau of Alcohol, Tobacco and virearms to conduct
investigations of violations under that Act, however, the Bureau
does oppose the repeal of the occupational taxes in 685081-5148
of the Internal Revenue Code.

Our comments and suggestions to the (wo specific -ecommendations
contained n the veport are presented helow.

'
i

RECOMMENDATION RO. 1

That Congress consider the repeal of occug»tinnal taxes
contained in IRC 5081-5148 on retail dealers in distilled
spirits, wines, and beer; v.olesale dealers ir distilled
spirits, wines, and beer; manufacturers of nonbeverage
alcoholic products; brewers; manufacturers of stills; and
h%ptifiers.



APPENDIX I kS APPENDIX I

Mr, Victor L. Lowe
Director, General Government Division

We have been aware for several vears that taxpayer compliance with
special occupational tax laws at the retail level has been steadily
decreasing. A< the report states, we have attempted unsuccessfully
to secure adequate staffing to insure a satisfactory level of
compliance. While individual regions initiated certain isolited and
innovative approaches to collecting these taxes and securing greater
compliance, they simply lacked suffic’ent manpower to do a complete
job.

However, while we agree cempliance is luw, we disagree that the
$18.6 million collected in FY 74 is such an insignificant amount
that, when coupied with high administrative costs for collection and
assuring compiiance, the tax should be abolished.

First, while the $18.6 million is small in relation to the approximately
$269 billion in revenue collected by the Federal Government, we do

not consider a sum which represents approximately 18% of our total
operating budget as insignificant. It should also be kept in mind

that the above occupational tax revenues represent voluncary payments
for which the cost of collection is relatively low.

[GAG comment: The relationship between occupational tazx
ravennes and the ATF budget seems irrelevant.

Atgrn, the cogt of coclecting oceupational tuxes will not
i M"pelat oly low" if u reusonable level of compliance is
required. 8

For eomparicon, IRS colleetion costa amount to only §.0085
pior ravenue dollar for income, estate and gifi, employment,
and vxeise taxcs, which include the oforementioned occupa-
(Tonal tazes.

Jopitng Lhis eriteria, we estimate that not more than 8 staff-
years of ingpection effort could be economically expended

Lu ATF in collecting occupational taxes without exceeding
the cotabliohed THS eost of collecting a revenue dollar.

wo dontt beliecve that compliance with oceupational taxzec can

Lo browght wup o oa reasonable level Jith as little as 8 staff-
oare. )
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The report indicates that increazsd enforcerent o1.0r? to coilect

an additional $2-4 millizn in delinquent tases wuull "ot be tost
ctfective. While there are a numzer of altorcatives 'or MNCreasing
compliance available to s, e.g9. increased oubiicity, mproved f1zison
with states anc retail associations, and greater enforcemaznt effort
{both field and office), =ore information is noeded on which to recach
an infnrmed decision. 7o test the relative etfectiveress ov thu_
above and other alternatives, we could initiate o niict project in

one or rore large metropoclitas areas. ULy eccunulating data and analyz-
ing results, we vould be better abie to make a sound decision as to
the cost effectiveness of collecting delinquent spocial taxes.
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The report doos not address the adverse effect climination of special
occupational taxes would have on our efforts in combatting organized

crime.  The failure of rany crganized c¢rime figures to disclose

their fipancial interest in rvetajl ligquor establismments when

preparing an application. Form 11, for the speciral tax stamp nhas
enabied the Bureau to make a number of "hidden ownership” cases against
significant OCC members and associates. If the speci:1 occupational
tax 1s eliminated, we will lose a valuable enforcenen tool and at

the same time make it p <1er for an undesiratle elemer t to operate

at the retail level. .culd this happer. the possibility exists that
such elements would 1n the future intensyiy their effirts to in-
filtrate the whoicsale ievel,
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APPENDIY I APPENDIX I

Mr. Victor L. Lowe
Director, General Government Division

Finally, we do not agree that increasing the present excise tex

on distilled spirits from $10.50 per gallon to $10.56 per aallon

is a desirable, practical alternative for offsetting the expected
loss of revenue. Any increase in tax woulw inevitably be passed
along to the consumer, a quescionable mov: in these inflationary
times. It should also be noted that a 6 cent a gallen increase

in taxes would re<n't in increases greater tnan 6 cents by the time
they reached the con-umer because many states provide for mandatory
mark-ups at the retail level, such mark-ups based on the price
charged the retailer by ¢ wholesaler.

We further question the consistency of recommending on the one hand
that special occupational taxes be eliminat~d because they are
relatively insignificent as a revenue source and then cuggesting

on the other hand that excise ta).s e raisel to recoup the lost
revenue. If the occupational taxes are truly insignificant (a
point with which we disagree}, then recouping the lost revenue
would not seem an important consideration. If, however, the
revenue 15 important, it seems far easier and more acceptable

in the eyes of the affected industry to retain the present tax
rather than attempt to increase an existirg excise tax.

[7A0 vomment: The alternative of an ‘nfinitesimal inercasc

in the excise tax on distilled spirvite was only prescnted !
show the incfficlency of maintaining the separate occupat?onal
vz strscturz. Asg to the impact or cthe congemer, we exproot

thit vecupationu! tires are passed olong too.]
RECCMMENDATION NO. 2

That Congress consider amending the Federal Alcohol
Administration Act to cuthorize ATF to conduct
investigations of possible violations of the Act
‘ prior to a pernit hearing.
As referenced in the attaztad report, we now feel that the limitations
placed on our efforts to enforce the FAA Act in Serr v Sullivan
are binding only in the Third Circit and also chat the -ourt
incorrectly interpreted the Act. Our field personnel have been so
advised and are now conducting investigations at wholesale and
retail premises outside the Third Circuit under implied investigative
powgrs in the Act. While we have been alert for any challenges to
our authority so that we might test our implied powers assertion in
another circuit, so far we have not encountered any such challenges.

Since the problem still exists in the Third Circuit, however, and
since expressed statutory investigative authority i< more' desirable
than4implied authority, we would agree with your recommendation that
the FAX Act be amended to clarify our authority to make investigations
under the Act.
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We believe it might ve better to test cur implied wuthorii, in
other circuits prior to sezking amendirg legislaticn. [f we were
successful, legislative change would not be necessary. if un-
successful, a much more persuasive argument would seem to exist
for securing amended legislation.
1 4. 1., [ TV st .- ~ i
[GAQ comment: ke le ¢ 1ol Tovecn, ranner Jhui the
courts, ghould elarir s AlF's <izatioe cwtherivu under
IR : R T Teale
tine FAA set becowac: 070w ¢ e g D8 Dignar deallsrs
may be pirluctant o enallenic J oaager it o o f authority
due to the zsocic ~ 7 proneueces Iiid ooy TU) v ageneyls in-
vestigative authority cron’ @ o 2uiicer 5 creo’Pteally qelincd

limitarions and the v seene Do . Jormulate

these limitations 1w e cnnpre macn Drozecd o
basis; and (2) thero Lo o oo pero b i lby that, djcer yoavs
of litigation, otk oy . arte dnp ok Ao i

Serr v., Snilivan.]

Toegea-ty-eane

CaNe a8 T LN A0

To summarize, 1t is the Sureau's position:

1. That the special cccupatioral taxes be retained as Lhey
result in the collection of approximately $12.6 million
with relatively 1ittle adminiztrative expuense and even
less enforcement c¢ffurt. 1o assist in a determiration
as to the cost effectiveness of increasing our enforcement
efforts to collect delinquent taxes, we feel a pilot pregram
in one or more metrapolitan aseas would provide more
meaningfui information.

2. That our assertion of ir,. i:g investigative aufnority
under the FAA Act be testec in at Teast *wu other
circuits befcere attempts are made to secure amended
Tegisiation to clarify our authority.

We appreciate the high degvee ot prefessionalism exhibited by vour
statf members assigred to the audit and for the sdditional insight
into the above two program areac.

Sirncerely yours,

P i s

Rex [. Davis

GAO note: We have deleton jrom tnis lovter o comment by ATE
opn the sensitivity of certain information oresented
in the draft., AUY arrvised un that 1t wished to
withdraw tne oomaent,
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PRINCIPAL OFFICIALS RESPONSIBLE

FOR ADMINISTERING ACTIVITIES

DISCUSSED IN THIS REPORT

APPENDIX II

Tenure of office
From To
SECRETARY OF THE TREASURY:
William F. simon May 1974 Present
George P. Shultz June 1972 May 1874
John B. Connally Feb. 1971 June 1972
COMMTSSIONER OF INTERNAL REVLNUE:
Donald C. Alexander May 1973 Present
Raymond F. Harless {acting) Mzy 1973 May 1973
Johnnic M. Walters Aug. 1971 Apr., 1973
Harold T. Swartz {acting) June 1971 Aug. 1971
DIRECTOR, BUREAU OF ALCOHOL, 'TOBACCO
AND FIREARMS: .
Rex D. Davis Sept. 1972 Present
Rex D. Davis (acting) {note a) July 1972 Sept. 1972
Rex D. Davis Mar. 1971 July 1972
ASSISTANT DIRECTOR, REGULATORY
ENFORCEMENT :
Stephan E. Higging Apr. 1975 Present
Steph=n E. lliggins ({acting) Mar. 1975 Apr. 1975
Ora J. Pierce lacting) Jan. 1975 Mar. 1975
Lawrence S. Carleon Nov. 1972 Dec. 1974
Lawroenee S, Carlcon (acting) Dec. 1971 Nov. 1872

a/Effective July 1, 1972, the Aitcohol, Tébarco and Firearms
Divisiun, Iaternal Revenue Service was redesignated the
Burean of Alcohol, Tobaceo and Firecarms by Treasury Depart-

ment Order 221.
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