
Trust 645 Election

Notice 2001–26

This notice provides guidance regard-

ing the election for a trust to be treated as

part of an estate under § 645 of the Inter-

nal Revenue Code and the filing of a

Form 1041, U.S. Income Tax Return for

Estates and Trusts, for the first (short)

taxable year of the trust. 

Section 645 provides that a qualified

revocable trust may elect to be treated and

taxed for income tax purposes as part of

an estate (and not as a separate trust) for

all taxable years of the estate ending after

the date of the decedent’s death and be-

fore the applicable date described in 

§ 645(b)(2). 

Rev. Proc. 98–13, 1998–1 C.B. 370, sets

forth procedures for making the § 645 elec-

tion and filing the appropriate tax returns. A

qualified revocable trust that will make the

§ 645 election generally is required to ob-

tain a taxpayer identification number (TIN)

and to file a Form 1041 for the trust’s short

taxable year beginning with the decedent’s

death and ending December 31 of that year.

A trust does not have to file a short year re-

turn if:  (1) the Form 1041 for the estate’s

first taxable year is filed before the due date

for filing a Form 1041 for the trust for the

taxable year ending after the date of the

decedent’s death; (2) the trust items attrib-

utable to the decedent are reported pursuant

to § 1.671–4(b)(2)(i)(A) or (B); and (3) the

entire trust is a qualified revocable trust.  

Under Rev. Proc. 98–13, if the trust is

required to file a Form 1041 for the short

taxable year, a copy of the required elec-

tion statement must be attached to that

form.  The original of the required state-

ment must be attached to the Form 1041

filed for the estate’s first taxable year.

The § 645 election is considered made on

the first to occur of the filing of the es-

tate’s Form 1041 with the original re-

quired statement attached or the filing of

the trust’s Form 1041 with the copy of the

required statement attached.  Once the

election is made, the items of income, de-

ductions, and credits attributable to the

trust for the short year must be excluded

from the trust’s Form 1041 and reported

on the estate’s Form 1041.

Proposed income tax regulations under

§ 645 published in the Federal Register on

December 18, 2000 (65 Fed. Reg. 79015),

contain different procedures for making

the election and filing the short year re-

turn for the trust.  These procedures are

proposed to replace the procedures in

Rev. Proc. 98–13 when the regulations are

finalized.  Under the proposed regula-

tions, the § 645 election is considered

made upon the filing of the Form 1041,

with the required election statement at-

tached, for the first taxable year of the es-

tate, or if there is no personal representa-

tive, for the first taxable year of the trust

filing as an estate.  Section 1.645–1(c) of

the proposed Income Tax Regulations.

The proposed regulations also provide

that if the § 645 election will be made, the

trust is not required to obtain a TIN for

the trust or file a Form 1041 for the short

year.   In such a situation, the trust’s items

of income, deductions, and credits are in-

cluded on the combined Form 1041 for

the electing trust and related estate under

the TIN for the related estate.  Section

1.645–1(d)(1)(i) and (ii)(A).

The Internal Revenue Service has re-

ceived numerous requests that taxpayers

be permitted to use the procedures in the

proposed regulations prior to the time that

the final regulations are issued.  Accord-

ingly, estates and qualifying revocable

trusts of decedents who die after Decem-

ber 31, 1999, and before the effective date

of the final  § 645 regulations, may

choose to use either the election and re-

porting procedures set forth in Rev. Proc.

98–13, or the election and reporting pro-

cedures set forth in § 1.645–1(c) and 

§ 1.645–1(d)(1)(i) and (ii)(A) of the pro-

posed regulations.

The principal author of this notice is

Pietro Canestrelli of the Office of Associ-

ate Chief Counsel (Passthroughs and Spe-

cial Industries).  For further information

regarding this notice contact Pietro

Canestrelli at (202) 622-3060 (not a toll-

free call).

ACTION:  Notice of solicitation of com-

ments.

SUMMAR

in the Federal Register on March 7, 2001,

as BPG-132413-00.  

sury Department are soliciting comments

on the criteria that should be used to de-

termine whether a taxpayer is a dealer in

securities futures contracts (or options on

such contracts) for purposes of section

1256 of the Internal Revenue Code.

DA

are requested on or before May 5, 2001.

ADDRESSES:  Send submissions to:

CC:M&SP:RU (BPG–132413–00), room

5226, Internal Revenue Service, POB

7604, Ben Franklin Station, 

DC 20044.  Submissions may be hand de-

livered between the hours of 8 a.m. and 5

p.m. to: CC:M&SP:RU (BPG–132413–

00), Courier

vice, 1

W

may submit comments electronically via

the Internet by submitting comments di-

rectly to the IRS Internet site at

http://www

FOR FUR

T

White (202) 622–3920; concerning submis-

sion and delivery of comments,

rett, (202) 622–7180 (not toll-free numbers).

SUPPLEMENT

Backgr

Act of 2000, enacted as part of the Consoli-

dated 

106–554, 1

trading of securities futures contracts, a new

type of derivative financial product.  

other portion of the same enactment—the

Community Renewal 

2000 (the 

ment of these financial products.  In general,

gain or loss is recognized on securities fu-

tures contracts upon disposition, and the

character of such gain or loss is determined

by newly enacted section 1234B.

losses on 

tracts, however

1256.  

tracts are subject to mark-to-market treat-

ment, and capital gains or losses are
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