
IN RE I GOTCHA INC. 8 BEFORE THE 
D/B/A ILLUSIONS 8 
PERMITLICENSE NOS. MB158142, § 
LB158143 8 TEXAS ALCOHOLIC 

§ 
TARRANT COUNTY, E X A S  8 
(SOAH DOCKET NO. 458-05-3249) § BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSDEXtATlON this 15th day of June, 2005, the above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Tanya 

Cooper. The hearing convened on March 4, 2005, and adjourned on the same date. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on March 1 8,2005. This Proposal For Decision (attached hereto as Exhibit 

"A"), was properly served on all parties who were given an opportunity to file Exceptions and Replies 

as part of the record herein. Exceptions have been f11ed in this cause. 

The Assistant Administrator of the Texas ~coho l i c  Beverage Cornmission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were filly setout and separate1ystated herein. All PmposedFindingsofFact and Conclusions of l a w ,  
submitted by any party, which are not specificdly adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 

Beverage Commi ssian, pursuant to Subchapt er B of Chapter 5 of the Texas AAIcoholicBeverage Code 

and P 6 TAC 93 1.1, of the Commission Rules, that Respondent's permits be SUSPENDED. 

lT ES THEREFORE ORDERED that unless Respondent pays a civil penalty in the amount 

of $750.00 on or before the 20th day of July, 2005, all rights and privileges under the above described 

permits will be SUSPENDED for s period o f  five (5) days, beginning at 12~01 A.M. on the 27th 
day sf JuIy, 2005. 

This Order will become fmal and enforceable on July 6.2005, unless a Motion for 
Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties by facsimile and by mail as 

indicated below. 

SIGNED on this 15th day of June, 2005. 

On Behalf of the Administrator, 

~ e # s  Alcoholic Beverage Commission 

The Honorable Tanya Coopm 

Administrative Law Judge 

State Ofice of Administrative Hearings 

- VIA FACSThTILE ($1 '7) 377-3706 

John Gamboa 
ATTORNEY FOR RESPUNDENT 
Via Fax (817) 885-8504 

I Gotcha Inc. 
d/b/a Illusions 
RESPONDENIT 
7405 Camp Bowie West 

Foa Worth, Texas 761 16 
CERTTFIED M A I L m  NO. 7000 1530 0003 2929 8053 

Timothy E. Gffith 
ATTORWEY FOR PET JTIONER 
TABC Legal Section 

Licensing Division 

Fort Worth District Office 



TEXAS ALCOHOLIC BEVERAGE COMMISSION 

CIVIL PENALTY REMITTANCE 

DO-T m E R :  611616 REGISTER NUMBER: 

NAME: T GOT- INC. W E N A M E :  ILLUSTONS 

ADDRESS: 7405 Campo Bowit West, Fort Worth, Tarrant County, Texas 761 26. 

DATE Dm: July 20,2005 

PERMITS OR LICENSES: MB158142, El3158143 

AMOUNT OF PENALTY: $750.00 

Amount remitted $ Date remitted 

If you wish to n pay a civil penalty rather than have your permits and l imses suspended, you may pay the 
amount assessed in the attached Order tathe Texas Ncoholic3cver;igeCommission in Austri, Texas. IF YOU 
DO NOT FAY I H E  CJWL PENALTY ON OR BEFORE THE 20TH DAY OF JULY 2005, YOU 
f 1 Z L  LOSE THE OPPOIITUTWW TO PAY IT, AND THE SUSPENSION SKALL BE JMPOSED 
ON THE DATE AND TIME STATED IN THE ORDER. 

-. 

When paying a civil penalty, please r d t  the total amount stated and sign your name below. MAIL THIS 

FORM ALONG WITH YOUR PAYMENT TO: 

TEXAS ALCOHOLIC BEVERAGE COMMISSION 
P.O. Ror 13127 

Austin, Texas 78711 

WE WlLL ACCEPT ONLY U.S. POSTAL MONEY ORDERS, CERTTFED CRECKS, OR 
CASHIER% CCHECKS. NO PERSOKAL CHECKS. NO PARTML PAYMENTS. 

Your payment will not be acceptedunless it is in  proper form, Please make certain that the amount paid is the 

amount of the penalty assessed, that the U.S. Postal Money Order, Cerkified Check, or Cashiefs Check is 
properly written, and sat ths form is attached to your payment. 

Signature of Responsible Party 

Street Address P.O. Box No. 

City State Zip Code 

Area C~dc~Telephone No. 
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TEXAS ALCOHOLIC BEVERAGE 9 BEFORE THX STATE OFFECIS 
COMMISSION, Petitioner 8 

§ 
V. 5 OF 

8 
8 

I GOTCHA, INC. D/B/A 8 
ILLUS IONS, Rcsp onden t § 
TARRANT COUNTY, TIEXAS 8 
(TABC CASE NO. 61 161 6) 5 ADMWISTRATWE ~~G 

PROPOSAL FOR DECISION 

The T a m  Abho lk  Beverage Commission (TABC) t this djsciphaq action against 

I Go tch, Inc. d/b/a Wsions (Rmpondent), Alcoholic Beverage Code 

(the Code). %TABC Staffs notice or employee, Francis 

"Barbie" Adams, or some other personwas intoxicated on the licensed pr d, 'sn on June 23,2004. TABC 
- 

Staffalso alleged that on the same day, Respondent atlowed a breach of th peace on the licensed premises 

that was not beyond Respondent's control and resulted from improper supesvision of 

persons on the premises, namely Francis "Barbie" A d m ,  Adms was belligerent, 

intoxicated, refused to  fol1ow.police instructions, refised to md resjsted 

TABC Sl l l fTd l~g~d  RPSpmdcnt's pcrrnits sbould be canceled welfare, hblrh. 

pwce, rnortLla, nnd sal'dy EO~CGDW and, furhm dlcgcd that m cmploym 
Howmer, those allegations were witl~dmwn by TABC Staff at the 

tl106c poi& are not discussed h t h r  m h Proposal for Dedsian. 

* The f ommission or adminimtor may suspend for nut maze thnn 60 canccli an original or renrrwal 

permit if it is  hund n h  noti= rrnd htming, h u t  any h e  p c r m i ~ ~ t a i l  a provision of the Code ur a 

rule aftbe C d s a j m .  T E X . A K 0 . ~ .  CODEASH. 5 5  I1.61&)(2) md61.72(tt)r1)1 

All pmvbiunu of th Code which apply Lo a m k d  beverage p d  also appl to a mixed hcvemge ltrls: 

horn pmGt IXX, ha. BEV. CODEANN. $29,03. t 
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TABC Stflgoufitaten-dilysuspension ofRespondent's permits, ma $1,500 civil penaItyinlieu 

ofsuspension,' iardationto the allegationconcerning an intoxicated empbyee, agent, or other petsonon 

the licensed premisw. Additionally, TABC Staff requested a --day suspension ofhpondent 's  

permits, era $4,500 civil penalty hfieuoffllspension, inrelation to its idkgationthatbpondent allowed 

a breach of the peace on the licensed premises. 

T h e m  finds the evidencewas sufficientto establish that Fmr;js "Barbie" Adam was intoxicated 

on the licensed premises, however, due to mitigating circumstances s howndukngthe hearing, the kW 

recommends a lesser penarty than the penalty requested by TABC Staff, The ALJ recommends that 

Rwpondmt's p d s  be suspended fbra period offit days, or in& ofany suspension ofRespondentY s 

permits that Respondent pay a civil penalty in the mount of $750. 

me ALJ fbrthet finds that the evidence was insufficient to est ablis hthat Respondent dowed a 

breach of the peace to occur on the licensed premises that was not beyond Respondent? sc t ro l  and 

resulted from EZespoadsnt's improper supervision of person on the premises. Amrdingly, the ALJ 

recommends that no mspension ofRespondent3 permits should occur ia relation to that alleged violation 

TABC has jurisdiction over this matter under m. ALCO. BEv. WE ANEI. ch. 5,11,29, and 

61, and 16 TEX. ADm- a3DE 3 3 1.1 @I. seq. (the Rules). The StakCm~eofAdministr~tjtvleHexhp 

(SOAH) has jurisdiction over all matters related to conducting a hearing inthis proceeding, includingthe 

Permin= means a pmon who halds a permit provided for in the Code, or an agent, strvmL or employee of 

thatpcrson. ~ h L c o . B w . C o ~ ~ ~ .  5 1.04(11) 

3 
Whm tha f exas Alcoholic: B w m g e  Commiedon is a~~thorizcd to ~ G F I  or iluspmd a pcmit, s c ~ l  

p n ~ a b  m y  be authorized to  be not las hn  $150 m m0rr. h n  $25,000 for each day ihe permit wtrs to have been 
guhpcndtd m. Arro. HRV, C o n s m .  5 11.64(8). 
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- prepar~tion ofa p p s a l  for decision with findings of fact and conchsio as of law, under Tar. ~ V ' T  (bPF 

ANN, chs. ZOO1 and 2003. There were no contested issues of notice orprisdiction in this proceeding. 

OnMatch4,2005, ahearingconverred before ALJTanyaCooper, atthe SOAmo££icmlocatcd 

at 6777 Camp Bowie Bhd., Suite 400, Fort Worth, Texas. TABC Staffwas represented at the hearing 

by Timothy With, TABC St afAtt6mey. Respondent appeared through its iepresentarive, Waldson 

Walt" Duncaq and was represented by John Gambo a, attorney at law. Tbe hearing concluded and the 

record closed on that same day. 

ll. EVIDENCE 

Respondent holds a Mxed Beverage Permit, MB158 142, m d  &Mixed Bcmagt Late Hours 

Permit, LB 1 58 143, issued by TABC for Respoadcnt's premises, I Go tcha, hc., W a  Illusions, located 

at 7405 Camp Bowie West, Fort Worth, Texas. 'Respondent's permits were initially issued on December 
L 

16,1983, and have been conthuously renewed since that date. Mr. Ihncan, Richard Milan, Kristane 

McDonald, Candy McDonald, and Felicia Walker testified at $ 1 ~  hrxjng. 

TABC Staffprwenbed no testimony insupport ofits allegatio~l~. The only evidence offered md 

admitted in support of its position consisted of Respondent's responses to  TABC S W s  request for 

admissions and interrogatories. Contained within Respondent's reply to TABC Staffs request for 

admissions, Response 8 admits as follows; '"Respondent and/or its eent ,  sewant or employee, Francis 

"Barbie" Adms andlor some other person, on or about June 23,2004, was intoxicated on the Iicmed 

premises." Further, Response 9 of Respondent's reply statw as follows: "On or about ~ u n e  23,2004, 

Respondeat" employee, agent, or servant, Francis '%arbiem Adams mdhr some other person, was 

belligerent, intoxicated, assaulted poke officers, yellcd, cursed, h n g  her arms md legs, resisted arrest, 

refused to follow police insmctions, andlor r e h d  to exit the preinises." 
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A Walt Dunan's Testimony. 

PAGE 4 

During Mr, Duncan's testimony, several records, referred to as Incident Reports, maintained by 

Respondent were produced concerning the incident involving Ms. Adam on June 23, 2004. Thwe 

records described Ms. Adams' demeanor and steps undcmkcnm dsalwishMs. Adams' conduct prior 

to police effrcers cscorthg her from the premises. 

B. Richard Milan's Testimang. 

Richard M h ,  a m g u  at Illusions, tesaed that he was prmmt at the Iicwsed premises during 

this incident with Ms. Adam. Mr. Milan said that  Ms. Adam+ a danccr at Illusions, arrived for work and 

did not appear normal. Acmrding to Mr. Milan, Ms. Adam appaced +intoxicated, but on sometbjng 

othmhanalcahol Mr. MilannoticedMs. Adams' impairment chu-jng he~fmtpdormancebecauseher 

demeauorwas aggessive toward others as she danced onto stages wbere other dancers were pm-hming. 

After a heated verbal exchange between Ms. Adams and another dancer occurred, Mr. Milan said he 

called Ms. Adams overt o him and told her that she was not working adpore that night. Ms. Adarns was 

bclligererrtwithbim and refused to leave Born the premises after she was told she was done for the evening. 

Mr. Mlan testified thatshewas baiting him, attemptingto gcthmto placehis hands on her and 

physicdl y remove her. Rather than engaging in further discussion or physicalty removing her, Ms. Mh 

said he told Ms, Adams to sit down, which she did. M e t  Ms. Adams was seated, she zdledthe police. 

According to Mr. Milan, Ms. Adams remained quiet during the th t :  betweenwhenshewas seated at a 

table and the police officers' arrival. 

When the police oficers arrived, Mr. Milan said he met them at the door of the premises and 

directedthemtoM9. Adams. Theofficers spoketo Ms. Adms. Mr. Milmsaidhedidnothearallofthis 

conversation, h t  heard one officer teIlMs. Adams to "stand up." Ms, Adms did not  do as requested, 
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so the oficers pulled her up arldwest1e.d her outside to thc~patrolcar. Mr. Mlan saw Ms. Adams take 

a swing withher fist at one oEcer, and saw that she was "mactd" betbrethe oficerswere ableto place 

her In their car. Mi. Milan was advised by one officer that Ms. Adams was going to jail, SO MI. Milan 

retrieved Ms. Adams' personal belongings and gave them to the oEcer 

Mr. Milansaid he did not h o w  aboutMs. Adams' habits conwrning whether she used drugs or 

alcoh~1, M~.MihacknowIedged that dancers areallowed to drink idcohlicbeverages attheliceased 

p r a i s e ,  but theywme not permitted to do sowhdt onstage. Mr. Mihstated he did mt seeM~. A d m  

behg served any dmholic b e v q w  while at the prembes before this irlcidtnt. Mr. Milan agreed that 343. 

Adams' behavior suggested that she might have been intoxicated, but he did not believe her condu~t was 

due to consuming alcohol because of her aggressive demeanor. HefUrther &stirred that he had been close 

Itom. Adamsd~theuconvmation aboutherconduqbuthedidnozsmeUanyodorofalcoholonher 

bmath. Mr. Milan said he did not seethe policeofficers performany q-peoffield sobriety teshgwith Ms. 

- Adms prior to taking her into custody and did not h o w  what she was being charged with when the 

officers handcuffed her and took her away. 

C. Kriistene McDonald's Testimony. 

&&?me McDonald testified that shewas the onIy bartender o n duty that night. She stated that no 

alcoholic beverages were sold or served to Ms. Adams priorto this incident. Ms. McDonald said Chat she 

was notwatchingthe stages but did see Mr. M i h  sit Ms. Adams down at a chair after she came offone 

stage, According to M. McDonald, Mg . Ad ms refused to leavewhen asked to do so by Twit. Milan, but 

shewasnotbeing disruptive. MS. McDonaldsaid shewas aware EhatMs. Adarns called the police. 

Accardiag to Ms. McDonald, Ms. Adams'was actinghationally because skessatiallycalId the poIice 

on hexself. 

Approximately fie minvta passed betweenMs. Adam' calland the police officers' arrival. Ms. 
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,Mchnal$saidthat Ms. A d m  became aggressivewiththeofficess; andattbatpojnt, theoficers e s c o a d  

her outside. Ms. McDondd said that she did not see anytype offield sobriety tasks admitistered to Ms. 

Adam by either officer at any point. 

D. Cnndy McDonald's Testimony. 

Candy McDonald testified next. She was working at the door on the night ofthis incident. Her 

duties were to sign the dancers in for work prior to their perfumances, collect home fees, check 

identification, and other tasks. From her work station, she could seethe stages. Ms. McDonald said she 

obsenred awbal  wdromtionbetwc!enMs. Adams and another dancer, but there had beenno physical 

&ercationbetweenthe~odmcers. WhenMs. Adams camedownf'rornthestage,M McDonald saw 

Mr. Milan speak to her and saw the two of them around a corner where they were out of her v i m .  

Shortly thereafter, Mr. Milan came to her work station and said that N. Adams had called the police. 

Whmthepoliceoffr~ers&, Ms. McDonaldsaidthat shedidnot seethem conduct anyfiekdsobriety 

tasks withMs. Adams but was present at the door as Ms, Adms was tbrcibly~rmoved fiomthe premises 

by the officers. 

Ms. McDonald said that Ms. Adams had not been working at the licensed premises very long but 

that sihe hadobsmedhls. Adams actinginationally before this incident. She stated that on occasion Ms. 

Adms talked to herself and was belligerent with otbers. AccordiDg to Ms. McDonald, Ms. Adams' 

behavior was consistent with a person with a mental disorder or, possibly, on drugs. 

E. Felba Walker's Testimony, 

Felicia Walker, another dancer at the licensed premisw, testified next. She was present at the 

licensed premises that night and was seated at the bar when she saw Ms. Adams in an argument with 
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another dancer. The music was loud, and it was f i c u l t  to hearunless tlnewas shouting. Ms. Walker said 

that shesawMr. M i  speaking to Ms. Adams, buttherewas no physical altercations between anyone 

until the police ofXicws arrived. Ms. Walker said that theofficers did not perform any field sobriety tests 

with Ms. Adams but, instead, physicdy escorted Ms. Adam9 from the building. 

According to Ms. Walker, Ms. Adam did not display anyusual signs of an jntoxicated person. 

There was no odor ofalcoholic beverage on her breath when she and Ms. Adams were in contact with 

each other. Ms. Adadsspeech was not slurred as she spoke. Ms. Adam was dancing fast ns she 

performed and had no dficul ty walking 

Ms. Walker test5ed that she had seen Ms, Adams on t h e  or four previous occasions. In her 

opinion, Ms. Adam did not seemnormal on any of these occasions either. Ms. W a k r  cited instances 

of Ms. Adams takngto herherselfand displaying abelligerent beh~vior toward a customer as the basis 

- for her opinion about Ms. A d m .  

A ErnployeelAgentlOther Person Intoxicated on the Licensed Pr~mises. 

It is undisputed theMs. A h  was intoxicated on the licensed premises on June 23,2004 based 

upon Respondent's responseto TABC Staffs req~estforadmkions.~ (SeeTABCEKfi%it+3, Response 

No. 8). Respondent's licensing history, whichis incorporated into ' TABC Exhibiz* 2, shows this is the 

first violation ofthetype committed by Respondent. Acwrdingly, TABC S tafF requested the minimum 

penaltyfot this violation as provided pursuant to 16 TEX. AIMIN. CODE 5 37.06, a 10-dety permit 

suspension In the alternative, TABC Staff requwted that Respondeat be allowed to pay a civil penalty 

Tex. ALCO. BEV. CODM Am. $104.01(5) provides that no &il d c a b ~ ,  nor his agmt, servant. or employee, 
may engage in QI pmnit cond~wt on the p&es of th h i l w  wluch is lewdt inunmI, or offensive to public 

. - decency, i n c l t i h  but not limi~od to, being inhmtcd an the Iicensed prcmiaw. 
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in lieu of suspension of $1 50 for each day Respondent's permit is to be suspended. 

After considering the evidence in this instance, the AW b e h u  that the evidence show there are 

mitigating ckmmt ances that should factor into the assmsment'ofmy penaltyfor this violation First, Mi. 

~ d m s  had not worked atR.espondent's licensed premisu forvety iong. As aresult, her personal habits 

were notwell known to Respondent or Respondent's rnmger5aJ std: Whilesome individuals working 

at Respondent's premises had observed instances of this type of conduct by Ms. Adams, bere was no 

evidence to show this information hadbeen reported to Respondent or its managers. Tbe evidence 

suggests that Ms.  dams was intoxicatgd when she arrived for work at Respondent's premisq this was -. 
a situation that Respondent could not firesee ar control. Ms. 7 Adams did not become intoxicated from 

ingesting alcoholic beverages at Respondent's prcrnisa since she was neither sold, nor senred, any 

alcoholic beverages while shewas there. Lastly, Ms. Adams was not ;dIowcd to continueworking when 

her lwel ofintoxicittion caused herb become aggressive and belligerent with other co-workers. She was 

.- dismissed from work that night by Respondent" s a g e r ,  Mr. M i l q  as a m u l t  of her unacceptable 

behavior Mr. M i h  achd quickly when he fin1 became mare o f ~ s .  Adms' condition. For h e  

reasons, the ALJ finds that Respondent's permits should be suspended for a period ofiirve days, or in lieu 

of any suspension, that Respondent should be dlowcd to pay a dvE1 penalty in the amount of $750, 

B. Brcaeh of ithe Pence on the Licensed Bmmiser, 

The issues to be determined concerning this alleged viola1 ion are: 

1.  Whether a breach of the peace occurred on Respondellt's licensed premises;' and 

2, Ifso, whether the breach of the peace was not beyond the control of Respondent and 
resulted £ram Respondent's improper supervision of persons permitted to be on the 

Premises mmns the pounds and dl buildinp, vehicles, and nppurtellanrrw p-ining to h grounds, 
including any adj a c m t  premises ~f they are directty or indirectly under thr: control of thc sum t person 'lI?X. Arco. 
Em. CODB ANN. 5 1 1 d 9(4. See dso TFx r4L60.EW. CouE Am. 1 -0411 9). 
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lioeflsed premises or on a premises under his control. TEX. ALCO. BEV. CODE ANN Fj 

69.13.~ 

It iisundisputedtbtonJune23,2004, Rtspondent'sempIoyee, agent,orsomeothcrperson, Ms. 

Adams, was belligerent, intoxicated, assaulted a police officer, yelled, curacd, h n g  her m s  and legs, 

resistdamest, refused to fokwpolice instructions, and refused to exitthepremisw. (See TABCExhiiit 

#3, Respondent's Response to Petitioner's Request for Admissions No. 9). As n result, the evidence 

presmtedinthismatter~blisbedthatabrachof~epeaceocmrred onRespondent's licensedpremise 

on June 23,2004. "Breach of the peace," is not defided by the Code or TABC Rules. PIowever, it has 

been judicially d e h d  in case law as an act that disturbs or threatens to disturb'"the tranquility enjoyed by 

the citizens" and includes aculal or threatened violence as esseakial element. Woods v. State, 21 3 

ARw assessing the  evidence prcsentd in this matter, t h e m  believes that Ms. Adams, adancer 

workmg alRespondent's Hccnsed premises, was belligerent and aggr*essive toward her a-workers due 

to her intoxication. As a result of her unacceptable conduct, she was dismissed from work by 

Respondent's manager and asked to leave the premises, Ms. A d m  refosed this request. Afker refusing 

to leave, Ms. Adams sat down and called the police from her cell phone. 

When policeo6cers a M 4  Mr. M h  directed themover to speakwith Ms. Adams where she 

wasseared. AAer ash~rtcorrversntienwithMs. Adams, onepo1icc:oRcerasked herto standup. Ms. 

Adam refused the request from the police officer, The officers took ;Us. Adams by her arms and 

pllysrcallyremoved herfbmthepranises. Ms. Adams was yellingand smggldwiththeoficers, misting 

the0 Wcers' efforts to escort her from the premises. Shestsuckone officer with her fist before macewas 

used by the officers to control Ms. Adams, handcuffs we= placed on her, and she was put hto the 

officers' patrol car. The threat ofviolence and actual violence instigated by Us. Adams toward bothber 
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m-workers and police officers was a breach of the pewe. 

PAGE 10 

Nevertheless, Respondent, the holder of TABC-issued permits, is not responsible for the adom 

ofMa. Adams while she was on the licensed premises because this breach sfthe peace was not within 

the control ~fRespondmt, Further, the breach of the peace did not result ftomRespondent9s improper 

supewisionofpersons underRespondmt's control on theprernises. X;actors in the record supportingthe 

AU's opinion are set fbrth below. 

Ms. Adams arrived fbr work at Respondent's limed praises when she was shady intoxicated. 

Her actions and demeanor Gggested she was. possibly intoximtd from something other t h  alcoholic 

b e v q e s .  Ms. Adams' conditionwasnot created or controlled byR.espondent, but most likely werethe 

result of activities engaged in by Ms. Adams' prior to reporting fi)r work. 

- Respondent's manager, Mr. Milan, was supervising person& properly bn the premises and acted 

quickly as soon aa Ms. Adms' impairment became apparent to h i m  He took stepsmonablynecessary 

to controlthe situation byterminating Ms. Adams' employment and quietly requestingthat s he leave the 

premises; however, Ms. Adam continuedto be diffimlt and refused to leave as Mr. Milanrqested. Mr. 

Mhtookaddit iodsteps designed to reasomblydefuse the cunfson~ationwithM. Adams byasking her 

to sit down. Ms. Adarns d e d  the police into the situation, and then oorltinud to act irratiodyby&ing 

to comply with the police officers2quests tbat she Ieave the premises. 

At hat point, a physical struggle ensued between Ms. Adams and tbe polim ofEicers as the officers 

were attemptingto =con Ms. Adams h r n  the premises, Ms. Adms was ultimately placed under arrest 

for her actions toward the poljccofi~ers as they attempted to carry out their duties. This activitywas 

clearlywtunder the control of'ltqondent or resulting earn &pondat's m e  to supwise its personnel 

or others on the premises. 
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Based upon factors cited within this secfion, h e  ALJ finds tha t the evidence presented does not 

support the allegation regarding a breach of the peace on the granises. The hcident was beyond 

Respondent's control and did not result from Respondent's improper supervision of persons on the 

premises. Accordingly, no penalty should ba irnpos td against Rapondent in relationship to this alleged 

violation. 

The AW tecommmdsthatRespondent's permits be suspended for a period offive days, or in ficu 

of any suspension, that Respondent pay a civil penalty ifi the amount of $750 based upon an empIoyee, 

agent, or other person being intoxicated on Respondent7s licensed premises. No penalty shouId be 

assessed against Respondent for the aIleged violation of alIowing a bl-cachof the peace on the licensed 

premises because the evidence was insufficient to support TA13 6 Staff's burden of proof 

V. PROPOSED FlNDINGS OF FACT 

1. IEotchaTnc.dm/aTIlusions@wponde!rlt)holdsa~kedBeveragePermi~R/ZB158142,adlda 

Mixed Beverage Late Hours Pennit, L-EJ 158 143, issued by the Texas Alwholic Beverage 
Commission (TABC) forthe premises located at 7405 C m p  Elowie West, Fort Worth, Tarrant 
County, Texas. 

2. On June 23,2004, Francis '?Barbie9' Adms was a dancer at Respondent's premises descrjbed 
in Finding of Fad NO. 1. 

3. On that day, Ms. Adams &td at work and was intoxicated. 

4. ShortEyafierMs.Adamsbeganperfom~witR~therdancersatthelicensedpremises,she 

exhibited a belligerent, aggressive demeanor toward bes w-workers. 

5 .  Respondent's manager, Richard Milan, obsenred Ms. Adana' conduct. 

6. As soon as was pract i ~ d  after she completed her perfonaue, Mr. Milan called Ms. Adam over, 



AUSTIN TABC c ~ ~ a l s / o i t  

SOAH DOCKET NO. 458.053249 PROPOSAL FOR DECISION PAGE 12 

terminated her as a result of her actions, and requested that she lcave the licensed premises. 

7. Ms. Adams refused to leave, sat down at otable, and called the police to the licensed premises. 

8. Upon the arrivaloftwo police o f i ~  at the licensed premises, Mr. Milanmet them at the door 

and pointed out Ms. Adams to them 

9. The oficers spoke briefly to Ms. Adams before a s h  her to stand up; Ms. Adam refused to 

stand, so theoficttspulled herup byh~armsandes.cortedherout to their patrolunit, whichwas 
parked outside the licensed premises. 

10. ~.AdamsyeZledandstrug~~dwiththeoficers;shes~ckc~neofficcrwithherfistbeforeshe 

was sprayed with maced, placed under arrest, handcuffed, and put into the patrol unit by the 

officers. 

1 1 . Respondent's I icensing history shows a fewmiscelllanmus vhhtions, but theviohtion descnibd 

in Findings ofFacthTos. 1 - 3 is the first instance involving an ididction for an intoxicated employcq 

agent, or ather person on the premises. 

12. A hearhg intlus mtterwas conducted on March 4,2005, at the State Office ofAdministrative 
Heariag1,6777CampBowieBhnd., Suite400,FortWorth, Texas. ALJTanyaCooperpresidtd. 
TAaC Staff was repmeDtcd by TAB C Staff Attorney, Tbnothy -th. Respondent was 

represented by J a h  Gmboa, attorney at law. The hearing rxncluded and the record closed on 
that day. 

Vl. PROPOSED CONCLUSIONS 0 3 p  LAW 

1. TABC has jurisdictionover this matter under TEx. ALCO. BEV. CODE M. ch. 5 and 26, 5 5 
6.01,11.61,24.~1,61.71,69.13,71.09,md104.01and1G'Fwc.~~.Cb~~ fr31.1et.seq. 

2. The State Office ofAdministr8tiveHemhgs has jurisdiction over all m#ers related to conducting 
a hearing h this proceeding, including the preparation of a proposal for decisionwith fmdings of 

f a t  and conclusions of law, pursuant to m. GOV'T CODFAUN. chsl 2001 and 2003. 

3. Respondent received adequatenotice ofthe proceedings and hearing as required by ?k~ .  GOV'T 

CODE AM. $4 2001 051 and 2001.052. 

4.  BasedupoaFroposedF~dingsofFactNos.I-3,m~ployee,agentorothetpersonwas 

intoxicated on the licensed premises inviolation of TEX. ATJ:~. BEV. CODE ANN. 66 1 1.61 (b), 
6 1 -7 l (a)(11), and 104.0 115). 
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5.  Based upon Proposed Findings of Fact Nos. I - 10 a breach of tbe peace occurred on the 
licensed premises, but said breach of the peace was beyond Respondent's control and did not 

result fsomimpmper supenisj~nofa person pesmitted to be on the licensed premises inviolation 
ofTEx.AF;co.Bw. CODE-. $5 11.61@)(2), 61.71(a)(l), 69.13 and 71.09. 

6 .  Basedon~eforegoinghpsdFind~oflactNas.1-3a~1d11mdCeaclus~~nofiawNo. 
4, Respondent's Mixed Beverage Permit, UB 1 5 8 1 42, and M ked Beverage Late. Hours Permit, 

LB 158 143, issued by T-6 should be suspended for a percod of five days, or in Iieu of any 
suspension, Respondent should be aIlowed to pay a civil prbnalty in the amount of $750.00. 

SIGNED March 18,2005. 

TANYA OOPER, Administ ative Law Judge ++ 
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Chief Administrative Law Judge IYIA,~ 1 8 2005 

Alan Steen, Administrator 
Texas A! coholic Btvmge Commission 

T ) n b t  Yo. 458454249; Texa~ Alcoholic B ~ e m g c  Commivsion vb 1 Gat&, b 
dlbln lhdon-r (TABC Cue No. 61 161 6) 

D m  Mr. Stem: 

Enclosed please fund a Proposal for Decision in the above-referenced came for the 

eonsiderationaf the Tcxas Alcoholic Beverage Cadssion. Copies of the proposal are bebg sent 
-- 

to Timothy M t h ,  attorney for Texas Alcoholic Beverage Commission, and te John Garnboa, 
Attorney for the Respondent, The S-of the Texas Alcoholic Beverage Commission ( St@ 
brought tbis disciplinary action against I Gotcha, Inc. d/b/a Illusions (Respondent), alleging four 
violations of the Texas Alcoholic Beverage Code (the Code). In TABC Staffs notice of hearing, 

it alleged that Respondent's agent or employee, Francis "Barbie" Adams, or some othm person wii9 

intoxicated on t he  licensed premises on June 23, 2004. TABC Staff also alleged that on the same 
day, Respondent allow& a brwch of the peace on the licenserl premises that was not beyond 
Respondent's control and resvEted fiom Respondent's improper supemision of persons on the 

premises namely Francis " B abie" Adams, because Ms. Adams was belligerent, intoxicated, refused 
u, follow police instructions, refused ro exit from the premises, and resisted arrest. 

TABC S t a f f  sought a ten-day suspension of Respondent's permits, or a % 1,500 civil penalty 
.in lieu of suspension, in relation to the allegation concerning an intoxicated employee, agent, or other 
person on the licensed premises. Additionally, TABC Staff requested a thirty-day suspension of 
Respondent's permits, or a $4,500 civil p d t y  in Jim of suspemkln, in relation to its allegation that 
Respondent allowed a breach of the peace on the licensed premises. 

The ALJ finds the evidencewas suficient to atablish that Ms. Adams was intoxicated on 
tbe licensed premises, however, due to  mitigating circumstances shown during the hearing, the ALJ 
recommends a lesser penalty than the penalty requested by TABC S M .  The ALJ recommends that 

Respondent's permits be suspended for a period of five days, or in lieu of any supensjon of 
Respondent's permits that Respondent pay n civil penalty in the mount  of $750. 

6777 Camp B o d e  Bhd., Suite 400 + Fon Won h, Tenas 75116 
(817) f 31 -1 733 Fax (817) 317-3706 

h~p: lh .soah.s tate .m.mg 
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The AW further finds that the evidence was insufficient to est abIish that Respondent allowed 

a breach of the peace to occur on the ljcensed premises that was riot beyond Respandent's control 

and resulted fiom Respondent's improper supervision ofperson 011 the premises. Accordingly, the 
ALJ recommends that no suspension of Respondent's p m a  show Id occur in relation to  that alleged 
vioIation. 

Pursuant to t l ~ e  Administrative Procedure Act, each party has the right to file exceptions to 

the proposal accompanied by supporting briefs. Exceptions, replies to the exceptions, and 

supporting briefs must be filed with the Commission according to the agency's rules, with a copy to 

the State OEtce of Administrative Hearings, located at 6777 Camp Bowie Blvd., Suite 400, Fort 
Worth. Texas 76116. A party filing exceptions, replies, and brief. must serve a copy on the other 
party hereto. 

Sincerely, 

Administrative Law Judge 

TUdS 
attachments 

John Gamboa, Anomey for Respondm~ VIA FACSIMILE 8 17/885-8504 
Timothy M t h ,  TABC Staff Attorney, VIA FACSIMILE 972R47-5093 


