
IIL-I030 

First Supplement to Memorandum 90-95 

ns9S 
09/07/90 

Subject: Study L-I030 - Disposition of Small Estate Without Probate 
(Comments of Richard S. Kinyon) 

Attached to this memorandum is a copy of a suggested revisions of 

the tentative recommendation relating to disposition of a small estate 

without probate, received from Richard S. Kinyon of San Francisco. 

Respectfully submitted, 

Nathaniel Sterling 

Assistant Executive Secretary 



SEP 07 '90 12:40 P.l 

1st Supp. ｾｯ＠ Memo 90-95 Study L-1030 

MORRISON & FOERSTER 
Al'rOQ."EYSAT LAW 

3<:1 CAl.U'OII..'lASTR£Jn' 

ｓａＮｾ＠ FRA."a5CO. C ... "'11J4.a7! 
ｔｅｌｅｉＧｈｏｾＢｅ＠ (<IS, 611-1OaJ 

FACSlMIL'E ＨｾＱＳＩ＠ "".7322: 

- _____ PLEASE.USE FELT-TIP PEN TO COMPLETE THIS FOR.M ______ _ 

I 
TO: I 

(FACSIMILE FORM AND COVER SHEET ) 

Nun.: _____________ ---_________________ ___ 

MuFu Office: 
:. HongKong 

::l tAndon 

:::J Tokyo 

:;:l Denver 

:I Lol Al!gelc. 

:. NewYork 

::l Orange COlUlty 

::l PAlo Alto 

a WalnutCteek 

a Washingtcm, D.C. 

Name: !lOfJ6f2./ J. ｍｕｾｰｊＮＮｬｹｮｲＡ＠ .571rffJi2I./J'JSEL-

finn: CAWF LAW Be/N CpMMISSION 

TO:. fax Number: ( '-lIS: I --",4:;...:'1""If_-..!..1 ＥＺＮ［ＩｾＬ＠ ____________ _ 

FROM: ! 

M.un or Confimting Nwnber: I '''f! r ｬＮＮＮＮＮＮＮＺｹｱＺＺｬＺＮｬＮＮＮｬＮｉｪ｟ＭＮＮＮｉＮＯＭ］ＳｾｾＺＺＺＮｲＭ］｟＠ ________________ __ 

Prepuer of this slip has confinned that fiX nUQlber given is contet: /(11(' I tJ mD 
ICo"",". / lftili.1I1 

We ｍｾ＠ transmitting illotil.l of .........:11 __ pages ｩｮｾｬｵ､ｩｮｧ＠ this coYer letter. 

ｄｩｉｾＺ＠ ______ ｾｾＭ｟ＷｾＭ｟ｾｾｏｾ＠ __ _ Time: ___________ _ 

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL TIlE SENDER AS SOON AS 
POSSWLE AT (415) 677-70:3 ( 

If cOllfjdtrltill1 mlltmtrlt i. rtqlltfttd, in4iclltt 1111l1li IIl1d ttlqhOIlt IIIIIIIIIn of pmoll who 
thou/dlr .. cUlitacttd to rrctivI thi. tra".mi"ioll. 

Name: Phom: ( __ 

Sender: ImpartlRU Put ｣ｾＮｲｧＮ＠ Rum"" an 111'* 01 IlI1IIIIrm. 



SEP cr7 '90 12:41 

10 olSPOSll1ON OFSMAlL asI'A'I1! WJI'R()(lT PROBATE 

rerirauat piID to sumve !be decedellt. aDd diId ...... of insanmce or 
reliremeDt beDefitI by!be beDefk:iary. 

Probate Code § 13006 (amended). Succ nor 01 the 
decedeBt 

SEC. 4. Section 13006 of the Probate Code ill AI1lf"'ded to 

read: 
13006. "Successor of the decedeqt" means: 
(8) If the decedent died leaving a will. the sole beneficiary 

or all of the beneticiaries who succeeded to a particular item 

of property of the decedent under jh! decedenI:'s will For the 

purposes of this part, the ｴｮｬｓｴ･･ｾｬｃ｡･･､＠ 1iI'i'I, the 
aced nt's life'Blle is a beDefic:iary u the decedent's will if 
the trust succeeds to the particular item of pwpeny under the 

decedent's will. 
(b) If the decedent died without a will. the sole perIIon or all 

of the peDOI1S who succeeded to the particuJar item of 
property of the decedent under Sections 6401 01' 6402 or. if 
the law of a sister stale or foreip nation govema succession to 

the particular item of pwperty. under the law of the sister state 

or foreign nation. 
Commeat. Sec:tlOlI 13006 iI 8llleoded to delete the Iangaqe wbic.b 

precluded the InIItee of a W'WeAWy ttWJt from 1IIiuJ the ｾ＠
uoder !bill part. ThIt deletioa &IIOWI tile InIItee of a ｾ＠ trust 
created lA tile dece<lent's will to act on behalf of !be ttWJt. Thia penaila 
!be InIStee to use a mtall estate NIIIIIIUy procedure wbele DO proceeding 
IS belDg or lug been cODducted lA ｾ＠ tor admlDiatnItioD of the 
decedelll's eslattl or ｷｾ＠ !be decedeAt's penoDII. repr!,Mlalive bu 

C:ODIeIIted 10 use of the procedure. See Sectioua 13101(a)(4), 
13108(8)(2), l31SO(b), 132OO(a)(7). 

Probate Code § 130J1 (amended). Guardians, 
conservators, trustees, custodiaas. sister state personal 
representatives 

SEC. S. Section 130!ll of the Probate Code is amended to 

read: 
13051. Foe the purposes of this part: 

P.2 
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<a) guardian or comemator of the estate of a person 
entitled to any of the decedent's propeny may act on behalf of 

" the person without authorization or approval of the court in 

ｾ｜｜＠ ］ｩｮｧｾ＠ guardianship or con.wrvatorshipproceeding is 

.,J ｾ＠ trustee of a tIIlSt efelle ｾ＠ duri!tJ tlte ｾ･･･｡･ｭＧｳ＠ Ufctime 
may act on bebaIf of the tnlBt. ' 

V .J.c If the decedent's ww .. 

r devise toa 

RS.
i tieR bas .. been iCfolle)i, the custodian may act on 

behalf of the beneficiary until such time as the custodianship 
terminates. 

(d) A sister state pemlnal representative may act on behalf 
of the beneficiaries as provided in Chapter l (commencing 
with Section 12570) of Part 13 of Division 7. 

COUDWDt. SubctiviJioG (b) of Sectica.13O!1 is amended to elimiDale 

P.3 

tho reslrictloD tbat: die IrUIt II1IIIC be created ､ｴｉｲｩｱｾ＼ｉ･｣･､･｡ｴＧｓ＠
lifetime. 'I1IiI delelioa allows !lie UUStee of a ｾ＠ , 

ｾ＠ the decedeal\a 'II illato act au behalf of the ｾ＠ ｾ＠ • 
u:u.tee to lIIe a small e5we summary procecIlIre ｾＮ＠ ｾＯ＠
being or bas beeD coadueted ill CalIforaia for administration of !he 

dec:edenI's estale or wbae !be decedellts pcnoaa1lCpceseuwtve baa 
consnted to use of tile proc;ecJure. Sec Sections 13101(a)(4), 

lll08(a)(2). 1315O{b), 13200(1)('/). See aJso SectioG 13006. 

Probate Code' 13101 (amended). FurnUhiDa afftdavit or 
declaration 

SEC. 6. SectioD 13101 of the Probate Code is amended to 

read: 
13101. Ca) To- collect money; receive tangible personal 

fllopefty, or have evidences of a debt, obligation, inteIest. 
right. security. or chose in action transferred under this 

chapter. an affidavit or a declaration under peaalty of perjury 

under the laws of this state shall be furnished to the holder of 
Ihe decedent's property stating all of the following: 
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(1) The decedent's name. 
(2) The date and place of the decedent's death 
(3) "At least 4() days have elapsed since the death of the 

decedent. as shown in a certified copy of the decedent's death 
certificate attacbecl to this affidavit or declamtion." 

(4) ｅｩｴｾｲ＠ of the following, as appropriate: 

(A) "No proceeding is now being or has been conducted in 

California for administration of the decedent's estate." 
(8, "The decedent's personal representative has consented 

in writing to the payment, transfer, or delivery to the affiant or 

declarant of t property described in the affidavit or 

dec/ara' " 

(5)" _gro 0 decedent's real and penonal 

propeny in California, excluding the PIOperty described in 

Section 13050 of the California Probate Code, does not 

exceed sixty thousand dollars ($60,000)." 
(6) Adescriprion of the plOpeny of the decedent that is to be 

paid. tIlmSfetted. or delivered to the affiant or declarant 
(7) The name of the successor of the decedent (as defined in 

Section 13006 of the California Probate Code) to the 

described p!operty. 
(8) Either of the following, as appropriate: 
(A) "The affiant or declanult is the successor of the 

decedent (as defined in Section 13006 of the CalifonUa 
Probate Code) to the decedent's inteleSt in the described 

propeny." 
(B) "The affiant or declamnt is authorized under Section 

13051 of the California Probate Code to act on behalf of the 
successor of the deceder:lt (as defmed in Section 13006 of the 

California Probate Code) with respect to the decedent's 

interest in the described property." 
(9) "No other person has a right 10 the interest of the 

decedent in the described property. " .. ' 

P.4 
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(lO) "The affiant or declarant requests that the described 

property be paid. delivered, or tnmsfemd to the affiant or 

declarant." 
(11) "The affiant or declarant affums or declares under 

penalty of perjury under the laws of the State of California 
that the fORgoing is true and coma." 

(b) Where 11lOR than one persOll executes the affidavit or 
declaration under this section, the statenIerD requiIed by 
subdivision (a) shall be modified as appropriate to reflect that 
fact.. 

(e) If the particular item of property to be transfcned under 

this chapter is a debt or Olher obligation secured by a lieD on 
real propetty and !be instrument creating the lien bas been 
recorded in the office of the COWlty recorder of !be eounry 
where the real property is. located, the affidavit or dcc1aration 
shall satisfy the JeqUimneots both of this section and Section 

13106.5. 

P.S 

(d) A certified copy of the decedent's deaIb certificate shall 

be attached to the affidavit or declaration. ｾ＠ , ... J 
(e} If tM .,., if"" ",. pe: hi i • .. 'iIIA' "- or ｾ＠

declardt;/il d' under the decedent's wi. copy of 1M will 

sluzll be attQCMd to t it or dec aranon. ::.----.. 

(,.YfI'JI.tM decedelll's personal representative has ｣ｯｮｳ･ｬｬｾ､＠ to ＯｾＭ［［［ＮＮＮＮ［＠

tM payment. transfer. or delivery of 1M described property to ,: ｾ＠ ｦＧｾ＠
the affiant or dec/arant, a copy of the ioilJen1!JiOJl be :' ＯｾＭ
attached to the afjidavil or declaration. ｾ｜ＭＮＮＮＮＮＮＮＮＮＮ＠
c-m. Subdivisioa (e) is a4ded 10 Seclioa 13101 to require tbat a'

x 
. 

copy of die decedent'. will be auacbed to tile affidavit or declaratioa if 
die penOIS or persons executing die affidavit or declaratioa claim UDder 
die dececleDr's wtIl. 1bit matea SectioIt 13101 consistont with Section 
13200. 

Subdivision (a){4) is revised IIJd subdivisioD (f)is added 10 retJect the 

new IUIborIzaIioD for die decedeat', penooal ｾ＠ to CODICIIIIO 

II5e of the affidavit procedure. notwitbstaDding that an estate ｾｧ＠

\ 

is peDdlngor 11l1li been conducte4 in IIIia Slate. See Section 13108(a)(2). 

" (' il) ｾ＠ ａｾ＠ ｾ＠ ｊｕＮＮｾｾ｡ＮＮＮＮＮＮＮＮＮＮＮ＠
ｾ＠ ｾＢＭｾ＠ ｲＭｾ＠ -:;;11 J. ｾＭｾＧＩＬ＠
ｌｏＢＧ｜Ｎｾｾｾｾ＠ ｾ＠
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13108. (a) The procedure provided by this chapter may be 

used only if flO ｯｮｾ＠ of the following requirements is scuisfKd: 
(1 J No proceeding for the administtation of the decedent's 

estate is pendiDg or bas been conducted in this state. 
(2) The decedent's personal representative consents in 

writing to the payment, transfer. or delivery of the property 
described in the ajftdavit or declaration purSllQllt to this 

chapin'. 
(b) Payment. delivery, or transfer of a decedent's property 

pursuant to this chapter does not preclude later proceedings 
for adrniDistration of the decedent's estate. 

Commea&. Subdivisioll (a)(2)is aclde410 Section 1310810 pennituse 

of tile procedure provided by 1Ilia Cl!apW. IIOtWitII.1tllldiDg tbaI an estate 
proc;eediDg is pending or Iw beeo conducted in this .tate. 

Probate Code § 13111 (amended). Restitution if estate 

proc:ceding commenced or on request of personal 
repnHDtative 

SEC. 9. Section 13111 of the Probate Code is ameaded to 

read: 
13111. (a) Subject to subdivisions (b), (c). (d). and (e). if 

proceedings for me administralion of the decedent's estate are 
commenced in this state, or if the decetknt's personal 
representative has. consented to the paynuent. transfer. or 
delivery of the decedent's property under this chapter and the 

persolllJi representative later requestS that the property be 

restored to the estate. each person to wbom payment, delivery, 

or. transfer. of the decedent's property is made under this 

chapter is liable for: 

(1) The restitution of the property to the estate if the person 

still bas the property. together with the net income the person 

received from the property. 
(2) The restitution to the estate of the fair lIW'ket value of 

the propenxif the person the property. together 
with (A) the net income the person. rec:eived from ｾ＠

P.6 

- .. -.-
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property and (B) interest on the fair market value of the 

propeny from the date of disposition at the raJe payable on a 

P.7 

money judgment. For the purposes of this subdivision. the /(...... 1\ 
"fair market value of the property" is .... E let ＨＮｾｾ＠

\III, eJ as of the time of the disposition of the property. of the "--
property paid. delivered. or ttaDSferred to the pmon under 

this chapter. excluding any liens and encumbrances on the 

property at that time. 

(b) Subject to subdivision (c) and subject to any additional 
liability the person has under Sections 13109 to 13112. 
inclusive. if the person fraudulently secured the payment. 
delivery. or tranSfer of the decedent's propetty under this 

chapter. the person is liable under this section for restitution to 
the decedent's estate of three times the fair uwket value of the 

property. For the purposes of this- subdivision. the Ｂｦｾ＠ . i 
market value of the property" is •• ｾ＠ rd at Tj alae, 'III. -.v .,... , 

as of the time the person liable under this subdivision presentS . 
the affidavit or declaration onder this chapter. of the property 

paid, delivered. or ttansferted to the person onder this chapter. 

excluding the amount of any liens and encumbrances on the 

pluperty at that time. 
(c) The property and amount required to be restored to the 

estate under this section shall be reduced by any property or 

amount paid by the person to satisfy a liability under Section 
13109 or 13110. 

(d) An action to enforce the liability under this section may 

be brought only by the persooal representative of the estate of 

the decedent; In an action to enforce the liability under this 

section. the court's judgment may enforce the liability only to 

the extent necessary to protect the interests of the heirs. 

devisees. and creditors of the decedent. 

(e) An action to enforce the liability under this section is 

forever barred three years after presenwion of the affidavit or 

declaration under this chapter to the holder of the decedent's 

property. or three years after the discovery of the fraud, 
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13154. (a) If the court makes the detImninations required 
under subdivision (b), the court shall issue an order 
determining (1) that real propeny. to be described in the order, 

of the decedent is property passing to the petitioners and the 

specific property interest of each petitioner in the described 
property and (2) that ne aclminiftratiOIl of the dceedeftt's eotate 
it ｬｬｃ･ｾ＠ if the petition so requests, that JWsonal PTf'Jperty, 
to be Ikscribed in the order, of the decedent is proputy 

passing to the petitioners and the specific property inUlrest of 
each petitioner in the described property. 

(b) The court may make an order UDder this section only if 
the court makes all of the following determinations: 

(1) The gross value of the decedent's real and petsOJlal 

propeny in this state, excluding the property described in 
Section 13150, does not exceed sixty thousand dollan 
($60,000). 

(2) Not less than 40 days bave elapsed since the death of the 

decedent. 

(3) Whichever of the following is appropriate: 
(A) No proccedinl is being or has been conducted in this 

/state for administration of the decedent's estate. 

ｾ＠ (B) ｔｨｾ･､･ｮｴＧｳ＠ personal representative has consented.." 
ill . 'JWJ A,.i1S4 of the procedure provided by this chapter. 

(4) The teal property described in the order is property of 
the decedent passing to the petitioner. 

(c) H the petition has attached an inventory and 
appraisement that satisfies the requirements of subdivision (b) 

of Section 13152. the determination required by paragraph (1) 

of subdivision (b) of this section shall be made on the basis of 
the. verified petition and the attached inventory and 

appraisement, unless evidence is offered by a person opposing 

the petition that the gross value of the ､･｣ｾＧｳ＠ real and 

personal property in this state. excluding the property 
described in Section 13150, exceeds sixty thousand dollaIs 

($60.000). 

P.B 
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(9) "The affiant is the successor of the decedent (as defined 

in Section 13006 of the Probate Code) and to the decedent's 

interest in the described property, and no other person bas a 
superior right to the interest of the decedent in the described 

ptopeny." 

(10) "The affiant declares under penalty of peIjury under the 

law of the State of California that the foregoing is true and 

comet." 
(b) Por each person executing the affidavit, the affidavit 

shall contain a notary public's certificate of acknowledgment 

identifying the person. 
(c) There shall be attached to the affidavit an inventory and 

appraisal of the decedent's real property in this state, 

excluding the ceal property described in Section ＱＳＰｾｏＮ＠ The 

form, content, and manner of ma!cing the inventory and 

appraisal of the real property shall be as set foRb in Part 3 

(commencing with SectiOD 8800) of DivisioD 7. The appnaisal 

shall be made by a probate referee selected by the affiant from 

those probate referees appointed by the Controller under 

Section 400 to appraise property in the county where the real 

ropertY is located. w:..k') ｾ＠
00 If the ｩｾ＠ elte.-:u it;m cWmf ｾ＠ ! J •• J 

under the decedent's w· ,a opy of w be attached ｃＺＺＭｾＢＢＧｉＧ＠
to • affidavit. 

(/J A certified copy of the ,\iecedent's death certificate shall _ 

be attached to the affidavit ｾ＠ the ､･｣･､･ｮｊＧｾ＠ personal / 
representative has consented in )$I", to?]t'se Of the W r:Jrv.. ｾ＠ Iv,.. 

procedure provided Uy this chapter. a copy of the consen s a ｾ＠
be attached to the affidavit. 

(f) The affiant shall personally serve or mail, postage 

prepaid. a copy of the affidavit and attaclunents to any person 
identified in paragraph (4) of subdivision (a) .. 

CommeJlt. Section 13200 is amended 10 recogniu Wallbe decedent's 
penonal repracntalive may consent 10 use 01 the procedure provided by 

1\ lhi$ chapter. notwitbstaDCiina: that an estale proceeding is pendiDg or has 
been conducted in this stale. See Seclion13210. 

ｬｾｾｾｾｾｾ＠
ｩｾｾｾｾＺＺＢＺ［ｷｲ＠
\. 
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Probate Code § 13106 (amended). Restitlrtioo if estate 
proceeding W'IID":IIeed or OD request of persoaal 
representative 

SEC. 17. Section 13206 of the Probate Code is amended to 

read: 
13206. <a) Subject to subdivisions (b), (c), (d), and (e), if 

proceediogs for the administration of the decedent's estate are 

commenced, or if the decedent'$ pers01lQ.1 representative has 
consented to use of the procedlUf! provided by this chapter 
and the personal representanve later ret{llUts that Ihe 
property be restored to the estate, each pe1SOIl who is 
designated as a succesSO!' of the decedent in a certified copy of 

an affidavit issued under Section 13202 is liable for. 
(1) The restitution to the decedent's estate of !he property 

the penon look under the certified copy of !he affidavit if the 

penon still hu the property, together with the net income the 

pe1SOIl received from the property .. 

(2) The restitution to the decedent's estate of the fair IIW'ket 
value of the plopeny if the person no longer has the property, 
together with (A) the net income the penon received from the 

property prior to disposing of it and (B) interest from the date 
of disposition at the rate payable on a ｾｮ･ｹ＠ judgment on the 

P,10 

fair market value of the property. For purposes of this 0J or- ,1 
paragraph, the "fair madtet value of the propeny" is Ｇｾ＠

marh. 'lsl"l; • atacd as of the time of the disposition of the 

ploperty, of the propeny the penon took under the certified 

copy of the affidavit, excluding the amount of any liens and 

encumbrances on the property at the time !he certified copy of 

the affidavit was issued. 
(b) Subject to subdivision (d), if the person fraudulently 

executed or filed the affidavit under this chapter, !he person is 
liable under this section for restitution to the decedent's estate 

of three limes the fair market value of !he property. For the 
purposes of this subdivision. the "fair market value of the 

property" ｾ＠ ... ｟ｾ＠ Ｒｾｦ＠ the lime the 
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certified copy of the affidavit was issued, of the property the 
penon took under the certified copy of the affIdaVit, 

excluding the amount of any liens and encumbrances on the 
property at that time. 

(c) SUbject to subdivision (d), if proceedings for the 

administration of the decedent's estate are commenced and a 

person designated as a successor of the decedent in a certified 
copy of an affidaVit issued under Section 13202 made a 
significant improvement to the propeny taken by the person 

under the certified copy of the affidavit in the good faith belief 

that the peBOD was the successor of the decedent to that 
propeny, the person is liable for whichever of the following 

the decedent's estate elects: 

(1) The restitution of the property, as improved. to the estate 

of the decedent upon the condition that the estate reimburse 

the person making restitution for (A) the amount by which the 

improvement increases the fair market value of the property 
restored, as of the time of restitution, and (B) the 

amount p' by the person for principal and interest on any 
liens or encumbrances that were aD the property at the time 

the cenifi.ed copy of the affidavit was issued. 

(2) The restoration to the decedent's estate of the fairmarltet 

e 0 property, .. ｴｴＱｲｾ＠ as of the time of the issuance of 
the certified copy of the affidavit under Section 13202, 

excluding the amount of any liens and encumbrances on the 
property at: that time, together with interest on the net amount 
at the rate payable on a money judgment running from the 
date of the issuance of the certified copy of the affidavit. 

(d) The property and amount required to be restored to the 

estate under this section shall be reduced by any property or 

amount paid by the person to satisfy a liability under Section 

13204 or 1320S. 
(e) An action to enforce the liability under tbis section may 

be brought only by the personal representative of the estate of 
the decedent. In an actiOD to enforce- the liability under this 

P.ll 


