Hall of the House of Representatives
83rd General Assembly - Regular Session, 2001
Amendment Form
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Subtitle of House Bill No. 1635
"TO CREATE WITHIN THE DEPARTMENT OF HUMAN SERVICES AN ASSISTED
LIVING PROGRAM FOR THE STATE OF ARKANSAS; TO ALLOW RESIDENTIAL CARE
FACILITIES TO CONVERT TO ASSISTED LIVING FACILITIES."
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Amendment No. 2 to House Bill No. 1635.

Amend House Bill No. 1635 as originally introduced:

Del ete sections 1 through 10 and substitute the follow ng:
“SECTION 1. Title.
This act shall be known as “The Arkansas Assisted Living Act”.

SECTION 2. Purpose and intent.
(a) The purpose of this act is to:

(1) Pronote the availability of appropriate services for elderly
persons and adults with disabilities in the | east restrictive and nost
honel i ke environnent;

(2)  Encourage the developnent of facilities that pronote the
dignity, individuality, privacy, and decision-nmaking ability of such persons;

(3) Provide for the health, safety, and welfare of residents of
facilities offering assisted living services in the state;

(4) Pronote continued inprovenment of such facilities;

(5) Include residential care facilities in the assisted living

program
(6) Encourage the devel opnent of innovative and affordable

facilities particularly for persons with low to noderate incones.
(b) The General Assenbly recognizes that:

(1) Facilities offering assisted living services are a necessary
part of the continuumof long-termcare in the State of Arkansas; and

(2) Facilities offering assisted living services should be
operated and requl ated as residential environnents with supportive services
and not as nedical or nursing facilities;

(3) The services available in these facilities, either directly
or through contract or agreenent, are intended to help residents remain as
i ndependent as possible; and

(4) Residential care facilities have been providi ng many
assisted living services for years and should be allowed to participate in
the new assisted |living program
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SECTION 3. Definitions.

For purposes of this act:

(1)(A) “Assisted living facility” nmeans any building or buildings,
section or distinct part of a building, boarding honme, hone for the aged, or
other residential facility, whether operated for profit or not, which
undertakes through its ownership or nmanagenent to provide assisted living
services for a period exceeding twenty-four (24) hours to nore than three (3)
adult residents of the facility who are not relatives of the owner or
adm ni strator;

(B) “Assisted living facility” includes those facilities which
provide assisted living services either directly or through contractua
arrangenents or which facilitate contracting in the name of residents;

(2) “Assisted living progranf nmeans a program of assisted living

services;

(3) “Assisted living services” neans housing, neals, |aundry,
socialization, transportation, one or nore personal services, and limted
nur si ng services;

(4) “Departnment” nmeans the Departnment of Human Services and its
di vi sions and offices;

(5)(A) “Limted nursing services” neans acts that may be perfornmed by
licensed personnel while carrying out their professional duties, but limted
to those acts that the departnent specifies by rule;

(B) Acts which may be specified by rule as allowable linmted
nursing services shall be for persons who neet the admi ssion criteria
established by the departnment for facilities offering assisted living
services, shall not be conplex enough to require twenty-four (24) hour
nursi ng supervision and may i nclude such services as the application and care
of routine dressings, and care of casts, braces, and splints;

(6) “Person” neans an individual, partnership, association,
corporation or other entity;

(7)(A)  “Personal services” means assistance with or supervision of the
activities of daily living and self-adninistration of nedication and ot her
simlar services as the departnment may define by rule; and

(B)  “Personal services” shall not be construed to nean the
provision of nedical, dental, alcohol and drug abuse treatnent, or nenta
health services; and

(8) “Twenty-four (24) hour nursing” neans services that are ordered by
a physician for a resident whose condition requires the supervision of a
physi ci an and continued nonitoring of vital signs and physical status and
whose condition is nedically conplex enough to require on-site nursing
supervision on a twenty-four (24) hour per day basis.

SECTION 4. Assisted Living Program

(a) The departnent is directed to establish an Assisted Living Program
for adults, including those who neet the nmedical necessity determ nation for
nursing facility care, provided, however, that such individuals cannot have
conditions that require twenty-four (24) hour nursing.

(b)(1) The departnment shall prorulgate rules and regul ations not
i nconsistent with the provisions of this act as it shall deem necessary or
desirable to properly and efficiently carry out the purposes and intent of
this act.
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(2) The regulations, including docunentation, shall take into
account the congregate nature of assisted living as opposed to individua
settings, and the regulations shall include, but not be limted to:

(A) Fire, health, and |life safety codes;

(B) Physical plant requirenments, including space
requi rements for housing, toilet facilities and related itens;

(C) Staffing requirenents; and

(D) Services requirenents.

(c)(1) No resident shall be permtted to renain in an assisted |living

facility if his condition requires twenty-four (24) hour nursing care or
other services that an assisted living facility is not authorized by law to

provi de.

(2) This prohibition shall apply even if the resident is willing
to enter into an agreenent to relieve the facility of responsibility or
ot herwi se manage the risk

(d) Residential care facilities licensed or holding a pernit of
approval as of the effective date of this act and subseguent purchasers
shall, upon application, be licensed as assisted living facilities, provided:

(1) The facility shall provide a small refrigerator in each
resident’s room except as otherw se provided by regul ation;

(2) The facility shall provide a mcrowave oven in each
resident’s room except as otherw se provided by regul ation;

(3) The facility nmeets nmini mum space requirenents for resident
roons of one hundred fifty (150) square feet per person or two hundred thirty
(230) square feet for two (2) persons sharing a room exclusive of entryway,
cl oset and bathroom or one hundred (100) square feet per person or one
hundred eighty (180) square feet for two (2) persons if the roomhas a half
or full bath or if there is a shared bathroom between two (2) roomns;

(4) The application conforns to all other assisted |living
regul ati ons, except as provided in this act; and

(5) Before obtaining the assisted living |license, the
residential care facility has no nore than two (2) Class A or Class B
viol ations pursuant to Arkansas Code 20-10-205 within the previous six (6)
nont hs.

(e) Residential care facilities which choose to becone assisted living
facilities under subsection (d) shall not be required to neet physical plant
or other physical amenities requirenments beyond that required for residentia
care facilities as of January 1, 2001, except as provided in subsection (d).

(f) Assisted living regul ations pronul gated by the departnent shall be
reasonabl e and shall not have the effect of excluding residential care
facilities fromentering the program provided they neet the requirenments of
this act.

(g)(1) The department shall take all actions necessary to develop a
home and communi ty-based care waiver application in accordance with Section
1915(c) of the Social Security Act.

(2) The waiver application shall seek federal financia
participation to increase access to services in assisted living facilities by
rai sing Medicaid inconme and resource linmts to the maxinmumeligibility leve
of other home and community-based waivers in effect.

(3) The waiver application shall seek perm ssion to serve a
m ni mum of one thousand (1,000) persons at a tinme, and shall be subnmitted to
the Health Care Financing Adm nistration by June 30, 2001.
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(4) The departnent’s inplenentation of the waiver shall be
reasonabl e and shall not have the effect of excluding residential care
facilities which have beconme assisted living facilities under the provisions
of this act.

(h)(1) Residential care facilities that choose not to becone assisted
living facilities will be pernmitted to continue participating in the Mdicaid
personal care program

(2) |If an assisted living facility has Medicaid residents who
are not in the waiver programbut could qualify for non-waiver Medicaid
services, then the facility shall be permtted to provide Mdicaid persona
care for those residents.

(i) Assisted living services may be provided directly or through
contractual arrangenent.

SECTION 5. Fees.

(a) The department is authorized to charge fees which shall be paid by
assisted living facilities to cover adnministrative costs associated with
licensing, inspection and the regulation of assisted living facilities.

(b) The departnment shall pronulgate rules and requl ati ons necessary
for charging adninistrative fees.

SECTION 6. Rei nbursenent.

For Medicaid eligible clients, the departnent shall reinburse assisted
living facilities on a per diembasis in accordance with approval for per
diemrei nbursenent fromthe Health Care Financing Adm nistration.

SECTION 7. Licensure.

(a)(1) Each assisted living facility in the State of Arkansas shal
first obtain a license to operate fromthe departnent.

(2) The departnment shall pronulgate rules and requl ations for
the licensure and operation of assisted living facilities.

(b) Any person establishing, conducting, nanaging, or operating an
assisted living facility within the neaning of this act, or using the term
“assisted living” to pronote their services, without first obtaining an
assisted living license shall be guilty of a Cass A nisdeneanor and upon
conviction shall be subject to the penalties prescribed for a Cass A
nm sdenmeanor. Provided, however, that residential care facilities |icensed or
holding a pernit of approval as of the effective date of this act may use the
term “assisted living” to promote their services

(c) Each day an assisted living facility shall operate after a first
conviction shall be considered a Class D felony and the person establishing,
conducti ng, managi ng, or operating an assisted living facility upon
conviction shall be subject to the penalties prescribed for a Cass D felony.

SECTION 8. Linmited Licensure Qption.

Facilities licensed as of the effective date of this act and subsequent
purchasers have the option of converting all or part of the facility to
assisted living under section 4(d) or choosing to remain |licensed as
residential care facility.

SECTION 9. Permit of Approval
(a) Facilities offering assisted living services nust obtain a permt
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of approval. Provided, however, that permts of approval held by residentia
care facilities as of the effective date of this act, or held by subsequent
purchasers of those facilities, shall also be considered permts of approva
for assisted living without further action. However, residential care
facilities that choose to offer assisted |living services are not exenpted
fromassisted living licensure requirenents except as provided in Section 4.

(b) Provided, further, that in order to take advantage of a Robert
Wod Johnson Foundation grant, one (1) new facility chosen by the departnent
nmay serve as a pilot project without the necessity of a pernit of approval.
This facility shall be exenpt fromthe pernit of approval process provided
that in 2001 it is awarded funding fromthe Com ng Home Project and tax
credits fromthe Arkansas Devel opnent Finance Authority. The facility shal
have no nore than sixty (60) beds and shall serve a population a majority of
which is lowincone as defined by the federal Departnent of Housing and Urban
Devel opment. The pilot project facility nust still meet all other |icensure
requi rements. The Conming Hone Project neans the Robert Wod Johnson
Foundat i on/ NCB Devel opnment Corporation grant.

SECTION 10. EMERCGENCY CLAUSE. It is hereby found and determ ned by
the Eighty-third General Assenbly that because of eligibility rules in the
state’s Medicaid programnmany |low to noderate incone citizens are being
prevented from accessing the nost appropriate health care setting; that
assisted living is being underutilized in Arkansas; that the current
paperwor k burden in the Medicaid personal care program di scourages
participation by Medicaid providers; and that until this situationis
changed, the citizens will be deprived of access to appropriate health care.
Therefore, an energency is declared to exist and this act being i mediately
necessary for the preservation of the public peace, health and safety shal
becone effective on the date of its approval by the Governor. If the bill is
nei t her approved nor vetoed by the Governor, it shall becone effective on the
expiration of the period of tinme during which the Covernor may veto the bill
If the bill is vetoed by the Governor and the veto is overridden, it shal
becone effective on the date the | ast house overrides the veto.”

The Amendment was read

By: Representative T. Steele

LH/RRS

RRS641 Chief Clerk
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