
Larry Englerth   1012 North Sycamore Ave.        Tel/Fax (605) 339-0529  

Executive Director  Sioux Falls, SD 57110         Email: exedir@sdonecall.com 

July 14, 2006 
 
Bob Schuetzle 
Valley Telecom m unicat ions 
102 Main St reet  
Herreid, SD 57632 
 
Bruce Mack 
11510 362nd Ave 
Leola, SD 57456 
 
Under the authority granted by SDCL 49-7A-22, the Enforcem ent  Com m it tee 
of the South Dakota One Call Not ificat ion Board m et  on July 13 , 2006, to 
determ ine whether there is probable cause to believe that  a violat ion(s)  had 
occurred relat ive to Com plaint  OC06-003 filed by Valley Telecom m unicat ions 
Cooperat ive I nc. against  Bruce Mack. 
 
By a unanim ous vote of the Enforcem ent  Com m it tee, the recom m ended 
resolut ion to the alleged violat ions included in this com plaint  were 
determ ined to be as follows:  
 

Alleged Violat ion of SDCL 4 9 - 7 A- 5  Not ificat ion of Proposed 

Excavat ion  

 
The Com m it tee found there was probable cause that  Bruce Mack had 
violated SDCL 49-7A-5 by com m encing excavat ion at  T126N, R67W, 
Sec5, SE Quarter (2 ½  m iles north of Leola on County Highway 19)   
without  providing not ificat ion of excavat ion as required by SDCL 49-
7A-5.   

 
The com m it tee recom m ends a penalty of five hundred dollars 
($500.00)  with three hundred dollars ($300.00)  suspended on the 
following condit ions:    

1.   Bruce Mack fully com plies with SDCL 49-7A and ARSD 
Art icle 20: 25 for twelve m onths following acceptance of 
resolut ion of Com plaint  OC06-004 by both part ies. 

2.  Bruce Mack fully com plies with the resolut ion of 
Com plaint  OC06-003 by m aking paym ent  of the two 
hundred dollars ($200)  within thir ty (30)  days of the 
issuance of the Order to close Com plaint  OC06-003. 

 
Alleged Violat ion of SDCL 4 9 - 7 A- 1 2  Not ificat ion of Dam age to 

an underground facility 



 

The Com m it tee found there was not  probable cause that  Bruce Mack 
had violated SDCL 49-7A-12 by his failure to not ify the South Dakota 
One Call Center or Valley Telecom m unicat ions of the dam age to an 
underground facilit y.  
 
The Com m it tee recom m ends that  the alleged violat ion of SDCL 49-7A-
12 be dism issed. 

 
The findings and recom m endat ion of the Enforcem ent  Com m it tee are 
sum m arized on the at tached form . 
 
Under SDCL 49-7A-27 either party m ay accept  the recom m endat ion of the 
Enforcem ent  Com m it tee or reject  the recom m endat ion of the Enforcem ent  
Com m it tee by request ing a form al hearing on the violat ion(s)  alleged in this 
com plaint .    Your decision should be reflected on the third page of the 
at tachm ent  with the header “Acceptance or Reject ion by Part ies.  Please 

return the signed and dated form  prior  to the close of business on 

August  4 , 2 0 0 6  to: 

 
South Dakota One Call Not ificat ion Board 

1012 N. Sycam ore Avenue 
Sioux Falls, SD 57110-5747 

 
I f both part ies accept  the recom m ended resolut ions, the South Dakota One 
Call Not ificat ion Board is required to accept  the resolut ion(s)  and close this 
com plaint .   I f either party rejects the Enforcem ent  Com m it tee resolut ion of 
the alleged violat ion(s) , the South Dakota One Call Not ificat ion Board will 
conduct  a hearing as a contested case under Chapter 1-26 to resolve the 
allegat ion(s)  alleged in the rejected com plaint .  Following this hearing, the 
Board shall either render a decision dism issing the com plaint  for insufficient  
evidence or shall im pose a penalty pursuant  to SDCL 49-7A-18 or SDCL 49-
7A-19. 
 
Pursuant  to SDCL 15-6-55, failure to answer this Com plaint  could result  in a 
default  judgm ent  being issued against  you.  Appropriate liens and other legal 
collect ion act ions could result .  You are st rongly urged to reply to this 

Not ice in the t im e fram e described above and to obtain the advice of 

counsel should you have any legal quest ions. 

 

I f you have any procedural quest ions relat ive to this com plaint , please 
contact  m e at  605-339-0529 or by email at  exedir@sdonecall.com.  I  would 
request  that  you do not  contact  any m em bers of the South Dakota One Call 
Not ificat ion Board to discuss this com plaint .  Since they m ay be involved in 
the Chapter 1-26 hearing to resolve of the com plaint , they have been 
advised by legal counsel to not  discuss any pending com plaint  before the 
Board. 
 
Sincerely, 
 
 
Larry L. Englerth 
Execut ive Director 



ENFORCEMENT COMMI TTEE ACTI ON 

OC0 6 - 0 0 3  
Valley Telecom m unicat ions Cooperat ive, I nc. vs. Bruce Mack  

 
FI NDI NGS: 

OC0 6 - 0 0 3  

Alleged Violat ion of SDCL 4 9 - 7 A- 5  Not ificat ion of Proposed Excavat ion 
 

Allegat ion is made by Valley Telecom m unicat ions Cooperat ive, I nc. that  Bruce Mack commenced 
excavat ion on April 9, 2006, at  T126N, R67W, Sec5, SE Quarter (2 ½  m iles north of Leola on County 
Highway 19)  without  providing pr ior not ificat ion to the South Dakota One Call System as required by SDCL 
49-7A-5.   
 
Bruce Mack did not  dispute the allegat ion that  excavat ion act ivity had com menced without  providing 
advance not ificat ion to the South Dakota One Call System  but  did contest  the allegat ion that  not ificat ion 
was required for this excavat ion for the following reasons:  

 
1.  Not ificat ion is not  required since the dir t  being m oved was above the natural terrain and the dir t  

had been previously m oved by excavat ion act ivity when the dam was built  30 years previous. 
2.  The previously stated statutory definit ion of excavat ion was discussed with a Custom er Service 

representat ive(s)  at  the One Call Center on April 21st and May 4 th and they confirm ed that  he was 
not  required to provide not ificat ion pr ior to excavat ion. 

3.  Not ificat ion is not  required since the excavat ion act ivity was on a private road/ passageway and 
under the statutory definit ion of ‘excavat ion’ an exclusion exists for “ road and ditch m aintenance 
that  does not  extend below eighteen inches of the original roadgrade or ditch flowline within the 
road r ight -of way…”  

4.  Not ificat ion is not  required since Valley Telecom municat ions Cooperat ive, I nc. did not  have a valid 
easement  for the underground facilit y that  was damaged during the excavat ion. 

 
I n reviewing the complaint  filed by Valley Telecommunicat ions Cooperat ive, I nc. and the response from  
Bruce Mack, the commit tee determ ined the following:  
 

1.  The definit ion of Excavat ion in the statute does not  support  the claim  m ade by Bruce Mack that  
previously moved dirt  is excluded from  the not ificat ion requirem ent .  The definit ion of Excavat ion 
in the statute states that  “…any operat ion in which earth, rock, or other material in or on the 
ground is m oved or otherwise displaced…”  and there is not  exempt ion for previously moved dirt . 

2.  The commit tee reviewed the tape of the conversat ion with the Customer Service Representat ive 
and did not  find any relevance between this conversat ion and the complaint  filed for the following 
reasons:  

a.  The conversat ion with the Customer Service Representat ives occurred subsequent  to the 
excavat ion act ivity noted in the com plaint  and therefore, would have no bearing on this 
issue before the Commit tee. 

b. While Customer Service Representat ives provide a service to the excavators and facility 
operators in South Dakota, they would have no standing to provide legal interpretat ions of 
the statute and it  was noted that  the CSR made this statement  to Bruce Mack during the 
April 21st conversat ion. A person desir ing legal interpretat ion of the statute should seek 
legal counsel for such interpretat ions.  

c. The Enforcement  Commit tee and the South Dakota One Call One Call Board have no 
obligat ion to accept  the statutory interpretat ion of any party other than their legal staff.  



3.  The Commit tee reviewed the claim  that  the excavat ion involved in this allegat ion was exempted 
from not ificat ion as a result  of it  being part  of road m aintenance work.  The commit tee could not  
accept  this request  to exclude the not ificat ion for the following reasons:  

a.  The statute requires that  the road m aintenance occur ‘within the road r ight -of-way’.  The 
response to the com plaint  specifically stated that  this was a private road/ passageway 
which would not  have a public r ight -or-way associated with it .   The Commit tee determ ined 
that  the private road/ passageway would be no different  that  other pr ivate property and 
would not  be exem pted from  the not ificat ion process. 

b. The com plaint  also noted that  the depth of the damage was 30”  and the response 
indicated that  the damaged facilit y was 16”  below the surface.  Neither of these factors 
became relevant  since the init ial determ inat ion excluded the exempt ion.   

4.   The Com m it tee gave no considerat ion to the claim  that  Valley Telecommunicat ions Cooperat ive 
I nc. did not  have an easem ent  for the dam aged cable. The status of a valid easement  for the 
underground facilit ies on this property would have no impact  on whether Bruce Mack had an 
obligat ion to provided not ificat ion of proposed excavat ion. 

 
Based on the inform at ion noted above, the Commit tee found that  there was probable cause that  Bruce 
Mack had violated SDCL 49-7A-5 without  providing advance not ice to the South Dakota One Call System . 
 

RECOMMENDATI ON   
 
VI OLATI ON OF SOUTH DAKOTA SDCL 4 9 - 7 A- 5 :   
 
The Commit tee found there was probable cause that  Bruce Mack had violated SDCL 49-7A-5 by 
commencing excavat ion at  T126N, R67W, Sec5, SE Quarter (2 ½  m iles north of Leola on County Highway 
19)  without  providing advance not ificat ion to the South Dakota One Call System  as required by statute.  
 

PROPOSED PENALTY FOR THI S VI OLATI ON AUTHORI ZED UNDER SDCL 4 9 - 7 A- 1 8 :  

 
The com m it tee recom m ends a penalty of five hundred dollars ($500)  with three hundred dollars ($300)  
suspended on the following condit ions:    

3.  Bruce Mack fully complies with SDCL 49-7A and ARSD Art icle 20: 25 for twelve m onths following 
acceptance of resolut ion of Complaint  OC06-003 by both part ies. 

4.  Bruce Mack fully complies with the resolut ion of Complaint  OC06-003 by making payment  of the 
two hundred dollars ($200)  within thir ty (30)  days of the issuance of the Order to close Complaint  
OC06-003. 

 

 

 

OC0 6 - 0 0 3  

Alleged Violat ion of SDCL 4 9 - 7 A- 1 2  Not ificat ion of Dam age to an underground facility 
 

Allegat ion is made by Valley Telecommunicat ions Cooperat ive, I nc. that  Bruce Mack dam aged an 
underground facilit y while excavat ing on April 9, 2006, at  T126N, R67W, Sec5, SE Quarter (2 ½  m iles 
north of Leola on County Highway 19)  and did not  im m ediately provide not ificat ion to Valley 
Telecom m unicat ions Cooperat ive I nc. or the South Dakota One Call Center as required by SDCL 49-7A-12.   
 
Bruce Mack did not  dispute the allegat ion that  excavat ion act ivity had resulted in dam age to an 
underground facilit y but  did provide a descript ion of the act ions he took to report  the damage.  
 
Based on the informat ion provide, the Commit tee found that  there was not  probable cause that  Bruce 
Mack had violated SDCL 49-7A-12 and recommends that  the alleged violat ion be dism issed. 



ACCEPTANCE OR REJECTI ON BY PARTI ES 

COMPLAI NT OC0 6 - 0 0 3  
 
THE ENFORCEMENT COMMI TTEE OF THE SOUTH DAKOTA ONE CALL NOTI FI CATI ON BOARD HAS PROPOSED 

A RESOLUTI ON TO THE VI OLATI ONS ALLEGED I N  COMPLAI NT NUMBER OC0 6 - 0 0 3 . 

 

I F BOTH PARTI ES I NVOLVED I N  THI S COMPLAI NT ACCEPT THE COMMI TTEE RESOLUTI ON TO EI THER OF 

THE VI OLATI ONS ALLEGED I N COMPLAI NT NUMBER OC0 6 - 0 0 3 , THE SOUTH DAKOTA ONE CALL 

NOTI FI CATI ON BOARD I S REQUI RED BY SDCL 4 9 - 7 A- 2 7  TO ACCEPT THI S AS FI NAL RESOLUTI ON OF 

COMPLAI NT OC0 6 - 0 0 3 . 

 

I F EI THER PARTY I NVOLVED I N THI S COMPLAI NT REJECT THE COMMI TTEE RESOLUTI ON TO EI THER OF 

THE VI OLATI ONS ALLEGED I N COMPLAI NT NUMBER OC0 6 - 0 0 3 . THE SOUTH DAKOTA ONE CALL 

NOTI FI CATI ON BOARD W I LL SET UP A HEARI NG TO RESOLVE THE REJECTED RESOLUTI ON TO THE 

VI OLATI ON( S)  ALLEGED I N  COMPLAI NT NUMBER OC0 6 - 0 0 3 .  THI S HEARI NG SHALL BE CONDUCTED AS A 

CONTESTED CASE UNDER CHAPTER 1 - 2 6 .  FOLLOW I NG THE HEARI NG, THE BOARD SHALL EI THER RENDER 

A DECI SI ON DI SMI SSI NG THE COMPLAI NT FOR I NSUFFI CI ENT EVI DENCE OR SHALL I MPOSE A PENALTY 

PURSUANT TO THE PROVI SI ONS OF SDCL 4 9 - 7 A- 1 8  OR SDCL 4 9 - 7 A- 1 9 . 

 

TO ACCEPT OR REJECT THE RESOLUTI ON OF THE ALLEGE VI OLATI ON, YOU SHOULD COMPLETE THE 

FOLLOW I NG AND RETURN TO THE ADDRESS BELOW  PRI OR TO THE CLOSE OF BUSI NESS ON AUG 4 , 2 0 0 6 .   

 

SOUTH DAKOTA ONE CALL NOTI FI CATI ON BOARD 

1 0 1 2  N. SYCAMORE AVENUE 

SI OUX FALLS, SD 5 7 1 1 0 - 5 7 4 7  

 

PURSUANT TO SDCL 1 5 - 6 - 5 5 , FAI LURE TO ANSW ER THI S COMPLAI NT RESOLUTI ON COULD RESULT I N A 

DEFAULT JUDGEMENT BEI NG I SSUED AGAI NST YOU.  APPROPRI ATE LI ENS AND OTHER LEGAL 

COLLECTI ON ACTI ONS COULD RESULT. 

 

OC0 6 - 0 0 3  
 

VI OLATI ON OF SDCL 4 9 - 7 A- 5  NOTI FI CATI ON OF PROPOSED EXCAVATI ON 
 

I  ACCEPT THE COMMI TTEE RESOLUTI ON TO COMPLAI NT OC0 6 - 0 0 3  VI OLATI ON OF SDCL 4 9 - 7 A- 5  

NOTI FI CATI ON OF PROPOSED EXCAVATI ON. 

               

      _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _     _ _ _ _ _ _ _ _ _ _ _ _  

        Signature    Date  

            

I  REJECT THE COMMI TTEE RESOLUTI ON TO COMPLAI NT OC0 6 - 0 0 3  VI OLATI ON OF SDCL 4 9 - 7 A- 5  

NOTI FI CATI ON OF PROPOSED EXCAVATI ON AND REQUEST A HEARI NG TO RESOLVE THE VI OLATI ON 

ALLEGED I N  COMPLAI NT OC0 6 - 0 0 3 . 

                  

      _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _     _ _ _ _ _ _ _ _ _ _ _ _  

        Signature    Date 

 

VI OLATI ON OF SDCL 4 9 - 7 A- 1 2  NOTI FI CATI ON OF DAMAGE TO AN UNDERGROUND FACI LI TY 
 

I  ACCEPT THE COMMI TTEE RESOLUTI ON TO COMPLAI NT OC0 6 - 0 0 3  VI OLATI ON OF 4 9 - 7 A- 1 2  

NOTI FI CATI ON OF DAMAGE TO AN UNDERGROUND FACI LI TY       

               

      _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _     _ _ _ _ _ _ _ _ _ _ _ _  

        Signature    Date  

            

I  REJECT THE COMMI TTEE RESOLUTI ON TO COMPLAI NT OC0 6 - 0 0 3  VI OLATI ON OF SDCL 4 9 - 7 A- 1 2  

NOTI FI CATI ON OF DAMAGE TO AN UNDERGROUND FACI LI TY AND REQUEST A HEARI NG TO RESOLVE THE 

VI OLATI ON ALLEGED I N  COMPLAI NT OC0 6 - 0 0 3 . 

                  

      _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _     _ _ _ _ _ _ _ _ _ _ _ _   

Signature    Date 

                  


