
NEW MEXICO FORM OF OPINION  

[date]   

[Name and Address of 

Lender and/or Lender's counsel]  

Re: [ I dent ificat ion of the loan t ransact ion;  define Lender ,  Borrower and/ or  
Guarantor ] (1)   

Ladies and Gent lem en:    

We have acted as [ special New Mexico] (2)  counsel to Borrower [ and 
Guarantor]  in connect ion with that  certain $__________ loan t ransact ion ( the 
"Transaction )  evidenced by the docum ents described below.(3)   This Opinion 
Let ter ( "Opinion Let ter")_ is provided to you at  the request  of Borrower [ and 
Guarantor]  [ pursuant  to Sect ion [ ___]  of the Agreem ent  described below] .  The 
Law covered by the opinions expressed in this Opinion Let ter is lim ited to the law of 
the State of New Mexico [ and federal law] .(4)   For purposes of this Opinion Let ter, 
the law ( Law )  is the statutes, the judicial and adm inist rat ive decisions and the 
rules and regulat ions of the governm ental agencies of New Mexico, but  not  
including its Local Law. (5)  Local law ( Local Law )  is the ordinances, the 
adm inist rat ive decisions, and the rules and regulat ions of count ies, towns, and 
m unicipalit ies and special polit ical subdivisions (whether created or enabled through 
legislat ive act ion at  the federal or state level) , and judicial decisions to the extent  
that  they deal with any of the foregoing.  Statutory references are to New Mexico 
Statutes Annotated (1978)  as am ended, unless otherwise indicated.   

Docum ents Review ed .   For purposes of this Opinion Let ter, we have 
exam ined the following docum ents: (6)    

1. Prom issory Note [ use the exact  docum ent  t it le]  ( the Note ) , dated 
__________, in the stated principal am ount  of $__________, by Borrower and 
payable to Lender.   

2. [ Mortgage or Deed of Trust  -  use the exact  docum ent  t it le]  [ ( the 
Mortgage )  or ( the "Deed of Trust " ) ] ,  dated the sam e date as the Note, by 

Borrower in favor of [ ___________________________ as Trustee for benefit  of]  
Lender.   

3. Assignm ent  of Leases and Rents [ use the exact  docum ent  t it le]  ( the 
"Assignm ent of Leases ) , dated the sam e date as the Note, by Borrower in favor 
of Lender.     

4. Loan Agreem ent  [ use the exact  docum ent  t it le]  ( the Agreement ) , 
dated the sam e date as the Note, between Borrower and Lender relat ing to the 
Transact ion.  
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5. _______________ [ other operat ive docum ent (s)  related to the 
Transact ion] .   

6. Guaranty Agreem ent  [ use the exact  docum ent  t it le]  ( the Guaranty ) , 
dated the sam e date as the Note [ or, if applicable, another date] , by __________ 
( Guarantor(s) ) .   

7. Freedom  to Choose I nsurance Com pany and I nsurance Professional 
and Authorizat ion for Lender to Obtain I nsurance dated the sam e date as the Note, 
executed by Borrower.  (7)    

8. Financing Statem ents by Borrower as debtor, nam ing Lender as 
secured party.    

9. ______________________ [ other not ice docum ents related to the 
Transact ion] .   

10. [ Here list  cert ificates issued by the Secretary of State or any other 
governm ent  official, office or agency concerning a person s property or status, such 
as cert ificates of corporate, partnership or lim ited liabilit y com pany good standing, 
cert ificates concerning tax status, cert ificates concerning Uniform  Com m ercial Code 
filings or cert ificates concerning t it le regist rat ion or ownership]  ( the Public 

Authority Documents ) .   

11. [ Here list  the art icles of incorporat ion, bylaws, partnership 
docum entat ion, lim ited liabilit y com pany docum entat ion, or sim ilar organizat ional 
docum ents of Borrower]  ( the Constituent Documents ) .   

The docum ents described in item s (2)  and (3)  above are referred to in this 
Opinion Let ter as the Security Docum ents. (8)   The docum ents described in 
item s (1)  through (6)  above are collect ively referred to in this Opinion Let ter as the 
Transact ion Docum ents and individually referred to in this Opinion Let ter as a 

"Transact ion Docum ent" .  All of the docum ents listed above are referred to 
together as the Documents .   All property described in any of the Security 
Docum ents in respect  of which provision is m ade by the Security Docum ents for a 
lien or security interest  is referred to in this Opinion Let ter as the Collateral.

   

Scope of Review;  Reliance.  I n connect ion with the opinions set  forth below, 
we have lim ited the scope of our review to the Docum ents, and we have relied, 
without  invest igat ion or analysis, upon inform at ion in the Docum ents. (9)  Except  to 
the extent  that  the inform at ion const itutes a statem ent , direct ly or in pract ical 
effect , of any legal conclusion at  issue, we have relied, without  invest igat ion or 
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analysis, upon the inform at ion contained in representat ions m ade by the part ies in 
the Docum ents [ and on inform at ion provided to us by representat ives of Borrower 
in cert ificates of officers of Borrower] . (10)    

Opinions of Other Counsel. We note that  various issues concerning [ specify 
legal issues]  are addressed in the opinion of [ __________]  ( Other Counsel ) , 
separately provided to you.  [ I n rendering the opinions set  forth below, we have 
relied upon the inform at ion contained in such opinion of the Other Counsel without  
invest igat ion or analysis, and we express no opinion with respect  to those m at ters.]   
[ Since we had no role in the select ion of Other Counsel, we give no opinion as to 

the com petence of Other Counsel to render its opinion.]  (11)    

Actual Knowledge.  The phrase to our actual know ledge m eans the 
conscious awareness of facts or other inform at ion by the Prim ary  Lawyer or 
Prim ary Lawyer Group, without  independent  invest igat ion. (12)    

Prim ary Lawyer.  "Primary Lawyer"  m eans:    

1. The lawyer in the Opinion Giver 's organizat ion who signs this Opinion 
Let ter;     

2. Any lawyer in the Opinion Giver 's organizat ion who has act ive 
involvem ent  in negot iat ing the Transact ion, preparing the Transact ion Docum ents 
or preparing this Opinion Let ter;  and    

3. Solely as to inform at ion relevant  to a part icular opinion issue or 
confirm at ion regarding a part icular factual m at ter (e.g.,  pending or threatened legal 
proceedings) ,  any lawyer in the Opinion Giver 's organizat ion who is pr im arily 
responsible for providing the response concerning that  part icular opinion issue or 
confirm at ion.   

Prim ary Lawyer Group.  "Prim ary Law yer Group"  refers to all of the 
Prim ary Lawyers when there are m ore than one.   

Opinions.    

Based upon and subject  to the foregoing and the Assum pt ions and the 
Qualificat ions set  forth below, we are of the opinion that :    

1. Status.  Borrower [ or Guarantor, as applicable]  is a [ specify ent ity]  
[ validly exist ing]  [ in good standing]  [ duly qualified to do business as a foreign 
specified ent ity]  in New Mexico. (13)  
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2. Authorizat ion.  All act ions or approvals by Borrower [ or Guarantor, as 
applicable] , and its [ shareholders or ____________] , necessary to bind Borrower 
[ or Guarantor]  under the Transact ion Docum ents have been taken or obtained. (14)    

3. Execut ion.  Borrower [ or Guarantor, as applicable]  has duly executed 
and delivered the Transact ion Docum ents. (15)    

4. Form  of Security Docum ents.  The Security Docum ents are in a form  
sufficient  to create a lien on or security interest  in all r ight , t it le, and interest  of 
Borrower in the Collateral, except  to the extent  the Collateral includes item s or 
types of personal property in which a security interest  cannot  be created under 
Art icle 9 of the Uniform  Com m ercial Code as adopted in New Mexico ( U.C.C. ) .  
(16)    

5. Rem edies Opinion.  The Transact ion Docum ents const itute legal, valid 
and binding obligat ions of Borrower [ and Guarantor, as applicable] , enforceable 
against  Borrower [ and Guarantor, as applicable]  in accordance with their  respect ive 
term s. (17)    

6. No Breach or Default  Opinion.  The execut ion and delivery by Borrower 
of, and the perform ance by Borrower of its agreem ents in, the Transact ion 
Docum ents do not :  (a)  violate the Const ituent  Docum ents;  (b)  to our actual 
knowledge, breach or result  in a default  under, any exist ing obligat ion of Borrower 
under Other Agreem ents (as defined below) ;  or (c)  to our actual knowledge, breach 
or otherwise violate any exist ing obligat ion of Borrower under any Court  Orders (as 
defined below) . (18)    

7. No Violat ion of Law Opinion.  The execut ion and delivery by Borrower 
of the Transact ion Docum ents, and the perform ance by Borrower of the paym ent  
obligat ions of the Transact ion Docum ents, will not  violate applicable provisions of 
Law nor subject  Borrower to a fine, penalty or other sim ilar sanct ion under any Law. 
(19)    

8. No Pending Act ion Opinion.  To our actual knowledge, there are no 
act ions or proceedings against  Borrower, pending or overt ly threatened in writ ing, 
before any court , governm ental agency or arbit rat ion which seek to affect  the 
enforceabilit y of the Transact ion Docum ents. (20)    

9. Usury Opinion. Assum ing that  collect ion of the interest  and other 
charges provided for in the Transact ion Docum ents is undertaken st r ict ly in 
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accordance with the term s thereof, the Transact ion Docum ents will not  violate the 
usury laws of the State of New Mexico.  (21)   

Assumptions.   I n rendering the opinions set  forth above, we have relied, without  
invest igat ion, upon the assum pt ions set  forth below:   (22)     

1. A Borrower [ or Guarantor]  who is a natural person and natural 
persons who are involved on behalf of Borrower [ or Guarantor]  have sufficient  legal 
capacity to enter into and perform  the Transact ion or to carry out  their  role in it .     

2. Borrower holds the requisite t it le and r ights to any property 
involved in the Transact ion.    

3. Each party to the Transact ion (other than Borrower [ and 
Guarantor] )  has sat isfied those legal requirem ents that  are applicable to it  to the 
extent  necessary to m ake the Transact ion Docum ents enforceable against  it .  (23)     

4. All part ies to the Transact ion (other than Borrower [ and 
Guarantor] )  have legal existence.    

5. The Transact ion Docum ents have been duly authorized by all 
necessary [ specify ent ity]  or other act ion on the part  of all part ies (other than 
Borrower [ and Guarantor] )  and the Transact ion Docum ents have been duly 
executed and delivered by, and are valid as to, binding upon and enforceable 
against  all such other part ies.    

6. Persons act ing on behalf of the part ies to the Transact ion (other 
than Borrower [ and Guarantor] ) , including agents and fiduciar ies, are duly 
authorized to act  in that  capacity.     

7. Adequate considerat ion exists for the Transact ion. (24)     

8. Each party to the Transact ion (other than Borrower [ and 
Guarantor] )  has com plied with all legal requirem ents pertaining to its status as such 
status relates to its r ights to enforce the Transact ion Docum ents against  the 
Borrower [ and Guarantor] .     

9. Each docum ent  subm it ted to us for review is accurate and 
com plete, each such docum ent  that  is a copy conform s to an authent ic or iginal, and 
all signatures on each such docum ent  are genuine.  
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10. Each Public Authority Docum ent  is accurate, com plete and 
authent ic and all official public records ( including their  proper indexing and filing)  
are accurate and com plete.    

11. There has been no m utual m istake of fact  or m isunderstanding, 
fraud, duress or undue influence.  (25)     

12. The conduct  of the part ies to the Transact ion has com plied with 
any requirem ent  of good faith, fair  dealing and conscionabilit y.     

13. Lender and any agent  act ing for Lender in connect ion with the 
Transact ion have acted in good faith and without  not ice of any defense against  the 
enforcem ent  of any r ights created by, or adverse claim  to any property or security 
interest  t ransferred or created as part  of, the Transact ion.     

14. There are no agreem ents or understandings am ong the part ies, 
writ ten or oral, and there is no usage of t rade or course of pr ior dealing am ong the 
part ies that  would, in either case, define, supplem ent  or qualify the term s of the 
Transact ion Docum ents. The Transact ion Docum ents accurately reflect  all of the 
intended agreem ents between the part ies.      

15. All statutes, judicial and adm inist rat ive decisions, and rules and 
regulat ions of governm ental agencies, const itut ing the law of New Mexico are 
generally available ( i.e., in term s of access and dist r ibut ion following publicat ion or 
other release)  to lawyers pract icing in New Mexico, and are in a form at  that  m akes 
legal research reasonably feasible.     

16. The const itut ionality or validity of a relevant  statute, rule, 
regulat ion or agency act ion is not  in issue unless a reported decision binding upon 
New Mexico courts has specifically addressed but  not  resolved, or has established, 
its unconst itut ionality or invalidity.    

17. Cont racts, other than the Transact ion Docum ents, to which 
Borrower is a party or by which it  is bound ( Other Agreem ents )  and any court  
or adm inist rat ive orders, writs, judgm ents and decrees that  nam e Borrower and are 
specifically directed to it  or its property ( Court Orders )  will be enforced as 
writ ten.    

18. Borrower will not  in the future take any discret ionary act ion 
( including a decision not  to act )  perm it ted under the Transact ion Docum ents that  
would result  in a violat ion of law or const itute a breach or default  under any Other 
Agreem ents or Court  Orders. (26)  
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19. Borrower will obtain all perm its and governm ental approvals 
required in the future, and take all act ions sim ilar ly required, relevant  to 
subsequent  consum m at ion of the Transact ion or perform ance of the Transact ion 
Docum ents.    

20. All part ies to the Transact ion will act  in accordance with, and will 
refrain from  taking any act ion that  is forbidden by, the term s and condit ions of the 
Transact ion Docum ents.     

21. The descript ion of the Collateral is accurate and is sufficient  
under Law:  (a)  to provide not ice to third part ies of the liens and security interests 
provided in the Security Docum ents;  and (b)  to create an effect ive cont ractual 
obligat ion under Law.     

22. To the extent  that  any license, franchise, lease or other cont ract  
const itut ing Collateral requires by its term s the consent  of another party for its 
assignm ent  or the creat ion of an encum brance, such consent  has been obtained.  

[ Addit ional Deed of Trust  Assum pt ions]     

23. The real property ( the Real Property )  described in the Deed 
of Trust  const itutes and qualifies as t rust  real estate within the m eaning of §48-

10-3(L)  of the New Mexico Deed of Trust  Act , §§48-10-1 et seq. ( "Deed of Trust 

Act") .  Any of the t rust  real estate which is the subject  of a recorded subdivision 
plat  is described for purposes of a legal descript ion in the Deed of Trust , by the use 
of lot , block, t ract  or parcel as shown on such recorded subdivision plat . §48-10-
5(B) .  The nam ed t rustee is qualified under §48-10-6.  The Transact ion is a 
business or com m ercial loan in the am ount  of Five Hundred Thousand Dollars 
($500,000.00)  or m ore or a loan to benefit  a low incom e household.  The 
Transact ion Docum ents correct ly state the nam es and m ailing addresses of Lender, 
Borrower and, in the case of the Deed of Trust , the t rustee under the Deed of Trust .  

[ FACTUAL ASSUMPTI ONS SPECI FI C TO TRANSACTI ON, I F ANY]    

We have no actual knowledge that  the foregoing assum pt ions are false.  We have 
no actual knowledge that , under the circum stances, would m ake our reliance on the 
foregoing assum pt ions unreasonable.  (27)   

Qualifications.   Notwithstanding any provision in this Opinion Let ter to the 
cont rary, the foregoing opinions are subject  to the following qualificat ions:  
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1. Exclusions.   None of the foregoing opinions include any im plied opinion.  
(28)  Moreover, unless explicit ly addressed in this Opinion Let ter, the foregoing 

opinions do not  address any of the following legal issues, and we specifically express 
no opinion with respect  thereto:   (29)     

(a)  Federal securit ies laws and regulat ions administered by the 
Securit ies and Exchange Commission, state "Blue Sky" laws and regulat ions, 
and laws and regulat ions relat ing to commodity (and other)  futures and indices 
and other sim ilar inst rum ents.    

(b)  Federal Reserve Board margin regulat ions.    

(c)  Pension and em ployee benefit  laws and regulat ions.    

(d)  Federal and state ant it rust  and unfair  compet it ion laws and 
regulat ions.    

(e)  Federal and state laws and regulat ions concerning filing and not ice 
requirem ents, other than requirem ents applicable to charter related docum ents.     

( f)  Com pliance with fiduciary duty requirem ents.    

(g)  Local Law.    

(h)  The following aspects of the real estate m ortgage lien:       

( i)  The characterizat ion of the Transact ion as one involving 
the creat ion of a lien on Real Property or a security interest  
in Personal Property, except  to the extent  that  the 
enforceability of remedies against  the Borrower set  forth in 
the Transact ion Documents is dependent  on the 
character izat ion of the Transact ion expressed by the part ies 
to it ;        

( ii)  Tit le to Collateral or the accuracy of its descript ion;        

( iii)  The sufficiency of the descript ion of the Collateral to 
provide not ice to third part ies of the lien or security interest  
provided for in the Transact ion Docum ents;   
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( iv)  The creat ion, at tachment, perfect ion, or priority of a 
lien on the Real Property port ion of Collateral or a security 
interest  in the personal property port ion of the Collateral, or 
enforcement  of a security interest  in Personal Property 
Collateral separately from  enforcement  of the lien on Real 
Property Collateral as contemplated by §55-9-501(4) ;  (30)  
and       

(v)  The creat ion, at tachm ent , perfect ion, or pr ior ity of a lien 
on water, water rights, air  rights, solar rights, m inerals 
( including sand and gravel)  and/ or m ineral r ights.  (31)     

( i)  Fraudulent  t ransfer and fraudulent  conveyance laws.     

( j )  Federal and state environm ental laws and regulat ions.     

(k)  Federal and state land use and subdivision laws and regulat ions.     

( l)  Federal and state tax laws and regulat ions.     

(m )  Federal patent, copyright  and trademark, state t rademark, and 
other Federal and state intellectual property laws and regulat ions.     

(n)  Federal and state racketeering laws and regulat ions.     

(o)  Federal and state health and safety laws and regulat ions.     

(p)  Federal and state labor laws and regulat ions.     

(q)  Federal and state laws, regulat ions and policies concerning:  ( i)  
nat ional and local emergency;  ( ii)  possible judicial deference to acts of 
sovereign states;  and ( iii)  cr im inal and civil forfeiture laws.     

( r)  Other Federal and state statutes of general applicat ion to the 
extent  they provide for cr im inal prosecut ion.   

2.  Bankruptcy and I nsolvency Exception.   The Remedies Opinion (32)  
is subject  to the effect  of bankruptcy, insolvency, reorganizat ion, receivership, 
moratorium  and other sim ilar laws affect ing the rights of creditors generally.  This 
except ion includes:  (33)   
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(a)  The Federal Bankruptcy Code and thus comprehends, among 
others, matters of turn-over, automatic stay, avoiding powers, fraudulent  
t ransfer, preference, discharge, conversion of a non-recourse obligat ion into a 
recourse claim, lim itat ions on ipso facto and ant i-assignment  clauses, and the 
coverage of pre-pet it ion security agreements applicable to property acquired 
after a pet it ion is filed.    

(b)  All other Federal and state bankruptcy, insolvency, reorganizat ion, 
receivership, moratorium, arrangement, and assignment  for the benefit  of 
creditors laws that  affect  the r ights and rem edies of creditors generally (not  just  
creditors of specific types of debtors) .    

(c)  All other Federal bankruptcy, insolvency, reorganizat ion, 
receivership, moratorium, arrangement  and assignment  for the benefit  of 
creditors laws that  have reference to or affect  generally only creditors of specific 
types of debtors and state laws of like character affect ing generally only 
creditors of financial inst itut ions and insurance com panies.    

(d)  State fraudulent  t ransfer and conveyance laws.    

(e)  Judicially developed doctrines relevant  to any of the foregoing 
laws, such as substant ive consolidat ion of ent it ies.    

3.  Equitable Principles Lim itat ion.   The Remedies Opinion is subject  to 
general pr inciples of equity.  This lim itat ion includes pr inciples:  (34)     

(a)  Governing the availabilit y of specific perform ance, injunct ive 
relief, or other equitable rem edies which generally place the award of such 
rem edies, subject  to certain guidelines, in the discret ion of the court  to which 
applicat ion for such relief is m ade.    

(b)  Affording equitable defenses (e.g., waiver, laches and estoppel)  
against  a party seeking enforcem ent .    

(c)  Requir ing good faith and fair  dealing in the perform ance and 
enforcem ent  of a cont ract  by the party seeking its enforcem ent .     

(d)  Requir ing reasonableness in the perform ance and enforcem ent  
of an agreem ent  by the party seeking enforcem ent  of the cont ract .  
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(e)  Requir ing considerat ion of the m ateriality of:  ( i)  the Borrower s 
breach;  and ( ii)  the consequences of the breach to the party seeking 
enforcem ent .     

( f)  Requiring considerat ion of the impract icability or impossibility of 
perform ance at  the t im e of at tem pted enforcem ent .    

(g)  Affording defenses based on the unconscionability of the enforcing 
party s conduct  after the part ies have entered into the cont ract .   

4.  Other Com m on Qualificat ions.   The Remedies Opinion is subject  to 
the effect  of generally applicable rules of Law that :   (35)     

(a)  Lim it  or affect  the enforcement  of provisions of a contract  that  
purport  to require waiver of the obligat ions of good faith, fair  dealing, diligence 
and reasonableness.     

(b)  Provide that  forum  select ion clauses in contracts are not  
necessarily binding on the court (s)  in the forum  selected.     

(c)  Lim it  the availability of a remedy under certain circumstances 
where another rem edy has been elected.     

(d)  Lim it  the right  of a creditor to use force or cause a breach of the 
peace in enforcing r ights.    

(e)  Relate to the sale or disposit ion of Collateral or the requirements 
of a com m ercially reasonable sale. (36)     

( f)  Lim it  the enforceability of provisions releasing, exculpat ing or 
exempting a party from, or requiring indemnificat ion of a party for, liability for 
its own act ion or inact ion, to the extent  the act ion or inact ion involves 
negligence, recklessness, willful m isconduct  or unlawful conduct . (37)     

(g)  May, where less than all of a contract  may be unenforceable, lim it  
the enforceability of the balance of the contract  to circumstances in which the 
unenforceable port ion is not  an essent ial part  of the agreed exchange.     

(h)  Govern and afford judicial discret ion regarding the determinat ion 
of dam ages and ent it lem ent  to at torneys' fees and other costs.   
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( i)  May, in the absence of a waiver or consent, discharge a guarantor 
to the extent  that:  ( i)  act ion by a creditor impairs the value of collateral 
securing guaranteed debt  to the detriment  of the guarantor;  or ( ii)  guaranteed 
debt  is m aterially m odified.     

( j )  May permit  a party who has materially failed to render or offer 
perform ance required by the cont ract  to cure that  failure unless:  ( i)  perm it t ing a 
cure would unreasonably hinder the aggrieved party from  making subst itute 
arrangements for performance;  or ( ii)  it  was important  in the circumstances to 
the aggrieved party that  perform ance occur by the date stated in the cont ract .     

(k)  I m pose lim itat ions on at torneys' or t rustees' fees.     

( l)  Lim it  or affect  the enforceability of any provision that  purports to 
prevent  any party from  becoming a mortgagee in possession notwithstanding 
any enforcem ent  act ions taken under the Transact ion Docum ents.    

(m )  Lim it  or affect  the enforceability of provisions for late charges, 
prepayment  charges, or yield maintenance charges, and accelerat ion of future 
amounts due (other than principal)  without  appropriate discount  to present  
value, liquidated dam ages and penalt ies. (38)     

(n)  Govern the act ions of lenders, including the New Mexico Unfair  
Trade Pract ices Act , §§57-12-1 to 57-12-22.    

(o)  Lim it  the enforceability of certain provisions of the Security 
Docum ents, as provided in §55-9-602. (39)    

5.  Generic Qualificat ion.   Certain remedies, waivers and other provisions 
of the Transact ion Documents may not  be enforceable;  nevertheless, subject  to the 
assumptions and qualificat ions expressed elsewhere in this Opinion Letter, such 
unenforceability will not  render the Transact ion Documents invalid as a whole or 
preclude:   (a)  the judicial enforcement  of the obligat ion of Borrower [ and Guarantor]  
to repay the principal, together with interest  thereon ( to the extent  not  deemed a 
penalty)  as provided in the Note (subject  to §48-10-17 in the event  of non- judicial 
foreclosure, if applicable)  and further subject  to non-recourse provisions in the 
Transact ion Docum ents, if applicable;  (b)  the accelerat ion of the obligat ion of Borrower 
[ and Guarantor]  to repay such principal, together with such interest, upon a material 
default  by Borrower in the payment  of such principal or interest  or upon a material 
(40)  default  in any other material provision of the Transact ion Documents;  (c)  the 
foreclosure, in accordance with applicable Law, of the lien on and security interest  in 
the Collateral created by the Transact ion Documents upon maturity or upon the 
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accelerat ion pursuant  to (b)  above;  (41)  [ and (d)  the non- judicial foreclosure ( i.e.,  
pursuant  to the power of sale as specified in the Deed of Trust) , in accordance with 
applicable Law and the Transact ion Documents, of the lien on and security interest  in 
the Collateral created by the Security Documents upon maturity or upon an 
accelerat ion described in subparagraph (b)  above] . (42)    

6.  Choice of Law .   The Remedies Opinion is given as if the Law of New 
Mexico governs each Transact ion Document, without  regard to whether each of the 
Transact ion Documents so provides, and without  regard to any choice of law rules 
except  as provided below in this Paragraph. (43)   While the preceding sentence 
excludes any opinion on the effect iveness of any governing law provision in the 
Transact ion Documents, if a Transact ion Document  contains a governing law provision 
choosing the law of New Mexico to govern the cont ract , the Rem edies Opinion includes 
an opinion (subject  to the other qualificat ions in this Opinion Let ter)  that  such 
governing law provision choosing the law of New Mexico will be given effect  under the 
choice of law rules of New Mexico;  however, the Rem edies Opinion does not  include an 
opinion as to what  law governs:  (a)  if the Transact ion Document  contains a governing 
law provision choosing the law of an other jur isdict ion or does not  contain a governing 
law provision;  or (b)  to the extent  the opinion as to what  law governs requires a 
determinat ion that  the law of New Mexico is not  contrary to a fundamental policy of 
the law of an other jur isdict ion.  (44)    

7.  Descript ion of Personal Property.

  

We express no opinion as to the 
adequacy of any port ion of the descript ion of the personal property component  of the 
Collateral in the Transact ion Documents which refer to all personal property or all 
assets as such language does not  give subsequent  secured part ies adequate not ice of 
a security interest .  §55-9-108.  (45)    

8.  Release of Mortgage [ Deed of Trust] . Upon payment  in full of the 
indebtedness, a mortgagee is required to record in the real property records of the 
county clerk of the county where the mortgage is recorded a document  indicat ing that  
the mortgage has been fully sat isfied. § 48-7-4(A). However, even if all sums due 
have been paid in full,  if the Mortgage provides that  it  secures a series of loans or a 
line of credit  by a mortgage and the notat ion "Line of Credit  Mortgage" is prominent ly 
placed on the Mortgage, at  any t ime the obligat ion secured by such mortgage is fully 
sat isfied, the Mortgage m ay rem ain of record unless the  m ortgagor requests in writ ing 
that  it  be released. § 48-7-4(B)  & (C) .     

9.  Future Advances:  Maximum Amount Secured.   The r ights of Lender 
under the Mortgage will be and the Assignment  of Leases may be lim ited by §48-7-9, 
providing that  the lien of any instrument  const itut ing a lien on real estate shall not  
exceed at  any one t im e the m axim um  am ount  stated therein.  (46)  
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10.  Notice of I ntent to Accelerate .   Exercise of any rights under the 
Transact ion Documents to accelerate all sums due pursuant  to the Transact ion 
Documents upon a default  may be ineffect ive, absent  not ice by Lender of Lender s 
intent  to accelerate, even where Borrower has waived not ice of accelerat ion. Com er v. 
Hargrave, 93 N.M. 170, 598 P.2d 213 (1979) .   

11.  Due on Sale .   I n a cont ract  involving a real property loan, enforceabilit y 
of any due-on-sale clause authorizing a lender, at  its opt ion, to accelerate an 
indebtedness secured by the lender's security instrument  if all or any part  of the 
property, or an interest  therein, is sold or t ransferred, or to dem and an increase in the 
interest  rate as a condit ion of approving an assum pt ion of the loan, m ay be lim ited by:  
(a)  §48-7-21, requiring a lender to prove that  its security interest  in the property 
would be substant ially impaired by such transfer, as a condit ion of its foreclosing;  and 
(b)  §48-7-20, prohibit ing a lender from  exercising any opt ion in a "due-on-sale"  
clause, upon occurrence of any of the events there set  forth. A New Mexico court  
would likely find that  Sect ion 341 of the Garn -  St . Germ ain Depository I nst itut ions Act  
of 1982, as amended ( the "Act") , 12 U.S.C. §1701j-3, preempts applicat ion of 
§§48-7-20 and 48-7-21 to those due-on-sale clauses, or port ions thereof, in the 
Transact ion Documents authorizing accelerat ion, at  the opt ion of Lender, if all or any 
part  of the Collateral, or an interest  therein, is sold or t ransferred.  Because the New 
Mexico due-on-sale statute applies to increased interest  on assumption or t ransfer 
clauses, as well as to accelerat ion on t ransfer clauses, §48-7-16, and the Act  preem pts 
state law only with respect  to due-on-sale clauses conferr ing an accelerat ion opt ion on 
transfer, 12 U.S.C. §1701j-3(a)(1) , we express no opinion about  the enforceability of 
provisions in the Transact ion Documents authorizing Lender to demand an increase in 
the interest  rate as a condit ion of approving an assum pt ion of the Loan or a t ransfer of 
all or any part  of the Collateral, or any interest  therein.    

12.  Tax and I nsurance Escrow .   Enforceability of certain provisions of the 
Transact ion Documents may be lim ited by §48-7-8, under which any balance in an 
escrow fund held by a mortgagee or beneficiary for payment  of taxes, insurance 
premiums and other charges, which exceeds two months' total escrow charges for 
such items plus the pro rata accrual for the taxes, insurance premiums and other 
charges, must, upon demand of the mortgagor but  not  more than once each year, be 
credited to the principal amount  of the mortgage, or as provided by contractual 
agreement, within sixty (60)  days of the demand.  Failure of a mortgagee to credit  
upon demand any excess accumulat ion of escrow funds causes a penalty payable to 
the mortgagor to run on the amount  of such excess accumulat ion of escrow funds, at  
the rate of six percent  per year.  
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13.  Redem ption Period.   Although the Mortgage shortens the redemption 
period after a judicial foreclosure sale from  the nine-month period provided for in 
§39-5-18 to one month, as permit ted in §39-5-19, a court  may, upon a sufficient  
showing before judgment  that  redemption will be effected, increase the period of 
redem pt ion to not  to exceed nine m onths, notwithstanding the term s of the Mortgage. 
[ No real estate may be redeemed from  a trustee's sale except  by an omit ted junior 
encumbrancer who did not  have actual not ice or knowledge of the trustee's sale, who 
was otherwise omit ted from  the trustee's sale proceeding and who pet it ions the court  
in the county where the trustee's sale was held, for redemption.   §39-5-18(E).  The 
purchaser of t rust  real estate at  a t rustee's sale or the successors and assigns of such 
purchaser may likewise pet it ion the court  to terminate the right  of redemption of an 
omit ted junior encumbrancer.  Id.  I n any such act ion, the redemption period shall be 
nine months, or the period provided in the Deed of Trust, whichever is the lesser, and 
shall begin to run from  the date judgm ent  is entered in the act ion.  Id.]   Any purported 
waiver by Borrower in the Loan Documents, prior to default , of a right  to redeem  any 
of the Collateral that  is subject  to the terms of Art icle 9 of the U.C.C. is not  effect ive.  
§§55-9-602, 55-9-623 and 55-9-624.   

14.  Powers of Attorney and Cognovit Notes.       

(a)  We render no opinion as to the enforceability of provisions in the 
Transact ion Documents purport ing to authorize Lender, as at torney- in- fact , to 
take act ions Borrower otherwise would be required to take or to dispose of an 
interest  in the Mortgaged Property. Insofar as any power of at torney would 
purport  to perm it  a disposit ion of an interest  in property, the law of New Mexico 
does not  recognize the grant  of a power of sale outside the scope of the Deed of 
Trust  Act .  §§48-7-7 and 48-10-10.      

(b)  We render no opinion as to the enforceability of provisions in the 
Transact ion Documents purport ing to authorize an at torney- in- fact  on behalf of 
the Borrower [ or Guarantor]  to waive issuance of personal service of process, 
confess judgment, release errors or the right  of appeal from  a judgment, or 
consent  to the issuance of execut ion on a judgment.  Sect ion 39-1-18 makes it  
a m isdemeanor to accept  or enforce any note or agreement  containing such a 
provision. Sect ion 39-1-17 voids enforcement  of any foreign judgment  obtained 
by vir tue of any such provision.     

15.  Owner-Resident Relat ions Act .   Upon any terminat ion of the interest  
of Borrower, as owner, in any of the Collateral that  is subject  to the provisions of the 
State's Uniform  Owner-Resident  Relat ions Act, §47-8-1 et seq.,  Lender, as the 
successor in interest  to the owner, could be liable for all Borrower's obligat ions under 
the Owner-Resident  Relat ions Act  and any rental agreem ent  covering all or part  of the 
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Collateral, notwithstanding any provisions to the contrary in the Transact ion 
Docum ents.  See e.g., §47-8-21(A) . (47)    

16.  Guarantor Jurisdict ion.   We express no opinion as to whether 
Guarantor is subject  to the jur isdict ion of New Mexico courts.  (48)    

17.  Lim itat ion of I ndem nification.   The enforceability of each Transact ion 
Document  containing an indemnificat ion provision to which § 56-7-1 applies may be 
subject  to, and dependent  upon, the com pliance of each such indem nificat ion provision 
with §56-7-1.   

18.  Lim itat ion on Com m unity Property I ndem nit ies.   No com m unity 
property shall be liable for any indebtedness incurred as a result  of any cont ract  of 
indem nity, unless both husband and wife sign the cont ract  of indem nity. §40-3-4.   

19.  Condemnation.   A New Mexico court  in a condemnat ion proceeding has 
the power over a condemnee s compensat ion to make orders as the court  deems 
necessary with respect  to encumbrances, liens, rents, insurance, and other just  and 
equitable charges.  §42A-1-24(C) .   

[ I n instances where a Deed of Trust  pursuant  to the New Mexico Deed of Trust  Act  is 
involved, the following paragraphs should be included.]    

20.  Deficiency Actions.   I n the case of a t rustee's sale, the determinat ion 
of any deficiency and Lender s remedies may be delayed or lim ited by the fact  of 
pendency of other act ions or proceedings to liquidate other collateral securing the 
obligat ions secured by the Transact ion Docum ents.  Sect ion 48-10-17(B)  provides that  
if no act ion is com m enced for deficiency judgm ent  within 12 m onths after the t rustee's 
sale, the proceeds of the sale, regardless of amount, shall be deemed to be in full 
sat isfact ion of the debt  and no r ight  to recover a deficiency in any separate civil act ion 
m ay exist .     

21.  Subst itute Trustee .   The enforceability of the provisions of a deed of 
t rust  relat ing to resignat ion and subst itut ion of a t rustee, is subject  to §48-10-7, 
requir ing that  a writ ten not ice of subst itut ion or resignat ion, as the case m ay be, in 
the form  provided in the statute, signed and acknowledged by all part ies specified in 
the statute, be recorded in the office of the county clerk of each county in which 
any t rust  real estate is situated at  the t im e of the subst itut ion or resignat ion, and 
that  writ ten not ice of such subst itut ion or resignat ion be given in accordance with 
the statute.   
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22.  Trustee s Sale .   The enforceability of provisions in a deed of t rust  may 
be lim ited by §48-10-13, requir ing the t rustee at  the t rustee's sale to sell the t rust  real 
estate at  public auct ion for cash to the highest  bidder and to take, and to have taken, 
a num ber of prescribed steps to determ ine the highest  bidder.   

23.  Rights to Reinstate .   Lender's rights of accelerat ion under a deed of 
t rust  m ay be lim ited by §48-10-16, ent it ling a debtor, up to the day before a t rustee's 
sale or the filing of an act ion to foreclose a deed of t rust , to reinstate a deed of t rust  
by paying the ent ire amount  then due, other than such port ion of the principal as 
would not  then be due had no default  occurred, together with certain other amounts 
specified in the statute.  

Closing.    

The opinions expressed in this Opinion Let ter are solely for your use in 
connect ion with the Transact ion for the purposes contem plated by the Transact ion 
Docum ents. Without  our pr ior writ ten consent , this Opinion Let ter m ay not  be used 
or relied upon by you or any other person for any other purpose whatsoever, except  
this Opinion Let ter m ay be used:  (1)  in connect ion with review of the Transact ion by 
a regulatory agency having supervisory authority over Lender for the purpose of 
confirm ing the existence of this Opinion Let ter, (2)  in connect ion with the assert ion 
of a defense as to which this Opinion Let ter is relevant  and necessary, or (3)  in 
response to a court  order.        

Very t ruly yours,          

______________________         

By       

              



 
Footnotes    

1. Reference to a Sect ion (§)  or a Paragraph (¶)  in the footnotes to this 
Opinion Let ter is a reference to a Sect ion of the Accord or a Paragraph of the  
ABA/ ACREL Report .  See the New Mexico Statem ent  of Policy Regarding Lawyers' 
Opinion Let ters in Mortgage Loan Transact ions ( "Statem ent") .   

2. Describe lim ited or special role, as appropriate.   

3. The Client  m ust  consent  to the rendering of this Opinion Let ter.  Such 
consent  m ay be im plied by the Client s execut ion of a Transact ion Docum ent  that  
requires an opinion let ter.  See Certain Guidelines for the Negot iat ion and 
Preparat ion of Third-Party Legal Opinions following the Accord, Part  I I ,  F.   

4. See Accord, §§1, 10, and 22.  The laws of other jur isdict ions m ay be 
included as well.   For exam ple, " federal law" m ay be added.  The inclusion of the 
law of the state of Borrower's Organizat ion is norm ally addressed by either an 
assum pt ion of com pliance with such laws or reliance upon an opinion from  counsel 
adm it ted to pract ice in the appropriate jur isdict ion.  See footnote 11.    

5. See Paragraph 1(g)  of the Qualificat ions of this Opinion Let ter.     

6. Set  forth below in the text  of this Opinion Let ter are exam ples of 
com m on real estate loan t ransact ion docum ents.  This form  of Opinion Let ter opines 
only as to the specifically ident ified Transact ion Docum ents.  Add to the list  any 
other operat ive docum ents for the Transact ion;  conform  nam es in the list  to actual 
nam es of the docum ents;  create other defined term s as needed.    

7. See §59A-16-14 and 13 New Mexico Adm inist rat ive Code 7.2.    

8. The Security Docum ents should include all docum ents that  provide 
for the creat ion of a lien or security interest  to secure obligat ions of Borrower under 
the Transact ion Docum ents.    

9. Accord §2 and the accom panying com m entary perm it  the Opinion 
Giver to lim it  the scope of inquiry to specific docum ents, but  only if the lim itat ion is 
explicit ;  e.g. "we have reviewed only the following docum ents and m ade no other 
invest igat ion or inquiry."   Som e opinion givers prefer to ident ify each of the 
docum ents reviewed, and to disclaim  any factual inquiry beyond the ident ified 
docum ents.  I n the event  the Opinion Giver has a broader relat ionship with 
Borrower, such as instances where the Opinion Giver is Borrower's general counsel, 
it  m ay be appropriate for the lawyer to expand the scope of review.  The following 
language is illust rat ive:   

I n addit ion, in connect ion with the opinions hereinafter set  forth, we 
have reviewed such other docum ents and cert ificates of public officials 



 
and cert ificates of representat ives of the Borrower, and have given 
considerat ion to such m at ters of law and fact , as we have deem ed 
appropriate, in our professional judgm ent , to render such opinions.   

10. See Accord §3 with the accom panying Com m entary as to perm issible 
reliance on inform at ion provided by others.  The Opinion Giver m ay rely on 
inform at ion provided by others if the Opinion Giver reasonably believes the provider 
is an appropriate source for the inform at ion.  Consider specifying the Public 
Authority Docum ents, Borrower cert ificate and other docum ents so relied upon.    

11. Compare Accord §8, describing the relat ionship of the Opinion Giver 
with Other Counsel giving opinions in the sam e t ransact ion.  Consider carefully the 
appropriate level of assurance to be given by an Opinion Giver receiving the legal 
opinions of Other Counsel.    

12. The concept  of "actual knowledge" is applied in §§15 through 17 of the 
Accord, as supplem ented by ¶¶14 and 15 of the Report .  The words "without  
independent  invest igat ion" are added to clar ify the Accord definit ion of "actual 
knowledge."     

13. The opinion in this paragraph is im plicit  under the Accord.  See Accord 
Com m entary ¶ 10.4( ii) (A) .     

14. The opinion in this paragraph is im plicit  under the Accord.  See Accord 
Com m entary¶ 10.4( ii) (B) .  Act ions by the "Borrower"  include act ions by its 
m anagem ent , such as the board of directors of a corporat ion.    

15. Accord Com m entary ¶ 10.4( i)  states that  the Opinion Giver m ust  have 
established that  all of the condit ions necessary under cont ract  law for form at ion of a 
cont ract  have occurred.    

16. Note that  this opinion covers only the form  of docum ents, and does not  
cover the financing statem ents or other issues such as creat ion, at tachm ent , 
perfect ion or pr ior ity of liens.     

17. See Accord §10, which interprets this opinion as follows:  ( i)  a cont ract  
has been form ed;  ( ii)  a rem edy will be available with respect  to each agreem ent  of 
the Client  in the cont ract  or such agreem ent  will otherwise be given effect ;  and ( iii)  
any rem edy expressly provided for in the cont ract  will be given effect  as stated.  
Cont rary to the Accord posit ion, however, this rem edies opinion is not  intended to 
give an im plied usury opinion.  I n instances where a usury opinion is appropriate, it  
should be explicit ly given.  See Opinion 9.   

18. See Accord §15.    

19. See Accord §16.  



  
20. This opinion is a deviat ion from  the Accord, but  is som et im es given in 

New Mexico.   

21. Under ¶¶10 and 16 of the Report  a usury opinion is im plied in the 
rem edies opinion.  I n New Mexico, a usury opinion is not  im plied by the rem edies 
opinion and, when appropriate, a usury opinion should be explicit ly given.  See §7 
of the Statem ent  which discusses usury in New Mexico.   

22. Most  of these assum pt ions are taken from  Accord §4.  Assum pt ion 21 
was added by ¶4 of the Report .  However, Report  ¶4 includes an assum pt ion that  
the Security Docum ents have been or will be duly recorded.  Since this Opinion 
Let ter does not  include any opinion as to perfect ion or pr ior ity of any lien or security 
interest , the requirem ents of filing or recording are not  assum ed in this opinion. 
Assum pt ions 7, 22 and 23 contained in this Opinion Let ter are not  taken from  the 
Accord.  See §11 of the Statem ent .    

23. See §4.3 of the Accord, which discusses assum pt ions 3, 4 and 5.     

24. See Footnote 15 above.  While the enforceabilit y opinion is subject  to a 
Bankruptcy and Fraudulent  Conveyance Except ion, these areas of law shed light  on 
the issue of considerat ion.  See [ get  cite §548]  §548 of the Bankruptcy Code and 
§56-10-18 of the New Mexico Fraudulent  Conveyance Act .    

25. As to Assum pt ions 11, 12 and 13, See §4.5 of the Accord.    

26. As to Assum pt ions 18, 19 and 20, See §9.2 of the Accord.    

27. Accord §5 describes circum stances when assum pt ions m ay not  be 
relied upon.    

28. This sentence represents a deviat ion from  the Accord.  The Task Force 
does not  consider it  appropriate for the Opinion Giver to intent ionally or 
unintent ionally provide any im plied opinion.  Opinions should be expressly stated.    

29. This list  of excluded legal issues generally is taken from  Accord §19.   

30. This paragraph ( iv)  is taken from   ¶17 of the Report .  The Report  ¶18 
notes that  this qualificat ion is not  inconsistent  with the opinion in paragraph 4.  
Opinion paragraph 4 speaks to the form  of docum ents, while paragraph ( iv)  covers 
the actual status of the lien or security interest .  The Report  notes that  the status of 
the lien on Real Property Collateral is custom arily dealt  with solely by t it le 
insurance, and an opinion, if any, as to the status of a security interest  on Personal 
Property Collateral should be given separately ( if at  all) .    

31. This is an addit ional provision which relates to issues encountered in 
New Mexico.  



  
32. Qualificat ions 2, 3 and 4 of this Opinion Let ter correspond to the 

General Qualificat ions described in §§11-14 of the Accord.  Consistent  with the 
presum pt ion established by the Accord, this Opinion Let ter is writ ten as if the 
General Qualificat ions are to apply only to the Rem edies Opinion (Paragraph 4 of 
this Opinion Let ter) .  The Accord would perm it  any or all of the General 
Qualificat ions to be m ade applicable, by pr ivate ordering, to any opinion in addit ion 
to the Rem edies Opinion.  Sim ilar ly, the Report  would perm it  the Generic 
Qualificat ion in Paragraph 5 of this Opinion Let ter to be m ade applicable to opinions 
in addit ion to the Rem edies Opinion.    

33. This is the "Bankruptcy and I nsolvency Except ion" in Accord §12.   

34. This is the "Equitable Principles Lim itat ion" in Accord §13.   

35. These are the "Other Com m on Qualificat ions" in Accord §14, as 
m odified by Report  ¶¶12 and 13.    

36. See Report  ¶13, adding ¶14.1 to the Accord Com m entary.   

37. While the Accord language is " to the extent  the act ion or inact ion 
involves gross negligence ,"  this Opinion Let ter broadens the concept  to include 
any negligence.  New Mexico has both statutory law and case law lim it ing the 
enforceability of agreem ents to indem nify a party against  its own negligence 
including §56-7-1, §56-7-2 and Herrera v. Am oco Prod, Co., 629 F.Supp. 474 
(D.N.M. 1986)  and Met ropolitan Paving Co. v. Gordon Herkenhoff & Assoc., 66 N.M. 
41, 341 P.2d 460 (S.Ct . 1959) .     

38. The following addit ional subparagraphs m ight  be added in the 
appropriate instance.  These subparagraphs were part  of the Accord §14 as set  
forth in the "Exposure Draft "  of the Report , but  were deleted from  the Report  in the 
"prepublicat ion" and "publicat ion" drafts:     

(o)  lim it  or affect  the enforceability of provisions that  provide 
for the applicat ion of insurance or condem nat ion proceeds to reduce 
indebtedness;     

(p)  lim it  or affect  the enforceability of provisions that  provide 
for the accelerat ion of indebtedness upon any t ransfer or change in the 
cont rol, ownership, or m anagem ent  of any party;     

(q)  lim it  or affect  the enforceabilit y of provisions purport ing to 
assign the rents, issues, and profits of the Real Property port ion of the 
Collateral.   

Som e or all of these addit ional qualificat ions m ay be appropriate in certain 
circum stances.  Qualificat ion (q)  above m ight  be expanded, in appropriate 
circum stances, to disclaim  any " t rue sale"  or " t rue lease" opinion, as well as 



 
disclaim ing any opinion that  a purported absolute assignm ent  of rents would be 
enforced as such.    

39. See P. Ebling & S. Weise, What a Dirt Lawyer Needs to Know about 

New Article 9 of the UCC,  37 Real Prop. Prob. & Tr. J., No. 2, 191 (2002) .     

40. See Accord §13(e) .  Note that  a guarantor m ay waive various r ights 
under New Mexico law, including hom estead exem pt ion r ights.  See First  State Bank 
v. Muzio, 100 N.M. 98, 666 P.2d 777 (1983) .    

41. This is a "Generic Qualificat ion" as discussed in ¶11 of the Report .  
Paragraphs 11 and 11A of the Report  include an extensive discussion of the use of 
Generic Qualificat ions and a num ber of alternat ive form ulat ions of such provisions.  
The Report  did not  specifically endorse any part icular form  of Generic Qualificat ion.    

42. This subparagraph is added to address foreclosure by t rustee's sale 
under the Deed of Trust  Act .    

43. The first  sentence in this Paragraph follows Accord §10(b) , as m odified 
by the Report  ¶8.    

44. The second sentence in this Paragraph follows Accord §10(d) ( i)  as 
supplem ented by the Report  ¶9.  Despite the wording in this Paragraph of this 
Opinion Let ter, the Report  notes that  it  would "not  be uncom m on" for a real estate 
secured t ransact ion opinion to exclude any choice of law opinion, and that  choice of 
law opinions, when given, often are given as reasoned opinions,  and upon 
assum pt ions of factual m at ters having a bearing on the opinion conclusion.  
Nevertheless, the Report  would presum e ( in the absence of a cont rary indicat ion in 
the opinion let ter)  that  the Opinion Giver has addressed certain aspects of choice of 
law, such as whether: ( i)  the Opining Jurisdict ion has sufficient  nexus to the 
t ransact ion, ( ii)  an Other Jurisdict ion has a closer nexus, and ( iii)  the Other 
Jurisdict ion has a "m aterially greater interest  than the chosen state in the 
determ inat ion of the part icular issue,"  cit ing Restatem ent  (Second)  of Conflict  of 
Laws §187(2) (b) (1969) .  Note that  New Mexico courts have not  explicit ly adopted 
the Restatem ent  (Second)  approach to select ing the law governing a cont ract .  
Regan v. McGee Drilling Corp., 123 N.M. 68, 933 P.2d 867 (1997) .    

45. Compare with §55-9-504, which perm its such general descript ions in a 
financing statem ent .  Qualificat ions 17 through 23 are New Mexico state specific 
provisions which have been added by the Task Force.    

46. See §48-7-9 which, in pert inent  part , provides:   

Every m ortgage or other inst rum ent  securing a loan upon real estate 
and const itut ing a lien, or the full equivalent  thereof, upon the real 
estate securing such loan, m ay secure future advances and the lien of 
such m ortgage shall at tach upon its execut ion and have prior ity from  



 
the t im e of recording as to all advances, whether obligatory or 
discret ionary, m ade thereunder unt il such m ortgage is released of 
record;  provided, that  the lien of such m ortgage shall not  exceed at  
any one t im e the m axim um  am ount  stated in the m ortgage.     

47. This except ion is appropriate where the Collateral includes dwelling 
units subject  to the New Mexico Version of the Uniform  Owner-Resident  Relat ions 
Act .  §§47-8-1, et seq.    

48. This provision is applicable in the event  of an out -of-state guarantor.  
See F.D.I .C. v. Hiat t , 117 N.M. 461, 872 P.2d 879 (1994)  and Hunter-Hayes 
Elevator Co. v. Pet roleum  Club I nn Co., 77 N.M. 92, 419 P.2d 465 (1966) , which 
require certain m inim um  contacts between non- resident  guarantors and the State 
of New Mexico.      
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