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I. Background 

The state rules governing environmental review are established in M innesota Rules ch. 4410. 

These rules establish the condit ions for the development  and review of Environmental 

Assessment Worksheets (EAW) and Environmental Impact  Statements (EIS). In the 2011 

legislat ive session, and again in the 2012 legislat ive session, the M innesota Legislature passed 

bills related to the implementat ion of the process for environmental review.  

 

The legislat ive amendments can be grouped in three categories: 

 

1. Amendments for which the legislature authorized the use of the good cause exempt  

rulemaking process to make the necessary amendments to the applicable rules. 

2. Amendments that  the Environmental Quality Board (EQB) was not  specifically mandated 

to adopt  but  that  are appropriate to change to eliminate confusion between statute and 

rule. These amendments do not  require any interpretat ion of the statute to incorporate 

into the rules and fit  criteria (3) for the use of the good cause rulemaking process. 

M innesota Statute 14.388, subp. 1(3). 

3. Amendments that  the EQB is not  specifically mandated to adopt  and that  are not  

amenable to use of the good cause exempt rulemaking process. These amendments 

either address an aspect  of environmental review that  is not  current ly addressed in rule 

or require some degree of interpretat ion to fit  into the exist ing rule st ructure. These 

statutory provisions are ident if ied in this Statement  of Support ing Reasons (Statement ) 

only for purposes of clarifying the EQB’s intent ions regarding those amendments and no 

rule amendments for the statutory provisions are being proposed at  this t ime. 

 

II. Legislatively Authorized Rule Amendments  

 The first  category of statutory change includes those amendments for which the legislature 

specifically authorized the good cause exempt  rulemaking process.  

 

M inn. Laws 2011, Ch. 4, section 11. RULE AM ENDM ENT. 

The commissioner of the Pollut ion Cont rol Agency, the commissioner of natural  

resources, and the Environmental Quality Board, must  amend rules necessary to 



conform to this act . The commissioners and the board may use the good cause 

exempt ion under M innesota Statutes, sect ion 14.388, subdivision 1, clause (3), 

and M innesota Statutes, sect ion 14.386, does not  apply, except  as provided in 

M innesota Statutes, sect ion 14.388. 

 

The changes ident if ied in items a) to e) of this sect ion are authorized under M innesota Laws 

2011, Chapter 4, sect ion 11. 

 

a) M inn. Laws 2011, Chapter 4, Sect ion 5  (House File #1) 

Sec. 5. M innesota Statutes 2010, sect ion 116D.04, subdivision 1a, is amended to 

read: 

(e) "Governmental unit "  means any state agency and any general or special 

purpose unit  of government  in the state including, but  not  limited to, watershed 

dist ricts organized under chapter 103D, count ies, towns, cit ies, port  authorit ies, 

housing authorit ies, and economic development  authorit ies established under 

sect ions 469.090 to 469.108, but  not  including courts, school dist ricts, Iron Range 

resources and rehabilitat ion, and regional development  commissions other than 

the M et ropolitan Council. 

 

Proposed Amendment 

To conform to the legislat ive direct ive, the EQB is amending M innesota Rule 4410.0200 as 

follows: 

 

4410.0200 DEFINITIONS AND ABBREVIATIONS. 

Subp. 34.  Governmental unit . "Governmental unit "  means any state agency and 

any general or special purpose unit  of government  in the state, including 

watershed dist ricts organized under M innesota Statutes, chapter 103D, count ies, 

towns, cit ies, port  authorit ies, housing authorit ies, and the M et ropolitan Council, 

but  not  including courts, school dist ricts, the Iron Range Resources and 

Rehabilitat ion Board, and regional development  commissions. 

Discussion 

M inn. Laws 2011 ch. 4, sec. 11 specifically authorized the use of the exempt  rule making 

process to make this change to M innesota Rules. The Office of the Revisor of Statutes has 

slight ly modified the legislat ive language to add “ Board”  and to capitalize the name in order to 

clearly ident ify it  as a specific ent ity. This is not  an interpretat ion of law; it  is only to clarify the 

names to fit  the established rule draft ing convent ion.  

b) 2011, Chapter 4, Sect ion 6 (House File #1) 

 Sec. 6. M innesota Statutes 2010, sect ion 116D.04, subdivision 2a, is amended to 

read: 

(i) The proposer of a specif ic act ion may include in the informat ion submit ted to 

the responsible governmental unit  a preliminary draft  environmental impact  

statement under this sect ion on that  act ion for review, modificat ion, and 



determinat ion of completeness and adequacy by the responsible governmental 

unit . A preliminary draft  environmental impact  statement  prepared by the 

project  proposer and submit ted to the responsible governmental unit  shall 

ident ify or include as an appendix all studies and other sources of informat ion 

used to substant iate the analysis contained in the preliminary draft  

environmental impact  statement . The responsible governmental unit  shall 

require addit ional studies, if needed, and obtain from the project  proposer all 

addit ional studies and informat ion necessary for the responsible governmental 

unit  to perform its responsibilit y to review, modify, and determine the 

completeness and adequacy of the environmental impact  statement . 

 

Proposed Amendment 

To conform to the legislat ive direct ive, the EQB is adding a new rule part , M innesota Rule 

4410.2550, as follows: 

 

4410.2550 PRELIM INARY DRAFT EIS OPTION. 

The proposer of a specif ic act ion may include in the informat ion submit ted to the 

RGU a preliminary draft  EIS on that  act ion for review, modificat ion, and 

determinat ion of completeness and adequacy by the RGU. A preliminary draft  EIS 

prepared by the project  proposer and submit ted to the RGU shall ident ify or 

include as an appendix all studies and other sources of informat ion used to 

substant iate the analysis contained in the preliminary draft  EIS. The RGU shall 

require addit ional studies, if needed, and obtain from the project  proposer all 

addit ional studies and informat ion necessary for the RGU to perform its 

responsibilit y to review, modify, and determine the completeness and adequacy 

of the EIS.  

Discussion 

M inn. Laws 2011 ch. 4, sec. 11 specifically authorized the use of the exempt  rule making 

process to make this change to M innesota Rules. 

 

c) 2011, Chapter 4, Sect ion 7 (House File #1) 

 Sec. 7. M innesota Statutes 2010, sect ion 116D.04, subdivision 3a, is amended to 

read: 

Subd. 3a. Final decisions. Within 90 30 days after f inal approval of an 

environmental impact  statement , final decisions shall be made by the 

appropriate governmental units on those permits which were ident if ied as 

required and for which informat ion was developed concurrent ly with the 

preparat ion of the environmental impact  statement . Provided, however, that  

the 90-day 30-day period may be extended where a longer period is permit ted by 

sect ion 15.99 or required by federal law or state statute or is consented to by the 

permit  applicant . The permit  decision shall include the reasons for the decision, 



including any condit ions under which the permit  is issued, together with a  

f inal order grant ing or denying the permit . 

 

Proposed Amendment 

To conform to the legislat ive direct ive, the EQB is amending M innesota Rule 4410.2900 as 

follows: 

 

4410.2900 PERM IT DECISIONS IN CASES REQUIRING EIS. 

Within 90 30 days after the determinat ion of adequacy of a f inal EIS, f inal 

decisions shall be made by the appropriate governmental units on those permits 

which were ident if ied as required in the scoping process and for which 

informat ion was developed concurrent ly with the preparat ion of the EIS. The  90-

day 30-day period may be extended with the consent  of the permit  applicant  or 

where a longer period is required by federal law or state statute or where a 

longer period is permit ted by M innesota Statutes 15.99 .  

At  the t ime of its permit  decision, for those permits that  were ident if ied 

during the scoping process as requiring a record of decision, each permit t ing unit  

of government  shall prepare a concise public record of how it  considered the EIS 

in its decision. That  record shall be supplied to the EQB for the purpose of 

monitoring the effect iveness of the process created by parts 4410.0200 

to 4410.6500 and to any other person request ing the informat ion. The record 

may be integrated into any other record prepared by the permit t ing unit  of 

government .  

The RGU or other governmental unit  shall, upon request , inform 

comment ing governmental units and interested part ies on the progress in 

carrying out  mit igat ion measures which the comment ing governmental units 

have proposed and which were adopted by the RGU making the decision. 

 

Discussion 

M inn. Laws 2011 ch. 4, sec. 11 specifically authorized the use of the exempt  rule making 

process to make this change to M innesota Rules. 

 

d) 2011, Chapter 4, Sect ion 9 (House File #1) 

Sec. 9. M innesota Statutes 2010, sect ion 116D.045, subdivision 1, is amended to 

read: 

Subdivision 1. Assessment. The board shall by rule adopt  procedures to assess 

the proposer of a specif ic act ion for reasonable costs of preparing, reviewing, and 

dist ribut ing an the environmental impact  statement  on that  act ion required 

pursuant  to sect ion 116D.04. Such The costs shall be determined by the 

responsible governmental unit  pursuant  to the rules promulgated by the board. 

 

Proposed Amendment 

To conform to the legislat ive direct ive, the EQB is amending M innesota Rule 4410.6100 and 



4410.6200 as follows: 

 

4410.6100 DETERM INING EIS ASSESSED COST. 

Subpart  1.Proposer and RGU agreement . Within 30 days after the RGU's scoping 

decision has been issued, the RGU shall submit  to the proposer a draft  cost  

agreement . The agreement  shall include the EIS est imated cost  and a brief 

descript ion of the tasks and the cost  of each task to be performed by each party 

in preparing, reviewing, and dist ribut ing the EIS. Those items ident if ied in 

part  4410.6200 may be used as a guideline in determining the EIS est imated cost . 

The proposer may request  changes in the cost  agreement . If, within 30 days after 

the proposer receives the draft  cost  agreement , the RGU and proposer have not  

signed a cost  agreement , either party may refer the mat ter to the EQB according 

to part  4410.6410. If the RGU and proposer sign the cost  agreement , the RGU 

shall submit  a copy to the EQB.  

 

4410.6200 DETERM INING EIS COST. 

Subpart  1.EIS cost  inclusions. In determining the reasonable cost  of preparing, 

reviewing, and dist ribut ing an the EIS, the following items shall be included: 

Items A. to F.[unchanged]  

Subp. 2.[unchanged] 

Subp. 3.EIS scoping costs. The cost  of any items specified in subpart  1 incurred by 

the RGU during the scoping of an the EIS are part  of the reasonable costs of 

preparing, reviewing and dist ribut ing an the EIS and are to be assessed to the 

project  proposer by the RGU. 

Subps. 4. and 5 [unchanged]  

 

Discussion 

M inn. Laws 2011 ch. 4, sec. 11 specifically authorized the use of the exempt  rule making 

process to make this change to M innesota Rules.  

 

The substant ive change to this sect ion of the statute, which relates to the ability to assess 

costs for the review of environmental impact  statements, affects provisions in both M inn. R. 

pts. 4410.6100 and 4410.6200.The EQB is proposing amendments to both of those rules to 

add “ reviewing”  to the list  of EIS-related act ivit ies that  can be considered in an assessment  of 

reasonable costs. 

 

M inn. Laws 2011, ch. 4, sec. 9 also changes the exist ing reference to “ an”  environmental 

impact  statement  to “ the”  environmental impact  statement . M inn. R. pt . 4410.6100 already 

refers to “ the”  environmental impact  statement  and no changes are needed to reflect  the 

statutory amendment . M inn. R. pt . 4410.6200 contains a number of references in several 

subparts to “ EIS”  and both “ an”  and “ the”  are used interchangeably in connect ion with that  

phrase. In order to consistent ly make the 2011 statutory change to “ the” , amendments would 



need to be made to subparts that  would not  otherwise be amended to reflect  the addit ion of 

“ reviewing”  as directed by the legislature. The EQB is making the change to “ the”  in those 

parts of the rules that  are being amended to incorporate “ reviewing” , but  not  to subparts 2 or 

4, which use “ an”  but  that  do not  otherwise require amendment . The EQB considers that  

either “ an”  or “ the”  is acceptable and is not  proposing any changes M inn. R. pt . 4410.6200, 

subparts 2 or 4 to reflect  the statutory change to “ the” .  M inn. Laws 2011, ch. 4, sect ion 11 

requires the EQB to “ amend rules necessary to conform to this act ” . The EQB considers that  

the changes of “ an”  to “ the”  are not  “ necessary to conform to the act ” .  

 

An addit ional change to M inn. Laws 2011, ch. 4, sec. 9 deletes the phrase “ on that  act ion 

required pursuant  to sect ion 116D.04” . This phrase did not  exist  in the corresponding rules so 

that  no change was needed.  

 

e) 2011, Chapter 4,  Sect ion 10 (House File #1) 

Sec. 10. M innesota Statutes 2010, sect ion 116D.045, subdivision 3, is amended 

to read: 

Subd. 3. Use of assessment . As necessary, the responsible governmental unit  shall 

assess the project  proposer for reasonable costs that  the responsible 

governmental unit  incurs in preparing, reviewing, and dist ribut ing the 

environmental impact  statement  and the proposer shall pay the assessed cost  to 

the responsible governmental unit . M oney received under this subdivision by a 

responsible governmental unit  may be retained by the unit  for the same 

purposes. M oney received by a state agency must  be credited to a special 

account  and is appropriated to the agency to cover the assessed costs incurred. 

 

Proposed Amendment 

To conform to the legislat ive direct ive, the EQB is amending M innesota Rule 4410.6000 as 

follows: 

 

4410.6000 PROJECTS REQUIRING AN ASSESSM ENT OF EIS PREPARATION COST. 

The RGU shall assess the project  proposer for its reasonable costs of that  the 

RGU incurs in preparing, reviewing, and dist ribut ing an the EIS in accord with 

parts 4410.6100 to 4410.6500.  

 

Discussion 

M inn. Laws 2011 ch. 4, sec. 11 specifically authorized the use of the exempt  rule making 

process to make this change to M innesota Rules. The legislat ion makes four changes to this 

part .  

1. The legislat ion adds the phrase “ As necessary” . The EQB is not  proposing any change to 

M inn. R. pt . 4410.6000 to add this phrase. The EQB believes the addit ion of “ as 

necessary”  would require interpretat ion and including it  in the rule without  

interpretat ion would create confusion regarding how the decision would be made 

regarding what is necessary and what is not . Because the good cause exempt  



rulemaking process does not  allow for interpretat ion of law, and because the 

legislat ion did not  provide further discussion of the phrase “ as necessary” , the EQB 

does not  believe that  it  can be added as part  of this good cause exempt  rulemaking. In 

addit ion, execut ion of a cost  agreement  between the RGU and the project  proposer is 

part  of the EIS process, so the quest ion of which RGU costs will be assessed is resolved 

in the agreement .  

2. The phrase “ that  the RGU incurs in”  is being made as directed by the legislature. This 

phrase clarif ies that  the costs relate to the RGU and not  to another party who may also 

be incurring costs to review an EIS.  

3. The change to allow the assessment of costs for “ reviewing”  an EIS is being made as 

directed by the legislature.  

4. A change from “ an”  to “ the”  is being made to make the rule conform to the statutory 

language, although it  does not  result  in any change to the applicat ion of the term.  

 

The authority to use the good cause exempt rulemaking process for the amendments in f) of 

this sect ion is established in M innesota Laws, 2012, Ch. 272 sect ion 90 (House File #2164).  

 

M inn. Laws 2012, Ch. 272 section 90. RULEM AKING; NOTICE OF ENVIRONM ENTAL 

ASSESSM ENT WORKSHEET. 

 

The Environmental Quality Board may use the good cause exempt ion under  

M innesota Statutes, sect ion 14.388, subdivision 1, clause (3), to amend 

M innesota Rules to conform with the amendments to M innesota Statutes, 

sect ion 116D.04, subdivision 2a, contained in this act . M innesota Statutes, 

sect ion 14.386, does not  apply except  as provided under M innesota Statutes, 

sect ion 14.388. 

 

Changes authorized under M inn. Laws 2011, Chapter272, Sect ion 90   

 

f) 2012 Chapter 272, sect ion 76 (House File # 2164) 

Sec. 76. M innesota Statutes 2011 Supplement , sect ion 116D.04, subdivision 2a, 

as amended by Laws 2012, chapter 150, art icle 2, sect ion 2, is amended to read: 

 

(b) The responsible governmental unit  shall prompt ly publish not ice of the 

complet ion of an environmental assessment  worksheet  in a by publishing the 

not ice in at  least  one newspaper of general circulat ion in the geographic area 

where the project  is proposed, by post ing the not ice on a Web site that  has been 

designated as the official publicat ion site for publicat ion of proceedings, public 

not ices, and summaries of a polit ical subdivision in which the project  is proposed 

or in any other manner to be determined by the board and shall provide copies of 

the environmental assessment  worksheet  to the board and its member agencies. 

Comments on the need for an environmental impact  statement  may be 

submit ted to the responsible governmental unit  during a 30-day period following 

publicat ion of the not ice that  an environmental assessment  worksheet  has been 



completed. The responsible governmental unit 's decision on the need for an 

environmental impact  statement  shall be based on the environmental 

assessment  worksheet  and the comments received during the comment  period, 

and shall be made within 15 days after the close of the comment  period. The 

board's chair may extend the 15-day period by not  more than 15 addit ional days 

upon the request  of the responsible governmental unit . 

 

Proposed Amendment 

To conform to the legislat ive direct ive, the EQB is amending M innesota Rule 4410.1500 as 

follows: 

 

4410.1500 PUBLICATION AND DISTRIBUTION OF AN EAW. 

A. [unchanged] 

B. The RGU shall prompt ly publish not ice of the complet ion of an EAW by: 

(1)  publishing the not ice in at  least  one newspaper of general circulat ion 

in the geographic area where the project  is proposed; or 

(2)post ing the not ice on a Web site that  has been designated as the 

official publicat ion site for publicat ion of proceedings, public not ices, and 

summaries of a polit ical subdivision in which the project  is proposed. 

 

B C. Within f ive days of the date of submission of the EAW to the EQB staff, the 

RGU shall provide a press release containing not ice of the availabilit y of the EAW 

for public review, to at  least  one newspaper of general circulat ion within the area 

where the project  is proposed. The press release shall include the name and 

locat ion of the project , a brief descript ion of the project , the locat ion at  which 

copies of the EAW are available for review, the date the comment  period expires, 

and the procedures for comment ing. The RGU shall publish legal not ice or 

advert isement  of the availabilit y of the EAW if the proposer requests and agrees 

to pay for the not ice or advert isement . The not ice or advert isement  shall contain 

the informat ion required in the press release. 

C D. The EQB staff shall maintain an official EAW dist ribut ion list  containing the 

names and addresses of agencies designated to receive EAW's. 

 

Discussion 

M inn. Laws 2012 ch. 272, sec. 90 specifically authorized the use of the exempt  rule making 

process to make this change to M innesota Rules. The statutory language provides the opt ion of 

“ or in any other manner determined by the board” , which is not  provided in the current  rule or 

being added in these amendments. The EQB has, in adopt ing the rules, made a determinat ion 

that  the not if icat ion opt ions established in the rules are reasonable and does not  intend to 

create addit ional opt ions for providing not if icat ion. 

 

III. Rule amendments that are not legislatively mandated 



The second category of statutory changes are those amendments for which the EQB was not  

specifically mandated to conduct  rulemaking to adopt  but  that  are reasonable to change to 

eliminate confusion between the amended statutes and the exist ing rules rule. These 

amendments are appropriate to conduct  through the good cause exempt  rulemaking process 

because they do not  require any interpretat ion of the statute to incorporate into the rules.  

 

 

 

g) 2011, Chapter 107, sect ion 87 (Senate File #1115) 

Sec. 87. M innesota Statutes 2010, sect ion 116D.04, subdivision 2a, as amended 

by Laws 2011, chapter 4, sect ion 6, is amended to read: 

 

(c) An environmental assessment  worksheet  shall also be prepared for a 

proposedact ion whenever material evidence accompanying a pet it ion by not  less 

than 25 100 individuals who reside or own property in the state, submit ted 

before the proposed project  has received final approval by the appropriate 

governmental units, demonst rates that , because of the nature or locat ion of a 

proposed act ion, there may be potent ial for signif icant  environmental effects. 

Pet it ions request ing the preparat ion of an environmental assessment  worksheet  

shall be submit ted to the board. The chair of the board shall determine the 

appropriate responsible governmental unit  and forward the pet it ion to it . A 

decision on the need for an environmental assessment  worksheet  shall be made 

by the responsible governmental unit  within 15 days after the pet it ion is received 

by the responsible governmental unit . The board's chair may extend the 15-day 

period by not  more than 15 addit ional days upon request  of the responsible 

governmental unit . 

 

Proposed Amendment 

The EQB is amending M innesota Rule 4410.1100 as follows: 

 

4410.1100 PETITION PROCESS. 

Subpart  1.Petition. Any person may request  the preparat ion of an EAW on a 

project  by filing a pet it ion that  contains the signatures and mailing addresses of 

at  least  25 100 individuals who reside or own property in the state. 

Discussion 

This amendment  may be made using the exempt  process because it  is set  forth in an applicable 

statute and no interpretat ion of law is required. M inn. Stat . § 14.388, subd 1(3). 

 

IV. Legislative amendments that are not being addressed in this rulemaking 

The third  category of statutory changes are those amendments that  the EQB is not  specifically 

mandated to conduct  rulemaking to adopt  and that  are not  amenable to use of the good cause 

exempt rulemaking process. The following statutory changes are ident if ied in this Statement  to 



acknowledge their existence. However, at  this t ime the EQB is not  proposing any rule changes 

to address them.  

 

h) 2011 Chapter 107, sect ion 86 (Senate File #1115) 

Sec. 86. [116C.261] ENVIRONM ENTAL PERM IT PLAN TIM ELINE REQUIREM ENT. 

(a) If environmental review under chapter 116D will be conducted for a project  

and a state agency is the responsible government  unit , that  state agency shall 

prepare: 

(1) a plan that  will coordinate administ rat ive decision-making pract ices, 

including monitoring, analysis and report ing, and public comments and 

hearings; and 

(2) a t imeline for the issuance of all federal, state, and local permits required 

for the project . 

(b) The plan and t imeline shall be delivered to the project  proposer by the 

t ime the environmental assessment  worksheet  or draft  environmental impact  

statement is published in the EQB M onitor. 

 

i) 2012 Chapter 150, Art icle 2, Sect ion 1. (Senate File # 1567)  

Sect ion 1. M innesota Statutes 2010, sect ion 41A.10, subdivision 1, is amended to 

read: 

Subdivision 1. Definit ions. For the purposes of this sect ion and sect ion 

103F.518, the terms defined in this subdivision have the meanings given 

them. 

    (a) "Cellulosic biofuel"  means t ransportat ion fuel derived from cellulosic 

materials. 

    (b) "Cellulosic material"  means an agricultural or wood feedstock primarily  

comprised of cellulose, hemicellulose, or lignin or a combinat ion of those 

ingredients grown on agricultural lands or harvested on t imber lands. 

 

j) 2012 Chapter 150, Art icle 2, Sect ion 2. (Senate File # 1567) 

Sec. 2. M innesota Statutes 2011 Supplement , sect ion 116D.04, subdivision 2a, is  

amended to read: 

(b), or the conversion of an ethanol plant  to a biobutanol facilit y or the 

expansion of a biobutanol facilit y as defined in sect ion 41A.105, subdivision 

1a, based on the capacity of the expanded or converted facilit y to produce 

alcohol fuel, but  must  be required if the ethanol plant  or biobutanol facilit y 

meets or exceeds thresholds of other categories of act ions for which 

environmental assessment  worksheets must  be prepared. The responsible 

governmental unit  for an ethanol plant  or biobutanol facilit y project  for which 

an environmental assessment  worksheet  is prepared shall be the state 

agency with the greatest  responsibilit y for supervising or approving the 

project  as a whole.A mandatory environmental impact  statement shall not  be 

required for a facilit y or plant  located outside the seven-county met ropolitan 

area that  produces less than 125,000,000 gallons of ethanol, biobutanol, or 



cellulosic biofuel annually, if the facility or plant  is: an ethanol plant , as 

defined in sect ion 41A.09, subdivision 2a, paragraph (b); a biobutanol facilit y, 

as defined in sect ion 41A.105, subdivision 1a, clause (1); or a cellulosic biofuel 

facilit y, as defined in sect ion 41A.10, subdivision 1, paragraph (d). 

 

k) 2012 Chapter 150, Art icle 2, Sect ion 2. (Senate File #1567) 

Sec. 2. M innesota Statutes 2011 Supplement , sect ion 116D.04, subdivision 2a, is 

amended to read: 

(g) The responsible governmental unit  shall, to the extent  pract icable, avoid  

duplicat ion and ensure coordinat ion between state and federal environmental 

review and between environmental review and environmental permit t ing. 

Whenever pract ical,informat ion needed by a governmental unit  for making final 

decisions on permits or other act ions required for a proposed project  shall be 

developed in conjunct ion with the preparat ion of an environmental impact  

statement . When an environmental impact  statement  is prepared for a project  

requiring mult iple permits for which two or more agencies' decision processes 

include either mandatory or discret ionary hearings before a hearing officer prior 

to the agencies' decision on the permit , the agencies may, notwithstanding any 

law or rule to the cont rary, conduct  the hearings in a single consolidated hearing 

process if requested by the proposer. All agencies having jurisdict ion over a 

permit  that  is included in the consolidated hearing shall part icipate. The 

responsible governmental unit  shall establish appropriate procedures for the 

consolidated hearing process, including procedures to ensure that  the 

consolidated hearing process is consistent  with the applicable requirements for 

each permit  regarding the rights and dut ies of part ies to the hearing, and shall 

ut ilize the earliest  applicable hearing procedure to init iate the hearing. The 

procedures of sect ion 116C.28, subdivision 2, apply to the consolidated hearing.   

 

l) 2012 Chapter 150, Art icle 2, Sect ion 3. (Senate File #1567) 

Sec. 3. M innesota Statutes 2010, sect ion 116D.04, is amended by adding 

a subdivision to read: 

Subd. 5b. Review of environmental assessment  worksheets and 

environmental impact  statements. By December 1, 2012, and every five 

years thereafter, the Environmental Quality Board, Pollut ion Cont rol 

Agency, Department  of Natural Resources, and Department  of 

Transportat ion, after consultat ion with polit ical subdivisions, shall submit  

to the governor and the chairs of the house of representat ives and senate 

commit tees having jurisdict ion over environment  and natural resources a 

list  of mandatory environmental assessment  worksheet  and mandatory 

environmental impact  statement  categories for which the agency or a 

polit ical subdivision is designated as the responsible government  unit , and 

for each worksheet  or statement  category, a document  including:  

 



(1) intended historical purposes of the category; 

(2) whether projects that  fall within the category are also subject  to local, 

state, or federal permits; and 

(3) an analysis of whether the mandatory category should be modified, 

eliminated, or unchanged based on its relat ionship to exist ing permits or 

other federal, state, or local laws or ordinances. 

 

 

 

m) 2012 Chapter 272, sect ion 77 (House File # 2164) 

Sec. 77. M innesota Statutes 2010, sect ion 116D.04, is amended by adding a  

subdivision to read:  

Subd. 15. Duplicat ive permit  informat ion; environmental assessment  

worksheets. To the extent  pract icable and so as not  to conflict  with other 

requirements of this sect ion, the board shall not  require, unless necessary, 

informat ion in an environmental assessment  worksheet  for a proposed act ion 

when the informat ion is also required as part  of any necessary permit t ing process 

for the proposed act ion. 

 

n) 2012 Chapter 150, Art icle 2, Sect ion 4. (Senate File #1567)  

Sec. 4. PILOT PROGRAM  FOR ALTERNATIVE FORM  OF ENVIRONM ENTAL REVIEW. 

(a) The commissioner of the Pollut ion Cont rol Agency and the commissioner of 

natural resources may joint ly conduct  a pilot  program for an alternat ive form of 

environmental review as specified in this sect ion. This pilot  program is in addit ion to 

the alternate forms of environmental review that  are authorized under M innesota 

Statutes, sect ion 116D.04, subdivision 4a. M innesota Rules, part  4410.3600, does not  

apply to the pilot  program authorized in this sect ion. 

(b) The commissioners may select  up to three projects to be processed under the pilot  

program. The environmental review work for each project  must  commence before 

January 1, 2014, to remain eligible for proceeding under this program. 

(c) The pilot  program procedures are as follows: 

(1) an environmental assessment  worksheet  is not  required; 

(2) a scoping document  must  be prepared that  ident if ies the issues to be analyzed, 

the alternat ives to be considered, and the studies to be undertaken. The scoping 

document  results must  be published at  the same t ime as the not ice of preparat ion of 

the pilot  program impact  statement ; 

(3) any person may submit  writ ten comments within 20 days of publicat ion of the 

not ice for preparat ion of the pilot  program impact  statement . The responsible 

governmental unit  must  consider modifying the scope of the project  based on the 

comments; 

(4) the pilot  program impact  statement  must  be an analyt ical, rather than an 

encyclopedic, document  that  describes the proposed act ion in detail, analyzes the 

act ion's signif icant  environmental impacts, discusses appropriate alternat ives to the 

proposed act ion and the alternat ives' impacts, and explores methods by which 



adverse environmental impacts of an act ion could be mit igated. The pilot  program 

impact  statement  must  also analyze those economic, employment , and sociological 

effects that  cannot  be avoided should the act ion be implemented; 

(5) if an impact  analysis is needed for permit t ing, the impact  analysis may be 

summarized for inclusion in the draft  pilot  program impact  statement  rather than 

the full modeling and analysis being contained within the draft  pilot  program impact  

statement . An impact  analysis must  ident ify the regulatory requirements, types of 

impact , and mit igat ion methods; and 

(6) the responsible governmental unit  must  follow the procedural not ice 

requirements for a draft  environmental impact  statement , final environmental 

impact  statement , and not ice of determinat ion of adequacy for an environmental 

impact  statement . 

(d) A project  proposed to be processed under the pilot  program must  meet  all of the  

following criteria: 

(1) the project  meets or exceeds the threshold of a project  requiring a mandatory 

environmental impact  statement , or the project  proposer and the responsible 

governmental unit  agree to prepare a pilot  program impact  statement; 

(2) if a combust ion source, other than an internal combust ion engine, is part  of the 

project , natural gas is the only fuel that  may supply the burners; 

(3) the project  does not  have any known projected drawdown effect  on private wells; 

(4) Class I air modeling demonst rates that  the project  will not  cause adverse impacts; 

and 

(5) the project  is subject  to Code of Federal Regulat ions, t it le 40, sect ion 52.21, and 

the reviews required for a PSD (prevent ion of signif icant  deteriorat ion) permit , 

including cont rol technology, ambient  air, and Class I area impact  analysis. 

(e) A project  may not  be processed under the pilot  program if the project : 

(1) requires a federal environmental impact  statement ; 

(2) is for mining metallic minerals by open pit  or underground methods or is a new 

facilit y for processing metallic minerals mined by open pit  or underground methods; 

(3) is for mining nonferrous metallic minerals or is a new facilit y for processing 

nonferrous metallic minerals; 

(4) combusts solid waste or hazardous waste; 

(5) is located in a karst  area; or 

(6) would result  in a direct  discharge of process water to surface water. 

(f) For the selected projects, the responsible governmental unit  must  prepare the 

pilot  program impact  statement  according to this sect ion. Notwithstanding 

M innesota Statutes, sect ion 116D.04, subdivision 2a, paragraph (i), the proposers of 

the specific project  selected for the pilot  program may not  prepare or submit  a 

preliminary draft  pilot  program impact  statement. 

(g) M innesota Statutes, sect ions 116D.04, subdivisions 2b and 10, and 116D.045, 

apply to the pilot  program under this sect ion. 

(h) By January 15, 2016, the commissioners shall report  to the Environmental Quality 

Board on the outcomes of the pilot  program and include any recommendat ions for 

statute or rule changes. 



 

o) 2011 Chapter 4, Sect ion 8 (House File #1) 

Sec. 8. M innesota Statutes 2010, sect ion 116D.04, subdivision 10, is amended to read: 

Subd. 10. Review. Decisions A person aggrieved by a final decision on the need for an 

environmental assessment  worksheet , the need for an environmental impact  statement   

and, or the adequacy of an environmental impact  statement  may be reviewed by a  

declaratory judgment  act ion in the dist rict  court  of the county wherein the proposed 

act ion, or any part  thereof, would be undertaken is ent it led to judicial review of the 

decision  

under sect ions 14.63 to 14.68. A pet it ion for a writ  of cert iorari by an aggrieved person  

for judicial review under sect ions 14.63 to 14.68 must  be filed with the Court  of Appeals  

and served on the responsible governmental unit  not  more than 30 days after the party  

receives the final decision and order of the responsible governmental unit . Proceedings 

for review under this sect ion must  be inst ituted by serving a pet it ion for a writ  of 

cert iorari personally or by cert if ied mail upon the responsible governmental unit  and by 

prompt ly f iling the proof of service in the Office of the Clerk of the Appellate Courts and 

the mat ter will proceed in the manner provided by the Rules of Civil Appellate 

Procedure.  

A copy of the pet it ion must  be provided to the at torney general at  the t ime of service.  

Copies of the writ  must  be served, personally or by cert if ied mail, upon the responsible  

governmental unit  and the project  proposer. The filing of the writ  of cert iorari does not   

stay the enforcement  of any other governmental act ion, provided that  the responsible  

governmental unit  may stay enforcement or the Court  of Appeals may order a stay upon  

terms it  deems proper. Judicial review under this sect ion shall be init iated within 30  

days after the governmental unit  makes the decision, and A bond may be required under  

sect ion 562.02 unless at  the t ime of hearing on the applicat ion for the bond the plaint iff  

pet it ioner-relator has shown that  the claim has sufficient  possibilit y of success is likely  

to succeed on the merits to sustain the burden required for the issuance of a temporary  

rest raining order. Nothing in this sect ion shall be const rued to alter the requirements for 

a temporary rest raining order or a preliminary injunct ion pursuant  to the M innesota 

Rules of Civil Procedure for dist rict  courts. The board may init iate judicial review of 

decisions referred to herein and the board or a project  proposer may intervene as of 

right  in any proceeding brought  under this subdivision 

  



 

ORDER ADOPTING RULES 

 

Whereas: 

 

1. The rulemaking provisions of M innesota Statutes, chapter 14, are not  required where 

the legislature specifically authorizes the exempt  rulemaking process for specific 

changes. 

 

2. The rulemaking provisions of M innesota Statutes, chapter 14, are unnecessary when 

amending a rule to incorporate specific changes set  forth in applicable statutes where no 

interpretat ion of law is required. 

 

3. The Statement  of Support ing Reasons just if ies good cause for the Environmental 

Quality Board (EQB) to adopt  permanent  rules that  are exempt  from the rulemaking 

provisions of M innesota Statutes, chapter 14, and M innesota Rules, chapter 1400. 

 

4. The EQB has complied with all not ice and procedural requirements for exempt rules 

in M innesota Statutes, chapter 14.388, M innesota Rules, chapter 1400.2400, and other 

applicable laws. 

 

5. As required by M innesota Statutes § 14.388,subdivision 1, clause (3), and M innesota 

Rules, part  1400.2400, the Revisor of Statutes has approved the form of the rule by 

cert if icate, a copy of which is at tached to this Statement  of Support ing Reasons.  

 

6. The rules are needed and reasonable. 

 

7. The EQB submit ted the rulemaking on August  24, 2012, to the Office of 

Administ rat ive Hearings (OAH) for review and approval. The EQB submit ted a minor 

correct ion to the submit ted rule language to OAH on August  28, 2012.  

 

8. OAH approved the proposed rules, with the except ion of the modificat ion submit ted 

on August  28, 2012, in an Order On Review of Rules Under M inn. Stat . § 14.388 and 

M inn. R. 1400.2400 dated September 7, 2012. OAH approved the modificat ion 

submit ted on August  28, 2012 in an Order on Review of Rules under M inn. Stat . § 

14.388 and M inn. R. 1400.2400 dated September 18, 2012 

 

9. The EQB adopts the OAH Orders on Review dated September 7, 2012, and September 

18, 2012 from Judge Barbara Neilson. 

 

 

 

 



IT IS ORDERED that  the above-capt ioned rule, in the form cert if ied by the Office of the Revisor, 

f ile number RD 4111, dated September 10, 2012, is adopted pursuant  to the authority vested in 

me by M innesota Statutes § § 116C and 14.388. 

 

 

_________________    ________________________________________ 

Date      Dave Fredrickson     

      Chairman 

      Environmental Quality Board 

 

 


