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Attorneys for Defendant
WHOLE FOODS MARKET GROUP, INC.

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OFMISSOURI

EASTERN DIVISION

Case No.: _____________

NOTICE OF REMOVAL

JURY TRIAL DEMANDED

SARAH RODHOUSE, individually, and
on behalf of all others similarly situated in
Missouri,

Plaintiff,

v.

WHOLE FOODS MARKET GROUP, INC.,

Defendant.

Defendant Whole Foods Market Group, Inc. (“Defendant”), by and through its attorneys,

Seyfarth Shaw LLP, and pursuant to 28 U.S.C. §§ 1332 and 1441, hereby files this Notice of

Removal1 with respect to the above-captioned case, which was filed and currently is pending in

the 22nd Judicial Circuit Court of the City of St. Louis, State of Missouri. In support of this

Notice of Removal, Defendant states as follows:

1 The arguments raised in this Notice of Removal are for the purposes of removal only. By the
assertion or omission of any argument or reliance upon any law, Defendant does not intend to
waive and specifically reserves its right to assert any defenses and/or objections to which it may
be entitled to assert through dispositive motion or otherwise.
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Timeliness of Removal

1. On September 13, 2014, Plaintiff Sarah Rodhouse (“Plaintiff”) filed a Petition and

Jury Demand (“Complaint”) against Defendant in the 22nd Judicial Circuit Court of the City of

St. Louis, State of Missouri. The lawsuit is recorded on that court’s docket as 1422-CC09626.

There are no other parties named in the Complaint at the time of filing this removal.

2. On September 18, 2014, a copy of the Complaint was served through a registered

agent upon Defendant.

3. Pursuant to 28 U.S.C. § 1446(a), a true and correct copy of Plaintiff’s Summons

and Complaint, which constitutes “all summons, pleadings, and orders” served upon Defendant

in the 22nd Judicial Circuit Court of the City of St. Louis, State of Missouri action, are attached

hereto as Exhibit A.

4. Because Defendant has filed this Notice of Removal within thirty (30) days of

service, this Notice of Removal is timely pursuant to 28 U.S.C. § 1446(b).

Basis for Removal

5. The basis for removal is diversity jurisdiction under the Class Action Fairness Act

(“CAFA”), codified at 28 U.S.C. § 1332(d), and diversity jurisdiction under 28 U.S.C. § 1332.

Diversity Jurisdiction Under CAFA

6. This putative class action satisfies all the jurisdictional requirements under CAFA

based on the allegations in the Complaint. Specifically: (1) the proposed class consists of 100 or

more members; (2) the parties are minimally diverse; and (3) and the amount in controversy

exceeds $5,000,000, exclusive of interest and costs. See 28 U.S.C. § 1332(d)(2), (5)(B).

7. First, CAFA requires that the putative class consist of at least 100 persons. 28

U.S.C. § 1332(d)(5). In the Complaint, Plaintiff purports to bring this action on behalf of “all

persons in Missouri who purchased Whole Foods 365 Everyday Value Nonfat Plain Greek
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Yogurt from July 2009 [to] July 2014….” Compl. ¶ 19. Plaintiff alleges on the face of the

Complaint that “the Class consists of thousands of purchasers.” Compl. ¶ 21. Therefore, by

Plaintiff’s own allegations, the putative class exceeds at least 100 persons.

8. Second, CAFA requires that the parties be minimally diverse; that is, at least one

putative class member must be a citizen of a different state than at least one defendant. 28

U.S.C. § 1332(d)(2). The term “class members” means the persons (named or unnamed) who

fall within the definition of the proposed or certified class in a class action. 28 U.S.C. §

1332(d)(1)(D). In the Complaint, Plaintiff alleges that she is a resident of City of St. Louis

County, Missouri. Compl. ¶ 3. Therefore, Plaintiff is a citizen of Missouri. Defendant is a

Delaware Corporation with its principle place of business in Texas. Therefore, Defendant is

deemed a citizen of Delaware and Texas. Plaintiff alleges in the Complaint that Defendant is a

Texas corporation with its principle place of business in Texas. Even if that were true, it would

be deemed a citizen of Texas. Either way, Plaintiff and Defendant are citizens of different states

and the parties satisfy the minimal diversity requirement.

9. Third, to confer diversity jurisdiction under CAFA, the amount in controversy

must exceed the sum or value of $5,000,000, exclusive of interest and costs. 28 U.S.C. §

1332(d)(2). “[T]he District Court [must] determine whether it has jurisdiction by adding up the

value of the claim of each person who falls within the definition of [the] proposed class and

determine whether the resulting sum exceeds $5 million. If so, there is jurisdiction and the court

may proceed with the case." Standard Fire Ins. Co. v. Knowles, 133 S.Ct. 1345, 1348 (2013). It

is fundamental that Plaintiff is master of her complaint. Bell v. Hershey Co., 557 F.3d 953, 958

(8th Cir. 2009); Stafford v. Whole Foods Market California, Inc., 2014 WL 4755988 (E.D. Ark.

Sept. 24, 2014). And “the amount in controversy requirement may be satisfied simply by the
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allegations in the complaint.” Hug v. American Traffic Solutions, 21014 WL 1689303, at *1

(E.D. Mo. Apr. 29, 2014).

10. Plaintiff alleges on the face of the Complaint that “[n]o individual Class

Member’s claim is equal to or greater than seventy-five thousand dollars ($75,000), inclusive of

costs and attorneys’ fees.” Compl. ¶ 5. Attorneys’ fees are included in the determination of the

amount in controversy. See Hutchins v. Southwestern Bell Telephone Co., Inc., 2013 WL

6068897, *3 (E.D.Mo. Nov. 18, 2013) (“the Court must consider [for the amount in controversy]

… reasonable attorneys' fees, which are generally awarded to a prevailing plaintiff in a MHRA

[Missouri Merchandising Practices Act] action.”). Costs are not included in the amount in

controversy. 28 U.S.C. § 1332(d)(2). But any amounts of each plaintiff’s claim attributable to

taxable costs would be de minimis. Gray v. FedEx Ground Package System, Inc., 2014 WL

4386739, *2 (E.D.Mo. Sept. 5, 2014) (explaining 28 U.S.C. § 1920 “imposes rigid controls on

cost-shifting in federal courts” and awarding, after eight years of litigation involving eleven

prevailing plaintiffs, less than three-thousand dollars in taxable costs per plaintiff). Therefore,

based on the allegations of the Complaint, Plaintiff specifically pleads a sum certain that the

amount in controversy for each individual class member is $74,999 less de minimis costs.

Grawitch v. Charter Commc’ns, Inc., 750 F.3d 956, 960 (8th Cir. 2014) (holding that the

defendant met its burden as to the CAFA amount in controversy jurisdictional threshold through

the plaintiffs’ allegations of "a nationwide class consisting of at least 50,000 members, who

overpaid for Internet services" because "plaintiffs sought to recover up to $50,000 in damages

per class member," based on which "a jury might conclude that the class suffered damages of

more than $5 million dollars, even if the individual class members' monthly overpayment was

minimal"); Raye v. Employer's Ins. of Wausau, 345 F. Supp. 2d 1313, 1316-1317 (S.D. Ala.
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2004) (“[t]he complaint expressly articulates the plaintiffs desire to recover $75,000.00 in

compensatory and punitive damages" where plaintiff alleged that he "be awarded damages . . .

not to exceed Seventy-Five Thousand and No/100 ($75,000.00) Dollars.").

11. Plaintiff also alleges that “the Class consists of thousands of purchasers.” Compl.

¶ 21.

12. Therefore, multiplying the alleged sum certain of approximately $74,999 per class

member by 1,000 class members, the amount placed in controversy for purposes of CAFA is

$74,999,000. Indeed, even just 10% of Plaintiff’s alleged sum certain, $7,499, when multiplied

by 1,000 class members is $7,499,00.00, an amount well in excess of the $5 million

jurisdictional limit under CAFA.

13. Plaintiff cannot escape CAFA removal by simply alleging that “the total damages

of Plaintiff and Class Members, inclusive of costs and attorneys’ fees, will not exceed

$4,999,999 and is less than the five million dollar ($5,000,000) minimum threshold to create

federal court jurisdiction.” Compl. ¶ 5. Such stipulations may not prevent removal under

CAFA. E.g., Stafford, 2014 WL 475988, at *3 (relying on Grawitch to conclude that “[a]lthough

the complaint alleges damages do not exceed the $5,000,000 amount in controversy threshold, by

alleging damages up to $74,999.00 per class member, Stafford has placed that amount in

controversy for each class member.”).

14. Because the CAFA jurisdictional requirements are all met, this case is properly

removable to this Court under 28 U.S.C. § 1332(d).

Diversity Jurisdiction Under 28 U.S.C. § 1332(a)

15. In addition to diversity jurisdiction under CAFA, there is also diversity

jurisdiction pursuant to 28 U.S.C. § 1332(a) because Plaintiff and Defendant are completely
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diverse and the amount in controversy raised by Plaintiff exceeds $75,000. See 28 U.S.C. §

1332(a).

16. First, as discussed above, Plaintiff alleges that she is a resident of City of St.

Louis County, Missouri. Compl. ¶ 3. Therefore, Plaintiff is a citizen of Missouri. Defendant is

a Delaware Corporation with its principle place of business in Texas. Therefore, Defendant is

deemed a citizen of Delaware and Texas. Plaintiff alleges in the Complaint that Defendant is a

Texas corporation with its principle place of business in Texas. Even if that were true, it would

be deemed a citizen of Texas. Either way, Plaintiff and Defendant are citizens of different states

and the parties are not only minimally diverse, but completely diverse. Accordingly, this action

is one in which none of the parties in interest properly joined and served as a defendant is a

citizen of the state in which the action was brought. 28 U.S.C. § 1441(b).

17. Second, the amount-in-controversy requirement is also satisfied. As set forth

above, Plaintiff alleges on the face of the Complaint that “[n]o individual Class Member’s claim

is equal to or greater than seventy-five thousand dollars ($75,000), inclusive of costs and

attorneys’ fees.” Compl. ¶ 5. Therefore, based on the allegations of the Complaint, Plaintiff

specifically pleads a sum certain that the amount in controversy for each individual class member

is $74,999, less de minimis costs. See Grawitch v. Charter Commc’ns, Inc., 750 F.3d 956, 960

(8th Cir. 2014). But in this amount, Plaintiff fails to include in his claim amounts attributable to

his request for permanent injunctive relief that are properly included in the amount in

controversy and which easily and obviously pushes the amount in controversy far in excess of

$75,000.

18. The amount in controversy attributable to a plaintiff’s request for injunctive relief

is measured by the “value of the object of the litigation.” Jame Neff Kramper Family Farm
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P’ship v. IBP, Inc., 393 F.3d 828, 933 (8th Cir. 2005). The Court may attribute the entire value

of the object of the litigation to the named plaintiff in traditional diversity jurisdiction because

the requested injunctive relief may be imposed even if just the named plaintiff prevails. See

Saab v. Home Depot U.S.A., Inc., 2006 WL 1877077 (W.D. Mo. July 6, 2006).

19. In the Complaint, Plaintiff “seeks preliminary and permanent injunctive relief

and equitable relief on behalf of the entire Class…to require Defendant to discontinue its

unlawful conduct.” Compl., ¶ 25.f. Plaintiff alleges that Defendant’s unlawful conduct includes

purportedly falsely claiming on labels of Whole Foods 365 Everyday Value Nonfat Plain Greek

Yogurt that the product contains 2 grams of sugar per serving. Compl. ¶ 1.

20. Valuing the object of the litigation in determining the amount in controversy

attributable to Plaintiff’s injunctive relief from Defendant’s perspective, Hartridge v. Aetna

Casualty & Surety Company, 415 F.2d 809 (8th Cir. 1969), Saab, 2006 WL 1877077, at *4, the

injunctive relief alone far surpasses the minimum jurisdictional amount on its own. As set forth

above, Plaintiff alleges a sum certain of damages and attorneys’ fees in the amount of $74,999,

less de minimis costs. District Courts have found it reasonable to use between a 30% to 40%

multiplier for attorneys’ fees in determining the amount in controversy attributable to such fees.

E.g., Goodner v. Clayton Homes, Inc., 2014 WL 4722748, at *5 (W.D.Ark. Sept. 23, 2014).

Even assuming, therefore, that 40% of Plaintiff’s $74,999.00 claim is attributable to attorneys’

fees, or $29,999.60, that leaves approximately $44,999.40 in alleged damages incurred by

Plaintiff in the alleged 5-year class period. Plaintiff alleges these compensatory damages are

attributable to an alleged price premium commanded by Defendant. Compl. ¶¶ 33, 34. Plaintiff

has alleged thousands of purchasers have each paid this price premium in the past five years.

Thus, by Plaintiff’s own allegations, by ceasing the labeling practices, Defendant will lose the
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ability to command and collect the alleged cost premium from thousands of consumers. That

amount alone will exceed the jurisdictional minimum. And that does not even factor in the

considerable costs of product recall, re-labeling or reformulation, and distribution of replacement

products to stores required by the requested injunction.

21. Further, even applying the plaintiff’s viewpoint rule, see, e.g., Usery v. Anadarko

Petroleum Corp., 606 F.3d 1017 (8th Cir. 2010), the benefit of the requested injunctive relief, by

Plaintiff’s own allegations in the Complaint, would more than exceed the minimum jurisdictional

amount. As set forth above, based on the allegations of the Complaint, Plaintiff specifically

pleads a sum certain that the amount in controversy for each individual class member is $74,999,

less de minimis costs. Compl. ¶ 5, Prayer. Thus, the value of the injunctive relief, the cessation

of the alleged injury-inducing conduct, to Plaintiff is $8,999.88 per year, more than enough in a

single year in combination with Plaintiff’s other claims to exceed the minimum jurisdictional

amount. This amount would also satisfy the amount in controversy on its own if one simply

projects the benefit to Plaintiff over just nine years.

Additional Information

22. This Notice of Removal is being filed in the United States District Court for the

Eastern District of Missouri, Eastern Division, as this is the district court within which the 22nd

Judicial Circuit Court action is pending. 28 U.S.C. § 1441(a).

23. Promptly upon the filing of this Notice of Removal, Defendant shall electronically

file a Notice of Filing of Removal, with a copy of the Notice of Removal, with the 22nd Judicial

Circuit Court of the City of St. Louis, State of Missouri, and will serve a copy thereof on counsel

of record for Plaintiff, pursuant to 28 U.S.C. § 1446(d).
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24. Pursuant to Local Rule 2.03, Defendant will file proof with this Court that the

Notice of Filing of Removal was electronically filed with the 22nd Judicial Circuit Court of the

City of St. Louis, State of Missouri.

25. By filing this Notice of Removal, Defendant does not waive any claims or

defenses available at law, in equity or otherwise.

WHEREFORE, Defendant respectfully requests that the above-referenced civil action

proceed in the United States District Court for the Eastern District of Missouri, Eastern Division,

as an action properly removed thereto.

DATED: October 17, 2014

SEYFARTH SHAW LLP

By: /s/ Michael W. Kopp______________

Michael W. Kopp (SBN 63944)
400 Capitol Mall
Sacramento, CA 95814
Telephone: (916) 448-0159
Facsimile: (916) 558-4839
mkopp@seyfarth.com

Jay W. Connolly (pro hac vice to be filed)
Joseph J. Orzano (pro hac vice to be filed)
560 Mission Street, 31st Floor
San Francisco, California 94105
Telephone: (415) 397-2823
Facsimile: (415) 397-8549
jconnolly@seyfarth.com
jorzano@seyfarth.com

Attorneys for Defendant
WHOLE FOODS MARKET GROUP, INC.
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CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of October, 2014, I electronically filed the foregoing

Notice of Removal with the Clerk of the Court using the CM/ECF system, and mailed by federal

express, postage prepaid, true and correct copies to the following counsel of record for Plaintiff

Sarah Rodhouse:

Matthew H. Armstrong, Esq.
ARMSTRONG LAW FIRM LLC
8816 Manchester Road, No. 109

St. Louis, MO 63144

David L. Steelman, Esq.
STEELMAN, GAUNT & HORSEFIELD

901 Pine St., Ste. 110
Rolla, MO 65401

/s/ Michael W. Kopp

Michael W. Kopp

18192014v.2
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Sarah Rodhouse

City of St. Louis County

Matthew H. Armstrong, Armstrong Law Firm LLC, 8816 Manchester, Rd.,

No. 109, St. Louis, MO 63144, (314) 258-0212, and David L. Steelman,

Steelman, Gaunt & Horsefield, 901 Pine St., Ste. 110, (573) 458-5231

Whole Foods Market Group, Inc.

Travis County, TX

Michael W. Kopp, Seyfarth Shaw LLP, 400 Capitol Mall, Ste. 2350,

Sacramento, CA 95814-4428, (916) 448-0159

28 U.S.C. § 1332

Consumer fraud in violation of Missouri's Merchandising Practices Act

10/17/2014 /s/ Michael W. Kopp SBN 63944

, individually, and on behalf of all other
similarly situated in Missouri,
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

)

, )
)

Plaintiff, )
)

v. ) Case No.
)

, )
)

Defendant, )
)

ORIGINAL FILING FORM

THIS FORMMUST BE COMPLETED AND VERIFIED BY THE FILING PARTY

WHEN INITIATING A NEW CASE.

THIS SAME CAUSE, OR A SUBSTANTIALLY EQUIVALENT COMPLAINT, WAS

PREVIOUSLY FILED IN THIS COURT AS CASE NUMBER

AND ASSIGNED TO THE HONORABLE JUDGE .

THIS CAUSE IS RELATED, BUT IS NOT SUBSTANTIALLY EQUIVALENT TO ANY

PREVIOUSLY FILED COMPLAINT. THE RELATED CASE NUMBER IS AND

THAT CASE WAS ASSIGNED TO THE HONORABLE . THIS CASE MAY,

THEREFORE, BE OPENED AS AN ORIGINAL PROCEEDING.

NEITHER THIS SAME CAUSE, NOR A SUBSTANTIALLY EQUIVALENT

COMPLAINT, HAS BEEN PREVIOUSLY FILED IN THIS COURT, AND THEREFORE

MAY BE OPENED AS AN ORIGINAL PROCEEDING.

The undersigned affirms that the information provided above is true and correct.

Date:

Signature of Filing Party

SARAH RODHOUSE

WHOLE FOODS MARKET GROUP,

INC.

10/17/2014 /s/ Michael W. Kopp SBN 63944
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Michael W. Kopp (SBN 63944)
Jay W. Connolly (pro hac vice to be filed)
Joseph J. Orzano (pro hac vice to be filed)
SEYFARTH SHAW LLP
400 Capitol Mall, Suite 2350
Sacramento, CA 95814-4428
(916) 448-0159

Attorneys for Defendant
WHOLE FOODS MARKET GROUP, INC.

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OFMISSOURI

EASTERN DIVISION

SARAH RODHOUSE, individually, and
on behalf of all others similarly situated in
Missouri,

Plaintiff,

v.

WHOLE FOODS MARKET GROUP, INC.,

Defendant.

Case No.: ___________

NOTICE OF APPEARANCE

TO THE CLERK, U.S. DISTRICT COURT OF MISSOURI, EASTERN DISTRICT,

EASTERN DIVISION:

PLEASE TAKE NOTICE that Michael W. Kopp of the law firm of Seyfarth Shaw LLP,

400 Capitol Mall, Suite 2350, Sacramento, California 95814, hereby enters his appearance as

counsel for Defendant WHOLE FOODS MARKET GROUP, INC.

PLEASE TAKE FURTHER NOTICE that Michael W. Kopp is completing his

admissions application process, transitioning from his prior Government Counsel limited

Case: 4:14-cv-01764-NCC   Doc. #:  1-4   Filed: 10/17/14   Page: 1 of 3 PageID #: 33
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admission to the Eastern District of Missouri (Local Rule 83-12.01(D)) to full admission to the

Eastern District of Missouri.

Dated: October 17, 2014 SEYFARTH SHAW LLP

By: /s/ Michael W. Kopp

Michael W. Kopp SBN 63944
400 Capitol Mall
Sacramento, CA 95814
Telephone: (916) 448-0159
Facsimile: (916) 558-4839
mkopp@seyfarth.com

Jay W. Connolly (pro hac vice to be filed)
Joseph J. Orzano (pro hac vice to be filed)
560 Mission Street, 31st Floor
San Francisco, California 94105
Telephone: (415) 397-2823
Facsimile:(415) 397-8549
jconnolly@seyfarth.com
jorzano@seyfarth.com

Attorneys for Defendant WHOLE FOODS
MARKET GROUP, INC.
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CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of October, 2014, I electronically filed the foregoing

NOTICE OF APPEARANCE with the Clerk of the Court using the CM/ECF system, and mailed by

federal express, postage prepaid, true and correct copies to the following counsel of record for

Plaintiff Sarah Rodhouse:

Matthew H. Armstrong, Esq.
ARMSTRONG LAW FIRM LLC
8816 Manchester Road, No. 109

St. Louis, MO 63144

David L. Steelman, Esq.
STEELMAN, GAUNT & HORSEFIELD

901 Pine St., Ste. 110
Rolla, MO 65401

/s/ Michael W. Kopp

Michael W. Kopp
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