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(d)  First  Deed of Am endm ent  has the m eaning set  out  in Background B above 

(e)  Nom inated Beneficiary  has the m eaning set  out  in Background C of the 

Crown Deed of Nom inat ion;  

( f)  Singular and plural:   the singular includes the plural and the converse;  

(g)  Schedules:   the Schedules form  part  of this Deed. 

2 AMENDMENTS TO THE CROW N DEED OF NOMI NATI ON 

2.1 The Crown Deed of Nom inat ion shall be and is hereby amended by revoking the 

First  Deed of Am endm ent  and the am endm ents contained therein. 

2.2 I f the Nom inated Beneficiary am ends its t rust  deed on 30 Decem ber 2009, the 

Crown Deed of Nom inat ion shall be and is hereby further am ended with effect  

from  30 December 2009 by insert ing the underlined text , and delet ing the 

crossed out  text , as shown in the version of the Crown Deed of Nom inat ion set  

out  in Schedule 1 to this Deed. 

2.3 Subject  to clause 2.4, the Crown Deed of Nom inat ion shall be and is hereby 

am ended, with effect  from  31 Decem ber 2009, by insert ing the underlined text , 

and delet ing the crossed out  text , as shown in the version of the Crown Deed of 

Nom inat ion set  out  in Schedule 2 to this Deed and, for the avoidance of doubt , if 

the Nom inated Beneficiary does not  amend its t rust  deed on 30 Decem ber 2009 

the amendm ents pursuant  to clause 2.2 that  have been assumed for the 

purposes of showing the likely form  of the Crown Deed of Nom inat ion on 31 

Decem ber 2009 in Schedule 2 shall have no effect . 

2.4 I f, by 5: 00pm  on 30 December 2009, none of the Principal Debtors that  the 

Nom inated Beneficiary has investm ents in as at  that  date has signed a Revised 

Deed, then clause 2.3 of this Deed of Am endm ent  shall not  take effect  and that  

Nom inated Beneficiary shall cont inue to be bound by the exist ing term s of the 

Crown Deed of Nom inat ion as am ended by clauses 2.1 and 2.2 of this Deed of 

Am endm ent . 

3 CONFI RMATI ON  

The Crown Deed of Nom inat ion shall cont inue in full force and effect , and the 

Crown hereby confirm s its obligat ions, r ights, powers and dut ies under the Crown 

Deed of Nom inat ion, as the sam e m ay be m odified, altered or varied by this 

Deed. 
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Date:  2009 

PARTI ES 

Her Majesty the Queen in r ight  of New  Zealand  act ing by and through the Minister 

of Finance (Crown)  

Kiw ibank I nvestm ent  Managem ent  Lim ited in its capacity as m anager of the Fund 

and Trustees Executors Lim ited  in its capacity as t rustee of the Fund ( together, the 

Nom inee)  

BACKGROUND 

A Given turm oil in world financial m arkets and the need to m aintain public 

confidence in New Zealand’s financial system  and in order to m aintain the 

confidence of general public depositors in New Zealand financial inst itut ions it  

appears to the Minister of Finance that  it  is necessary and expedient  in the public 

interest  that  the Crown guarantees certain am ounts owing to certain persons. 

B To achieve this, the Crown intends to enter into Deeds of Guarantee, under which 

it  will guarantee certain obligat ions of the Principal Debtor (under each Deed of 

Guarantee)  to Creditors (under each Deed of Guarantee)  

C For the purposes of the Deeds of Guarantee, a Creditor includes any Person that  

has been designated by the Crown by deed as a Nom inated Beneficiary. 

D Recognising that  som e m em bers of the public obtain exposure to cash deposits 

through collect ive investment  schem es that  only invest  in debt  securit ies of the 

New Zealand government  or inst itut ions subject  to a Deed of Guarantee, the 

Crown has agreed to designate the t rustee of the Fund as a Nom inated 

Beneficiary for the purposes of the Deeds of Guarantee so that  those m em bers of 

the public who do invest  through such collect ive investm ent  schem es obtain the 

benefit  of the Crown’s guarantee. 

THE PARTI ES AGREE as follows:  

1  I NTERPRETATI ON 

1.1 Definit ions 

I n this Deed, unless the context  requires otherwise:  

Announcem ent  Date m eans 12 October 2008. 
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Capped Am ount  m eans, in respect  of a Relevant  Guarantee and in respect  of each 

Relevant  Person in respect  of that  Relevant  Guarantee at  5.00pm  on the day the 

relevant  Default  Event  occurs under the Relevant  Guarantee, the lesser of:  

(a)  the aggregate of the amounts calculated in accordance with the following formula 

in respect  of each Class held by the Relevant Person:  

Tthe am ount  calculated in accordance with the form ula set  out  in clause 

3.1 in respect  of each such Class and the Relevant  Guarantee, m ult iplied 

by (X divided by Y) , where:  

X =   the Subscript ion Am ount  of unsubordinated Fund Securit ies of that  

Class that  are on issue and held by that  Relevant  Person plus 

accrued but  unpaid returns on those Fund Securit ies;  

Y =   the aggregate Subscript ion Am ounts of unsubordinated Fund 

Securit ies of that  Class that  are on issue and held by all Relevant  

Persons in respect  of that  Relevant  Guarantee plus accrued but  

unpaid returns on those Fund Securit ies, and  

(b)  one m illion New Zealand dollars ($1,000,000) . 

Condit ions m eans, at  any t im e:  

(a)  the Trust  Deed and the rules of the Fund at  that  t im e;  and  

(b)  the term s and condit ions of each Fund Security that  is outstanding at  that  

t im e. 

Debt  Security  has the m eaning in sect ion 2 of the Securit ies Act  1978, but  as if 

the phrase “deposited with, lent  to or otherwise owing by any person”  in that  

definit ion read “deposited with or lent  to any person” .  

Deed of Guarantee m eans, from  t im e to t im e, each docum ent  under which the 

Crown has guaranteed the obligat ions of a Principal Debtor to Creditors as part  of 

the New Zealand governm ent ’s program m e, announced on the Announcem ent  

Date, to guarantee certain deposits in eligible financial inst itut ions, and that  

meets the following condit ions:  

(a)  the docum ent  has been executed and delivered by the Crown and the 

Principal Debtor thereunder, and remains in full force and effect ;  and 

(b)  the docum ent  includes Nom inated Beneficiar ies in the definit ion of Creditor 

therein. 
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Establishm ent  Deed means the Establishment  Deed for the Kiwibank PIE Term 

Deposit  Fund between the manager and the t rustee dated 26 May 2008 as 

amended with effect  from  30 Decem ber 2009. 

Fund means the Kiwibank PIE Term Deposit  Fund. 

Fund Security m eans a unit  issued or to be issued by or in respect  of the Fund. 

Guarantee Period m eans the period com m encing at  12.01am  on the 

Announcem ent  Date and expir ing at  12.01am on 12 October 2010. 

I ndebtedness m eans any obligat ion:  

(a)  of a Principal Debtor to pay m oney (whether present  or future)  to the 

t rustee of the Fund in respect  of Debt  Securit ies issued by that  Pr incipal 

Debtor, if that  Pr incipal Debtor is a Person incorporated or established in 

New Zealand;  and 

(b)  of a Principal Debtor to pay m oney (whether present  or future)  to the 

t rustee of the Fund in respect  of Debt  Securit ies issued by that  Pr incipal 

Debtor from  and in respect  of it s New Zealand Branch, if that  Pr incipal 

Debtor is a Person incorporated or established overseas, 

but  excluding ( in each case)  any obligat ions which in term s of pr ior ity of paym ent  

and otherwise on a winding up, dissolut ion or liquidat ion of the Principal Debtor 

would rank behind the unsecured unsubordinated obligat ions of the Principal 

Debtor. 

New Zealand Branch ,  in respect  of a Relevant  Guarantee, has the m eaning given 

to that  term  in the Relevant  Guarantee.  

Party m eans the Crown or the Nom inee, and Part ies m eans them  collect ively. 

Person includes an individual, a body corporate, any associat ion of persons 

(whether corporate or not ) , a t rust  ( including the t rustees of a t rust  act ing in 

that  capacity) , and a state and any agency of a state ( in each case whether or 

not  having separate legal personality) .  

Registered Bank m eans a Person registered as a bank under the Reserve Bank 

Act . 

Relevant  Guarantee has the m eaning given to that  term  in clause 3.1. 

Relevant  Person m eans, in respect  of a Relevant Guarantee, a Person who would 

be a Creditor under that  Relevant  Guarantee if they had held a Debt  Security 
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issued by the Relevant  Principal Debtor, provided that  to the extent  any such 

Person is act ing as a bare t rustee for one or m ore beneficiar ies of a t rust , each 

beneficiary who would be a Creditor under the Relevant  Guarantee if they had 

held a Debt  Security issued by the Relevant  Principal Debtor shall be a Relevant  

Person,  and that  t rustee shall not  be a Relevant  Person.  

Relevant  Pr incipal Debtor  has the m eaning given to that  term  in clause 3.1. 

Reserve Bank Act  m eans the Reserve Bank of New Zealand Act  1989. 

Subscript ion Am ount  m eans, in relat ion to a Fund Security, the aggregate of:  

(a)  the init ial subscr ipt ion am ount  for the Fund Security;  and  

(b)  any further am ount  or am ounts paid by, or for the benefit  of, the holder 

of the Fund Security in respect  of the Fund Security in accordance with 

the Trust  Deed, 

m inus any am ount  or am ounts paid to or for the benefit  of the holder of the 

Fund Securit y which const itutes a repaym ent  of any of the am ounts referred to 

in paragraphs (a)  or (b)  above in respect  of the Fund Security, whether by way 

of redem pt ion of the Fund Security, withdrawal or any other m eans. 

Trust  Deed m eans the Kiwibank PI E Unit  Trust  Deed between the m anager and 

the t rustee dated 26 May 2008 as am ended with effect  from  30 Decem ber 

2009. 

1.2 Definit ions and I nterpretat ion:  Unless the context  otherwise requires, any 

term  in this Deed which is defined in the Trust  Deed or Establishm ent  Deed and 

is not  specifically defined in this Deed shall have the meaning given in the Trust  

Deed or Establishm ent  Deed on the date of this Deed.  Any change to the 

definit ion of any such term  in the Trust  Deed or Establishm ent  Deed subsequent  

to the date of this Deed shall be disregarded for the purposes of clause 1.2 and 

this Deed. 

1.3 Construct ion  

I n this Deed, unless the context  requires otherwise:  

(a)  Headings:   headings are for convenience only, and do not  affect  

interpretat ion;  

(b)  Sect ions, Clauses and Schedules:   a reference to a sect ion or a clause or 

schedule is a reference to a sect ion or clause in, or schedule to, this Deed;  

(c)  Singular and plural:   the singular includes the plural and the converse;  
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(d)  Part icular party or person:   a reference to a part icular party or person 

includes that  party ’s or person’s executors, adm inist rators, successors, 

subst itutes and assigns;  

(e)  Deed or docum ent :   a reference to a deed or  a docum ent  is to the deed or 

docum ent  as amended, novated, supplem ented or replaced from  t im e to 

t im e;   

( f)  Legislat ion:   a reference to legislat ion or to a provision of legislat ion 

includes any am endm ents and re-enactm ents of it ,  a legislat ive provision 

subst ituted for it  and a statutory regulat ion, rule, order or inst rum ent  m ade 

under or issued pursuant  to it ;   

(g)  Capitalised terms:   each capitalised term  used in this Deed, but  not  defined 

in this Deed, has the m eaning given to it  in each Deed of Guarantee or the 

Relevant  Guarantee, as the context  requires;  and 

(h)  Nom inee:   for the avoidance of doubt , each reference:  

( i)  in clauses 4.1(a)  and 4.3 to inform at ion relat ing to the Nom inee shall 

include a reference to inform at ion relat ing to the Fund;   

( ii)  in clause 10.2(a)  to the business or affairs of the Nom inee shall 

include a reference to the business or affairs of the Fund;  and 

( iii)  in clauses 4.2(b)  and 4.2(c)  to the Nom inee shall include a reference 

to the Fund. 

2  DESI GNATI ON 

2.1 The Crown hereby designates the t rustee of the Fund as a Nom inated Beneficiary 

for the purposes of each Deed of Guarantee, on and subject  to the term s and 

condit ions of this Deed. 

3  PAYMENTS 

3.1 Any am ount  payable to the t rustee of the Fund by the Crown under a Deed of 

Guarantee ( the Relevant  Guarantee)  shall be payable in accordance with, and on 

the term s set  out  in, the Relevant  Guarantee, except  that  the am ount  payable to 

the t rustee of the Fund by the Crown under a Relevant  Guarantee shall be, 

subject  to clauses 3.2, 3.3 and 3.4, the aggregate of the am ounts calculated in 

accordance with the following form ula in respect  of each Class in the Fund:  

P =  I PD mult iplied by (X divided by Y) , where:  
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P =  the am ount  payable by the Crown to the t rustee of the Fund pursuant  to the 

Relevant  Guarantee;  

I PD =  the total I ndebtedness to the t rustee of the Fund of the Principal Debtor 

whose obligat ions are guaranteed under the Relevant  Guarantee ( the Relevant  

Principal Debtor)  in respect  of deposits at t r ibutable to the relevant  Class at  

5.00pm  on the day the relevant  Default  Event  occurs under the Relevant  

Guarantee to the extent  that  such I ndebtedness has not  been subsequent ly paid 

to the t rustee of the Fund;  

X =  the aggregate Subscript ion Am ount  of unsubordinated Fund Securit ies of the 

relevant  Class that  are on issue and that  are held by or on behalf of Relevant  

Persons in respect  of the Relevant  Guarantee at  5.00pm  on the day the relevant  

Default  Event  occurs under the Relevant  Guarantee, plus accrued but  unpaid 

returns on those Fund Securit ies;  

Y =  the aggregate Subscript ion Am ount  of unsubordinated Fund Securit ies of the 

relevant  Class that  are on issue at  5.00pm  on the day the relevant  Default  Event  

occurs under the Relevant  Guarantee, plus accrued but  unpaid returns on those 

Fund Securit ies.  

3.2 I n the event  that  the am ount  calculated to be payable by the Crown to the 

t rustee of the Fund pursuant  to a Relevant  Guarantee in accordance with the 

form ula set  out  in clause 3.1 exceeds the aggregate of the Capped Am ounts for 

each Relevant  Person at  5.00pm  on the day the relevant  Default  Event  occurs 

under the Relevant  Guarantee, the am ount  payable by the Crown to the t rustee 

of the Fund pursuant  to that  Relevant  Guarantee shall be, subject  to clause 3.3, 

the aggregate of those Capped Am ounts. 

3.3 I n devising the form ula set  out  in paragraph (a)  of the definit ion of Capped 

Am ount , the Crown has assum ed that  Relevant  Persons will be ent it led to receive 

am ounts paid from  the Fund in accordance with uniform  r ights applying to 

Relevant  Persons generally.  The Crown therefore reserves the r ight  to alter the 

form ula set  out  in paragraph (a)  of the definit ion of Capped Am ount  in respect  of 

each Relevant  Person, depending on the st ructure and rules of the Fund, to 

ensure that  the am ount  calculated by that form ula correct ly reflects that  Relevant  

Person’s r ights to receive am ounts paid from  the Fund. 

3.4 The Crown’s obligat ion to m ake any paym ent  in respect  of a Relevant  Guarantee 

is condit ional on the Crown being sat isfied that , under the Condit ions or 

otherwise, no am ount  of that  paym ent  can be paid to (or otherwise m ade 

available for the benefit  of)  a Person who would not  be a Relevant  Person in 

respect  of that  Relevant  Guarantee.  
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4  REPORTI NG 

4.1 Nom inee to Supply I nform at ion to the Crow n 

(a)  The Crown m ay at  any t im e during the Guarantee Period require from  the 

Nom inee any inform at ion relat ing to the financial posit ion or affairs, or the 

business, m anagem ent  or operat ion, of the Nom inee. 

 (b)  During the Guarantee Period, the Nom inee shall prom pt ly deliver to the Secretary 

to the Treasury the following:  

( i)  a t rue, correct  and up to date copy of any t rust  deed in respect  of the 

Fund, any investm ent  policy of the Fund and the m ost  recent  investm ent  

statem ent  and registered prospectus ( if any)  from  t im e to t im e in respect  

of Fund Securit ies;  

( ii)  any m em orandum  of am endm ents that  is registered in respect  of any t rust  

deed or registered prospectus referred to in clause 4.1(b) ( i)  above, and 

any am endm ents in respect  of any investm ent  policy referred to in clause 

4.1(b) ( i)  above. 

(c)  At  any t im e the t rustee of the Fund delivers a Not ice of Claim  under a Deed of 

Guarantee, the Nom inee shall also deliver to the Crown such evidence as the 

Crown reasonably considers appropr iate in order to ascertain the extent  of its 

liabilit y to the t rustee of the Fund, including in respect  of the m at ters relevant  

under clause 3.4. 

4.2 Third Party I nform at ion 

The Nom inee authorises the Crown to contact  and request  inform at ion from  those 

third part ies that  the Crown requires, including (but  not  lim ited to) :  

(a)  The t rustee of any Debt  Security held by the Nom inee;  

(b)  The auditors of the Nom inee;  

(c)  The Nom inee’s bankers or any other providers of finance;  

(d)  The Securit ies Com m ission;  

(e)  The Regist rar of Com panies;  and 

( f)  The Reserve Bank of New Zealand, 

and shall author ise all such requested disclosure and use it s best  endeavours to 

ensure that  any such person provide requested inform at ion as soon as 

pract icable. 
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4.3 Sharing of I nform at ion 

The Nom inee authorises the Crown to share inform at ion provided in accordance 

with clauses 4.1 and 4.2 with the Reserve Bank of New Zealand and authorises 

the Reserve Bank of New Zealand to share with the Crown any inform at ion 

relat ing to the Nom inee that  the Reserve Bank has collected in connect ion with its 

funct ions under the Reserve Bank Act . 

4.4 Failure to Com ply w ith I nform at ion Request  

(a)  I f the Nom inee fails to com ply with clause 4.1 or clause 4.2, or supplies 

inform at ion or data that  is false or m isleading in a m aterial part icular, the Crown 

m ay give public not ice that  the Nom inee has failed to com ply with the relevant  

provision and that  the Nom inee has 14 days to comply with it .  

(b)  I f the Nom inee fails to com ply within the 14 day period in clause 4.4(a)  the 

Crown m ay give public not ice that  the t rustee of the Fund shall cease to be a 

Nom inated Beneficiary for the purposes of each Deed of Guarantee in 14 days. 

(c)  Following the expiry of the second 14 day period the t rustee of the Fund shall 

cease to be a Nom inated Beneficiary for the purposes of each Deed of Guarantee.   

5  COMPLI ANCE W I TH PRUDENTI AL SUPERVI SI ON OR OTHER MATTERS 

5.1 I f the Nom inee fails to com ply with:   

(a)  any prudent ial supervision direct ion, not ice or requirement  under any 

statute or regulat ion or otherwise;  or 

(b)  the Condit ions applicable at  any t im e,  

then such failure shall be a breach of this Deed and the Crown may give public 

not ice that  the Nom inee is in breach of this Deed. 

5.2 I f the breach is not  rem edied to the Crown’s sat isfact ion within 14 days of the 

public not ice the Crown may give public not ice that  the t rustee of the Fund shall 

cease to be a Nom inated Beneficiary for the purposes of each Deed of Guarantee 

in 14 days. 

5.3 Following the expiry of the second 14 day period the t rustee of the Fund shall 

cease to be a Nom inated Beneficiary for the purposes of each Deed of Guarantee.   

6  ACKNOW LEDGEMENT 

6.1 The Part ies acknowledge that  the offering or entering into of this Deed does not  

in any respect  rest r ict  any regulatory or supervisory act ion by the Reserve Bank 

or other regulator, or any act ion the Crown m ay take, including but  not  lim ited to 



SCHEDULE 1  9 

 

 

extending any Deed of Guarantee, not  extending the term  of any Deed of 

Guarantee or enter ing into any other Crown Deed of Nom inat ion or other 

docum ent  of sim ilar effect . 

7  I N I TI AL AND ONGOI NG OBLI GATI ONS  

7.1 W arranty on signing of Deed 

(a)  The Nom inee warrants that , as of the date of the Nom inee signing this Deed, the 

Fund’s only investm ents are securit ies issued by the New Zealand governm ent  

and/ or Debt  Securit ies issued by any Person that  is a Pr incipal Debtor and being 

Debt  Securit ies that  would const itute I ndebtedness (as defined in a Deed of 

Guarantee) . 

(b)  The Nom inee warrants on the date of the Nom inee signing this Deed and on each 

other day during the Guarantee Period that  the Condit ions exist ing on that  day 

provide or have the effect  that  no am ount  received by the t rustee of the Fund 

from  the Crown in respect  of a Relevant  Guarantee could be paid to (or otherwise 

m ade available for the benefit  of)  a Person who would not  be a Relevant  Person 

in respect  of that  Relevant  Guarantee. 

7.2 Business of the Fund 

During the Guarantee Period the Nom inee shall ensure that  the Fund does not  

m ake any new investm ent  in anything other than securit ies issued by the New 

Zealand governm ent  and/ or Debt  Securit ies issued by any Registered Bank that  

is a Principal Debtor at  the t im e of that  investm ent  and being Debt  Securit ies that  

would const itute I ndebtedness (as defined in a Deed of Guarantee) . 

7.3 Non- com pliance 

(a)  I f the Nom inee fails to com ply with clauses 7.1(a) , 7.1(b)  or 7.2, the Crown may 

give public not ice that  the Nom inee has failed to com ply with the relevant  

provision and that  the Nom inee has 14 days to rem edy that  non-com pliance. 

(b)  I f the Nom inee fails to remedy that  non-compliance within the 14 day per iod in 

clause 7.3(a)  the Crown m ay give public not ice that  the t rustee of the Fund shall 

cease to be a Nom inated Beneficiary for the purposes of each Deed of Guarantee 

in 14 days. 

(c)  Following the expiry of the second 14 day period the t rustee of the Fund shall 

cease to be a Nom inated Beneficiary for the purposes of each Deed of Guarantee. 

8  NO ASSI GNMENT 

8.1 Neither Party m ay assign or t ransfer any of its r ights under this Deed. 
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9  GOVERNI NG LAW  AND JURI SDI CTI ON 

9.1 Governing Law   

This Deed is governed by and is to be const rued in accordance with New Zealand 

law.  

9.2 New  Zealand Courts 

Each of the Part ies ir revocably and uncondit ionally agrees that  the Courts of New 

Zealand shall have non-exclusive jur isdict ion to hear and determ ine each suit , 

act ion or proceeding (proceedings)  and to set t le disputes that  m ay arise out  of or 

in connect ion with this Deed and for these purposes irrevocably subm its to the 

non-exclusive jur isdict ion of those courts. 

1 0  GENERAL 

10.1 Ent ire Agreem ent  

This Deed const itutes the ent ire agreem ent  between the Part ies in relat ion to its 

subject  mat ter.  I t  replaces all ear lier discussions, negot iat ions and agreem ents 

relat ing to that  subject  m at ter, except  that  any r ights of the Crown and 

obligat ions of the Nom inee arising as a result  of any m isrepresentat ion by or on 

behalf of the Nom inee prior to execut ion of this Deed shall cont inue. 

10.2 W ithdraw al and am endm ent  

(a)  I f the Crown reasonably considers that  the business or affairs of the Nom inee are 

being, or are intended or likely to be, carr ied on in a m anner which:  

( i)  will or m ay extend the effect ive benefit  of any Deed of Guarantee to 

Persons who are not  intended to receive that  benefit ;  or  

( ii)  is or would be otherwise inconsistent  with the intent ions of the Crown in 

entering into this Deed, 

in each case an “ I nappropriate Act iv it y” , the Crown m ay withdraw the designat ion 

of the t rustee of the Fund as a Nom inated Beneficiary for the purposes of one or 

m ore Deeds of Guarantee by writ ten not ice to the Nom inee. 

(b)  The Crown m ay, without  the consent  of the Nom inee, am end any provision of this 

Deed if the Crown is reasonably sat isfied that  the amendm ent  will not  be 

m aterially adverse to that  group of investors in the Fund taken as a whole, who 

would be Creditors under each Deed of Guarantee if they held a Debt  Security 

issued by each Principal Debtor. 

 (c)  Any not ice given under clause 10.2(a)  m ay be expressed to take effect  

im m ediately on delivery or at  any t im e thereafter, and shall take effect  

accordingly. 
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(d)  On the taking effect  of a not ice given under clause 10.2(a) , the t rustee of the 

Fund shall cease to be a Nom inated Beneficiary for the purposes of each relevant  

Deed of Guarantee. 

10.3 Public Not ice 

A cert if icate from  the Crown ( i)  to the effect  that  it  is sat isfied that  it  has given 

public not ice for the purposes of this Deed and ( ii)  as to the date on which that  

public not ice was given shall, in the absence of m anifest  error, be conclusive 

evidence of that  public not ice and that  date. 

10.4 Currency am ounts 

Any reference in this Deed to an am ount  shall, to the extent  that  that  am ount  is 

not  already denom inated in New Zealand Dollars, m ean the am ount  determ ined 

by the Crown to be the New Zealand Dollar equivalent  of that  am ount  as at  the 

t ime relevant  to it s calculat ion or determ inat ion. 

10.5 W arranty 

Each of the t rustee of the Fund and the m anager of the Fund represents and 

warrants to the Crown that  it  is duly author ised to execute and deliver this Deed, 

and that  upon execut ion of this Deed by it  and the Crown it  will const itute the 

legal, valid and binding obligat ions of it ,  enforceable against  it  in accordance with 

its term s. 

10.6 Joint  and several obligat ions 

Each of the t rustee of the Fund and the m anager of the Fund shall have, on a 

joint  and several basis, all of the obligat ions of the Nom inee under this Deed. 

EXECUTED AND DELI VERED as a Deed by 

Her Majesty the Queen in r ight  of 

New  Zealand act ing by and through John 

Whitehead for and on behalf of the Minister 

of Finance in the presence of:  

Witness’ signature:   

Witness’ occupat ion:  

Witness’ address:  

 

)

)

)

)

)

)

)

)  

)

 

 

___________________________ 

John Whitehead 
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KI W I BANK I NVESTMENT MANAGEMENT 

LI MI TED ,  in its capacity as m anager of the 

Kiwibank PI E Term  Deposit  Fund, by 

two Directors:  

___________________________ 

Signature of Director 

___________________________ 

Nam e of Director 

  

 

 

 

___________________________ 

Signature of Director 

___________________________ 

Nam e of Director 

 

 

 

TRUSTEES EXECUTORS LI MI TED ,  

in it s capacity as t rustee of the 

Kiwibank PI E Term  Deposit  Fund, by 

two Authorised Signatories in the 

presence of:  

__________________________ 

Witness signature  

__________________________ 

Full nam e 

__________________________ 

Address 

__________________________ 

Occupat ion 

 

 
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  

 __________________________ 

Signature  

__________________________ 

Nam e 

__________________________ 

Signature 

__________________________ 

Nam e 
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Her Majesty the Queen in r ight  of New Zealand 

and 

Kiwibank I nvestm ent  Managem ent  Lim ited 
( in its capacity as m anager)  

and 

Trustees Executors Lim ited 
( in its capacity as t rustee)  

of the 

Kiwibank PI E Term  Deposit  Fund 

 

 

 

Crown Deed of Nom inat ion  

(Unit  Trust )  
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Date:  2009 

PARTI ES 

Her Majesty the Queen in r ight  of New  Zealand  act ing by and through the Minister 

of Finance (Crown)  

Kiw ibank I nvestm ent  Managem ent  Lim ited in its capacity as m anager of the Fund 

and Trustees Executors Lim ited  in its capacity as t rustee of the Fund ( together, the 

Nom inee)  

BACKGROUND 

A Given turm oil in world financial m arkets and the need to m aintain public 

confidence in New Zealand’s financial system  and in order to m aintain the 

confidence of general public depositors in New Zealand financial inst itut ions it  

appearsappeared to the Minister of Finance that  it  iswas necessary and expedient  

in the public interest  that  the Crown guaranteesguaranteed certain am ounts 

owing to certain persons. 

B To achieve this, the Crown intends to enterentered into Deeds of Guarantee ( the 

I nit ial Deeds and each an I nit ial Deed) , under which it  will guaranteeguaranteed 

certain obligat ions of the Principal Debtor (under each I nit ial Deed of Guarantee)  

to Creditors (under each I nit ial Deed of Guarantee) ) . 

C Under clause 10.3(b)  (of the I nit ial Deeds for non-bank deposit  takers and 

building societ ies and credit  unions)  and clause 9.3(b)  (of the I nit ial Deed for 

registered banks)  (each referred to as the Am ending Clause) , the Crown m ay 

withdraw the I nit ial Crown Guarantee by writ ten not ice to each relevant  Principal 

Debtor if the Crown considers it  appropr iate to do so ( the Not ice of Withdrawal) , 

so long as before the Not ice of Withdrawal is given to each relevant  Pr incipal 

Debtor, the Crown has m ade an offer to each relevant  Principal Debtor to enter 

into a new deed of guarantee ( the Revised Deed and the Revised Deeds)  with 

each relevant  Pr incipal Debtor, with effect  from  the Not ice of Withdrawal taking 

effect , on term s which the Crown, taking into account  clause 10.3(d)  (of the 

I nit ial Deeds for non-bank deposit  takers and building societ ies and credit  unions)  

and clause 9.3(d)  (of the I nit ial Deed for registered banks) , reasonably considers 

to be not  m ater ially adverse to “Creditors”  generally (as that  term  is defined in 

the I nit ial Deed)  as com pared to the terms of the I nit ial Deed.  

D The Crown is intending to m ake an offer to each relevant  Principal Debtor, under 

the relevant  Am ending Clause, to enter into a Revised Deed with each relevant  

Principal Debtor on term s which the Crown reasonably considers to be not  

m ater ially adverse to “Creditors”  generally as com pared to the term s of the I nit ial 

Deed. 
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E I f the relevant  Pr incipal Debtor accepts the Crown’s offer to enter into a Revised 

Deed, the Revised Deed shall take effect  on and from  the date specified by the 

Crown in the Not ice of Withdrawal. 

CF For the purposes of the I nit ial Deeds of Guaranteeand the Revised Deeds, a 

Creditor includes any Person that  has been designated by the Crown by deed as a 

Nom inated Beneficiary. 

DG Recognising that  som e m em bers of the public obtain exposure to cash deposits 

through collect ive investment  schem es that  only invest  in debt  securit ies of the 

New Zealand government  or inst itut ions subject  to a Deed of Guarantee, the 

Crown has agreed to designate the t rustee of the Fund as a Nom inated 

Beneficiary for the purposes of the I nit ial Deeds of Guarantee so that  those 

m em bers of the public who do invest  through such collect ive investm ent  schem es 

obtain the benefit  of the Crown’s guarantee. 

H The Crown and the Manager and Trustee of the Fund entered into a Deed of 

Nom inat ion dated 3 April 2009. 

I  Under clause 10.2(b)  of the Deed of Nom inat ion, the Crown m ay am end any 

provision of the Deed of Nom inat ion if the Crown is reasonably sat isfied that  the 

am endm ent  will not  be m ater ially adverse to that  group of investors in the Fund 

taken as a whole, who would be Creditors under each I nit ial Deed if they held a 

Debt  Securit y issued by each Principal Debtor.  

J The Crown has am ended the Deed of Nom inat ion, by the term s set  out  in the 

Deed of Am endm ent  of the Crown Deed of Nom inat ion and to take effect  on 31 

Decem ber 2009 provided that  by 5: 00pm  on 30 Decem ber 2009, at  least  one of 

the Principal Debtors that  the Nom inated Beneficiary has investm ents in as at  

that  date has signed a Revised Deed, which am endm ents the Crown considers 

will not  be m ater ially adverse to that  group of investors in the Fund taken as a 

whole, who would be Creditors under each I nit ial Deed if they held a Debt  

Security issued by each Principal Debtor. 

THE PARTI ES AGREE as follows:  

1  I NTERPRETATI ON 

1.1 Definit ions 

I n this Deed, unless the context  requires otherwise:  

Announcem ent  Date m eans 12 October 2008. 
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Capped Am ount  m eans, in respect  of a Relevant  Guarantee and in respect  of each 

Relevant  Person in respect  of that  Relevant  Guarantee at  5.00pm  on the day the 

relevant  Default  Event  occurs under the Relevant  Guarantee, the lesser of:  

(a)  the am ount  calculated in accordance with the form ula set  out  in clause 3.1 

in respect  of the Relevant  Guarantee, mult iplied by (X divided by Y) , 

where:  

X =   the Subscript ion Am ount  of unsubordinated Fund Securit ies that  are 

on issue and held by that  Relevant  Person plus accrued but  unpaid 

returns on those Fund Securit ies;  

Y =   the aggregate Subscript ion Am ounts of unsubordinated Fund 

Securit ies that  are on issue and held by all Relevant  Persons in 

respect  of that  Relevant  Guarantee plus accrued but  unpaid returns 

on those Fund Securit ies, and  

(b)  one m illion New Zealand dollars ($1,000,000) . 

Condit ions m eans, at  any t im e:  

(a)  the Trust  Deed and the rules of the Fund at  that  t im e;  and  

(b)  the term s and condit ions of each Fund Security that  is outstanding at  that  

t im e. 

Debt  Security  has the m eaning given to that  term  in sect ion 2 of the Securit ies 

Act  1978, but  as if the phrase “deposited with, lent  to or otherwise owing by any 

person”  in that  definit ion read “deposited with or lent  to any person” .  

Deed of Guarantee m eans, from  t im e to t im e, each docum ent  under which the 

Crown has guaranteed the obligat ions of a Principal Debtor to Creditors as part  of 

the New Zealand governm ent ’s program m e, announced on the Announcem ent  

Date, to guarantee certain deposits in eligible financial inst itut ions, and that  

meets the following condit ions:  

(a)  the docum ent  has been executed and delivered by the Crown and the 

Principal Debtor thereunder, and rem ains in full force and effect ;  and 

(b)  the docum ent  includes Nom inated Beneficiar ies in the definit ion of Creditor 

therein;  and 

(c)  the docum ent  includes a guarantee of all I ndebtedness that  becom es due 

and payable dur ing the Guarantee Period, 
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and includes the I nit ial Deed(s)  and the Revised Deed(s) . 

Establishm ent  Deed means the Establishment  Deed for the Kiwibank PIE Term 

Deposit  Fund between the manager and the t rustee dated 26 May 2008 as 

amended with effect  from  30 Decem ber 2009. 

Fund means the Kiwibank PIE Term Deposit  Fund. 

Fund Security m eans a unit  issued or to be issued by or in respect  of the Fund. 

Guarantee Period m eans the period com m encing at  12.01am  on the 

Announcem ent  Date and expir ing at  12.01am on 12 October 2010. 

I ndebtedness m eans any obligat ion:  

(a)  of a Principal Debtor to pay m oney (whether present  or future)  to the 

t rustee of the Fund in respect  of Debt  Securit ies issued by that  Pr incipal 

Debtor, if that  Pr incipal Debtor is a Person incorporated or established in 

New Zealand;  and 

(b)  of a Principal Debtor to pay m oney (whether present  or future)  to the 

t rustee of the Fund in respect  of Debt  Securit ies issued by that  Pr incipal 

Debtor from  and in respect  of it s New Zealand Branch, if that  Pr incipal 

Debtor is a Person incorporated or established overseas, 

but  excluding ( in each case) :  

(c)  any obligat ions which in term s of prior ity of paym ent  and otherwise on a 

winding up, dissolut ion or liquidat ion of the Principal Debtor would rank 

behind the unsecured unsubordinated obligat ions of the Principal Debtor.;  

(d)  any obligat ion under a Debt  Security in respect  of which the Crown has 

provided a guarantee (by issue of a “guarantee eligibility cert if icate” )  under 

the Crown’s Wholesale Funding Guarantee Facilit y (as defined in the Act ) ;  

and  

(e)  any other obligat ion excluded under any Revised Deed. 

I nit ial Crown Guarantee m eans the Crown Guarantee as defined in the I nit ial 

Deed. 

I nit ial Deed has the m eaning given in Background B above. 

Not ice of Withdrawal has the m eaning given in Background C above. 
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New Zealand Branch ,  in respect  of a Relevant  Guarantee, has the m eaning given 

to that  term  in the Relevant  Guarantee.  

Party m eans the Crown or the Nom inee, and Part ies m eans them  collect ively. 

Person includes an individual, a body corporate, any associat ion of persons 

(whether corporate or not ) , a t rust  ( including the t rustees of a t rust  act ing in 

that  capacity) , and a state and any agency of a state ( in each case whether or 

not  having separate legal personality) .  

Registered Bank m eans a Person registered as a bank under the Reserve Bank 

Act . 

Relevant  Guarantee has the m eaning given to that  term  in clause 3.1. 

Relevant  Person m eans, in respect  of a Relevant Guarantee, a Person who would 

be a Creditor under that  Relevant  Guarantee if they had held a Debt  Security 

issued by the Relevant relevant  Principal Debtor, provided that  to the extent  any 

such Person is act ing as a bare t rustee for one or m ore beneficiar ies of a t rust , 

each beneficiary who would be a Creditor under the Relevant  Guarantee if they 

had held a Debt  Security issued by the Relevant relevant  Principal Debtor shall be 

a Relevant  Person,  and that  t rustee shall not  be a Relevant  Person.  

Relevant  Pr incipal Debtor  has the m eaning given to that  term  in clause 3.1. 

Reserve Bank Act  m eans the Reserve Bank of New Zealand Act  1989. 

Revised Deed has the m eaning given in Background C above. 

Subscript ion Am ount  m eans, in relat ion to a Fund Security, the aggregate of:  

(a)  the init ial subscr ipt ion am ount  for the Fund Security;  and  

(b)  any further am ount  or am ounts paid by, or for the benefit  of, the holder 

of the Fund Security in respect  of the Fund Security in accordance with 

the Trust  Deed, 

m inus any am ount  or am ounts paid to or for the benefit  of the holder of the 

Fund Securit y which const itutes a repaym ent  of any of the am ounts referred to 

in paragraphs (a)  or (b)  above in respect  of the Fund Security, whether by way 

of redem pt ion of the Fund Security, withdrawal or any other m eans. 

Trust  Deed m eans the Kiwibank PI E Unit  Trust  Deed between the m anager and 

the t rustee dated 26 May 2008 as am ended with effect  from  30 Decem ber 

2009. 
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1.2 Definit ions and I nterpretat ion:  Unless the context  otherwise requires, any 

term  in this Deed which is defined in the Trust  Deed or Establishm ent  Deed and 

is not  specifically defined in this Deed shall have the meaning given in the Trust  

Deed or Establishm ent  Deed on the date of this Deed.  Any change to the 

definit ion of any such term  in the Trust  Deed or Establishm ent  Deed subsequent  

to the date of this Deed shall be disregarded for the purposes of clause 1.2 and 

this Deed. 

1.3 Construct ion  

I n this Deed, unless the context  requires otherwise:  

(a)  Headings:   headings are for convenience only, and do not  affect  

interpretat ion;  

(b)  Sect ions, Clauses and Schedules:   a reference to a sect ion or a clause or 

schedule is a reference to a sect ion or clause in, or schedule to, this Deed;  

(c)  Singular and plural:   the singular includes the plural and the converse;  

(d)  Part icular party or person:   a reference to a part icular party or person 

includes that  party ’s or person’s executors, adm inist rators, successors, 

subst itutes and assigns;  

(e)  Deed or docum ent :   a reference to a deed or  a docum ent  is to the deed or 

docum ent  as amended, novated, supplem ented or replaced from  t im e to 

t im e;   

( f)  Legislat ion:   a reference to legislat ion or to a provision of legislat ion 

includes any am endm ents and re-enactm ents of it ,  a legislat ive provision 

subst ituted for it  and a statutory regulat ion, rule, order or inst rum ent  m ade 

under or issued pursuant  to it ;   

(g)  Capitalised terms:   each capitalised term  used in this Deed, but  not  defined 

in this Deed, has the m eaning given to it  in each Revised Deed of 

Guarantee or the Relevant  Guarantee, as the context  requires;  and 

(h)  Nom inee:   for the avoidance of doubt , each reference:  

( i)  in clauses 4.1(a)  and 4.3 to inform at ion relat ing to the Nom inee shall 

include a reference to inform at ion relat ing to the Fund;   

( ii)  in clause 10.2(a)  to the business or affairs of the Nom inee shall 

include a reference to the business or affairs of the Fund;  and 
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( iii)  in clauses 4.2(b)  and 4.2(c)  to the Nom inee shall include a reference 

to the Fund. 

2  DESI GNATI ON 

2.1 The Crown hereby designates the t rustee of the Fund as a Nom inated Beneficiary 

for the purposes of each Deed of Guarantee, on and subject  to the term s and 

condit ions of this Deed. 

3  PAYMENTS 

3.1 Any am ount  payable to the t rustee of the Fund by the Crown under a Deed of 

Guarantee ( the Relevant  Guarantee)  shall be payable in accordance with, and on 

the term s set  out  in, the Relevant  Guarantee, except  that  the am ount  payable to 

the t rustee of the Fund by the Crown under a Relevant  Guarantee shall be, 

subject  to clauses 3.2, 3.3 and 3.4,3.2 to 3.6, the aggregate of the am ounts 

calculated in accordance with the following form ula:  

P =  I PD mult iplied by (X divided by Y) , where:  

P =  the am ount  payable by the Crown to the t rustee of the Fund pursuant  to the 

Relevant  Guarantee;  

I PD =  the total I ndebtedness to the t rustee of the Fund of the relevant  Principal 

Debtor whose obligat ions arewhich is guaranteed under the Relevant  Guarantee 

( the Relevant  Pr incipal Debtor)  at  5.00pm  on the day the relevant  Default  Event  

occurs under the Relevant  Guarantee to the extent  that  such I ndebtedness has 

not  been subsequent ly paid to the t rustee of the Fund;  

X =  the aggregate Subscript ion Am ount  of unsubordinated Fund Securit ies that  

are on issue and that  are held by or on behalf of Relevant  Persons in respect  of 

the Relevant  Guarantee at  5.00pm  on the day the relevant  Default  Event  occurs 

under the Relevant  Guarantee, plus accrued but  unpaid returns on those Fund 

Securit ies;  

Y =  the aggregate Subscript ion Am ount  of unsubordinated Fund Securit ies that  

are on issue at  5.00pm  on the day the relevant  Default  Event  occurs under the 

Relevant  Guarantee, plus accrued but  unpaid returns on those Fund Securit ies.  

3.2 I n the event  that  the am ount  calculated to be payable by the Crown to the 

t rustee of the Fund pursuant  to a Relevant  Guarantee in accordance with the 

form ula set  out  in clause 3.1 exceeds the aggregate of the Capped Am ounts for 

each Relevant  Person at  5.00pm  on the day the relevant  Default  Event  occurs 

under the Relevant  Guarantee, the am ount  payable by the Crown to the t rustee 
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of the Fund pursuant  to that  Relevant  Guarantee shall be, subject  to clause 

3.3,clauses 3.3 to 3.6 the aggregate of those Capped Am ounts. 

3.3 I f the Crown has entered into two or m ore Relevant  Guarantees with a Principal 

Debtor, then for the purposes of this Deed, all of those Relevant  Guarantees shall 

be deem ed to be one Relevant  Guarantee with the effect  that  if a Default  Event  

occurs in respect  of that  Principal Debtor:  

(a)  The Capped Am ount  shall be calculated once;  and 

(b)  the am ount  I pd for the purposes of clause 3.1 shall be the total 

I ndebtedness to the t rustee of the Fund of the Principal Debtor which is 

guaranteed under all the Relevant  Guarantees entered into with that  

Principal Debtor at  5.00pm  on the day the Default  Event  occurs under the 

Relevant  Guarantees to the extent  such I ndebtedness has not  been 

subsequent ly paid to the t rustee of the fund. 

3.33.4 I n devising the form ula set  out  in paragraph (a)  of the definit ion of Capped 

Am ount , the Crown has assum ed that  Relevant  Persons will be ent it led to receive 

am ounts paid from  the Fund in accordance with uniform  r ights applying to 

Relevant  Persons generally.  The Crown therefore reserves the r ight  to alter the 

form ula set  out  in paragraph (a)  of the definit ion of Capped Am ount  in respect  of 

each Relevant  Person, depending on the st ructure and rules of the Fund, to 

ensure that  the am ount  calculated by that form ula correct ly reflects that  Relevant  

Person’s r ights to receive am ounts paid from  the Fund. 

3.5 I n addit ion the Crown has assum ed for the purposes of clause 3.3 that  if a 

Default  Event  occurs in respect  of a Principal Debtor it  will also be a Default  Event  

under all the Relevant  Guarantees entered into with that  Principal Debtor.  The 

Crown therefore reserves the r ight  to am end the provisions of this Deed in an 

instance where a Default  Event  occurs under one of the Relevant  Guarantees 

relat ing to that  Pr incipal Debtor and, on a subsequent  date, a Default  Event  

occurs under another of the Relevant  Guarantees relat ing to that  Principal 

Debtor, to ensure that  the Relevant  Persons’ ent it lem ents and the Crown’s 

obligat ions are in substance the sam e as they would have been if a Default  Event  

had occurred at  the sam e t im e in relat ion to all the Relevant  Guarantees relat ing 

to that  Principal Debtor. 

3.43.6 The Crown’s obligat ion to m ake any payment  in respect  of a Relevant  Guarantee 

is condit ional on the Crown being sat isfied that , under the Condit ions or 

otherwise, no am ount  of that  paym ent  can be paid to (or otherwise m ade 

available for the benefit  of)  a Person who would not  be a Relevant  Person in 

respect  of that  Relevant  Guarantee.  
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4  REPORTI NG 

4.1 Nom inee to Supply I nform at ion to the Crow n 

(a)  The Crown m ay at  any t im e during the Guarantee Period require from  the 

Nom inee:  

( i)  any inform at ion in the possession or under the cont rol of the Nom inee 

relat ing to the financial posit ion or affairs, or the business, m anagem ent, 

or operat ion, of the Nom inee.;  or 

( ii)  any inform at ion concerning any investor in Fund Securit ies issued or 

proposed to be issued by the Nom inee to the extent  the Crown reasonably 

requires such inform at ion for the purposes of:  

A determ ining the nature and extent  of any of its r ights and 

obligat ions under this Deed;  

B exercising it s r ights and remedies under this Deed;  or 

C adm inistering paym ents to be made by it  under this Deed. 

(b)  During the Guarantee Period, the Nom inee shall prom pt ly deliver to the Secretary 

to the Treasury the following:  

( i)  a t rue, correct  and up to date copy of any t rust  deed in respect  of the 

Fund, any investm ent  policy of the Fund and the m ost  recent  investm ent  

statem ent  and registered prospectus ( if any)  from  t im e to t im e in respect  

of Fund Securit ies;  

( ii)  any m em orandum  of am endm ents that  is registered in respect  of any t rust  

deed or registered prospectus referred to in clause 4.1(b) ( i)  above, and 

any am endm ents in respect  of any investm ent  policy referred to in clause 

4.1(b) ( i)  above. 

(c)  At  any t im e the t rustee of the Fund delivers a Not ice of Claim  under a Deed of 

Guarantee, the Nom inee shall also deliver to the Crown such evidence as the 

Crown reasonably considers appropr iate in order to ascertain the extent  of its 

liabilit y to the t rustee of the Fund, including in respect  of the m at ters relevant  

under clause 3.4.clauses 3.2 to 3.6. 

4.2 Third Party I nform at ion 

The Nom inee authorises the Crown to contact  and request  inform at ion from  those 

third part ies that  the Crown requires, including (but  not  lim ited to) :  

(a)  Thethe t rustee of any Debt  Security held by the Nom inee;  
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(b)  Thethe auditors of the Nom inee;  

(c)  Thethe Nom inee’s bankers or any other providers of finance;  

(d)  Thethe Securit ies Com m ission;  

(e)  Thethe Regist rar of Com panies;  and 

( f)  any rat ing agency cont racted to provide rat ing inform at ion in respect  of the 

Nom inee;  and 

( f) (g)  Thethe Reserve Bank of New Zealand, 

and shallhereby authorises (and shall take any other step requested by the 

Crown to authorise)  all such requested disclosure, and will use it s best  

endeavours to ensure that  any such person provideprovides the requested 

inform at ion as soon as pract icable. 

4.3 Sharing of I nform at ion 

The Nom inee authorises the Crown to share inform at ion provided in accordance 

with clauses 4.1 and 4.2 with the Reserve Bank of New Zealand and authorises 

the Reserve Bank of New Zealand to share with the Crown any inform at ion 

relat ing to the Nom inee that  the Reserve Bank has collected in connect ion with its 

funct ions under the Reserve Bank Act the Securit ies Com m ission. 

4.4 Failure to Com ply w ith I nform at ion Request  

(a)  I f the Crown reasonably considers that  the Nom inee failshas failed to com ply with 

clause 4.1 or clause 4.2, or supplieshas supplied inform at ion or data that  is false 

or m isleading in a m aterial part icular, the Crown m ay give the Nom inee not ice 

(which m ay be by way of public not ice)  that :  

( i)  it  considers that  the Nom inee has failed to com ply with the relevant  

provision and that  or has supplied informat ion or data that  is false or 

m isleading in a m aterial part icular;  and 

( ii)  the Nom inee has 14 days to com ply with it .rect ify that  failure or supply, for 

which purpose “ rect ify”  m eans:  

A com plying with that  provision to the reasonable sat isfact ion of the 

Crown or supplying such addit ional inform at ion or data as ( in the 

reasonable opinion of the Crown)  is required to ensure that  the 

inform at ion or data previously supplied is not  false or m isleading in a 

m ater ial part icular (as the case m ay be) ;  or 
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B sat isfying the Crown (act ing reasonably)  that  it  has already com plied 

with that  provision or that  the relevant  inform at ion or data is not  

false or m isleading in a m ater ial part icular (as the case m ay be) . 

(b)  I f the Nom inee fails to complyso rect ify that  failure or supply within the 14 day 

period referred to in clause 4.4(a) ( ii)  the Crown m ay give public not ice that  the 

t rustee of the Fund shall ceaseceases to be a Nom inated Beneficiary for the 

purposes of each Deed of Guarantee in 14 dayson the date of that  not ice (or will 

cease at  such later date as may be specified in that  not ice) . 

(c)  FollowingOn the expiry of the second 14 day periodday of (or, as the case m ay 

be, the date specified in)  that  not ice the t rustee of the Fund shall ceaseceases to 

be a Nom inated Beneficiary for the purposes of each Deed of Guarantee.   

5  COMPLI ANCE W I TH PRUDENTI AL SUPERVI SI ON OR OTHER MATTERS 

5.1 I f the Crown reasonably considers that  the Nom inee failshas failed to com ply 

with:   

(a)  any prudent ial supervision direct ion, not ice or requirement  under any 

statute or regulat ion or otherwise;  or 

(b)  the Condit ions applicable at  any t im e,  

then such failure shall be a breach of this Deed and the Crown m ay give the 

Nom inee not ice (which m ay be by way of public not ice)  that  the Nom inee is in 

breach of this Deed:  

(c)  it  considers that  the Nom inee has failed to com ply with that , direct ion, 

not ice or requirem ent  or those Condit ions (as the case m ay be) ;  and 

(d)  the Nom inee has 14 days to rect ify that  failure, for which purpose “ rect ify”  

m eans:  

( i)  com plying with that , direct ion, not ice or requirem ent  or those 

Condit ions to the Crown’s reasonable sat isfact ion;  or 

( ii)  sat isfying the Crown (act ing reasonably)  that  it  has not  failed to 

comply with it .  

5.2 I f the breach is not  rem edied to the Crown’s sat isfact ion within 14 days of the 

public not iceNominee fails to so rect ify that  failure within the 14 day period 

referred to in clause 5.1(d)  the Crown m ay give public not ice that  the t rustee of 

the Fund shall ceaseceases to be a Nom inated Beneficiary for the purposes of 
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each Deed of Guarantee in 14 dayson the date of that  not ice (or will cease at  

such later date as m ay be specified in that  not ice). 

5.3 FollowingOn the expiry of the second 14 day periodday of (or, as the case m ay 

be, the date specified in)  that  not ice the t rustee of the Fund shall ceaseceases to 

be a Nom inated Beneficiary for the purposes of each Deed of Guarantee.   

6  ACKNOW LEDGEMENT 

6.1 The Part ies acknowledge that  the offering or entering into of this Deed does not  

in any respect  rest r ict  any regulatory or supervisory act ion by the Reserve Bank 

of New Zealand or other regulator, or any act ion the Crown m ay take, including 

but  not  lim ited to extending any Deed of Guarantee, not  extending the term  of 

any Deed of Guarantee or enter ing into any other Crown Deed of Nom inat ion or 

other docum ent  of sim ilar effect . 

7  I N I TI AL AND ONGOI NG OBLI GATI ONS  

7.1 W arranty on signing of Deed 

(a)  The Nom inee warrants that , as of the date of the Nom inee signing this Deed, the 

Fund’s only investm ents are securit ies issued by the New Zealand governm ent  

and/ or Debt  Securit ies issued by any Person that  is a Pr incipal Debtor and being 

Debt  Securit ies that  would const itute I ndebtedness (as defined in a Deed of 

Guarantee) . 

(b)  The Nom inee warrants on the date of the Nom inee signing this Deed and on each 

other day during the Guarantee Period that  the Condit ions exist ing on that  day 

provide or have the effect  that  no am ount  received by the t rustee of the Fund 

from  the Crown in respect  of a Relevant  Guarantee could be paid to (or otherwise 

m ade available for the benefit  of)  a Person who would not  be a Relevant  Person 

in respect  of that  Relevant  Guarantee. 

7.2 Business of the Fund 

During the Guarantee Period the Nom inee shall ensure that  the Fund does not  

m ake any new investm ent  in anything other than securit ies issued by the New 

Zealand governm ent  and/ or Debt  Securit ies issued by any Registered Bank that  

is a Principal Debtor at  the t im e of that  investm ent and being Debt  Securit ies that  

would const itute I ndebtedness (as defined in a Deed of Guarantee) ..  

7.3 Non- com pliance 

(a)  I f the Crown reasonably considers that  the Nom inee failshas failed to com ply with 

clauses 7.1(a) , 7.1(b)  or 7.2, the Crown may give the Nom inee not ice (which 

m ay be by way of public not ice)  that :  
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( i)  it  considers that  the Nom inee has failed to com ply with the relevant  

provision and that  ;  and  

( ii)  the Nom inee has 14 days to rem edy that  non-com pliance.rect ify that  

failure, for which purpose “ rect ify”  m eans:  

A complying with the relevant  provision to the reasonable sat isfact ion 

of the Crown;  or 

B sat isfying the Crown (act ing reasonably)  that  it  has not  so failed to 

comply with it .  

(b)  I f the Nom inee fails to remedyso rect ify that  non-com pliancefailure within the 14 

day period in clause 7.3(a) ( ii)  the Crown m ay give public not ice that  the t rustee 

of the Fund shall ceaseceases to be a Nom inated Beneficiary for the purposes of 

each Deed of Guarantee in 14 dayson the date of that  not ice (or will cease at  

such later date as m ay be specified in that  not ice). 

(c)  FollowingOn the expiry of the second 14 day periodday of (or, as the case m ay 

be, the date specified in)  that  not ice the t rustee of the Fund shall ceaseceases to 

be a Nom inated Beneficiary for the purposes of each Deed of Guarantee. 

8  NO ASSI GNMENT 

8.1 Neither Party m ay assign or t ransfer any of its r ights under this Deed. 

9  GOVERNI NG LAW  AND JURI SDI CTI ON 

9.1 Governing Law   

This Deed is governed by and is to be const rued in accordance with New Zealand 

law.  

9.2 New  Zealand Courts 

Each of the Part ies ir revocably and uncondit ionally agrees that  the Courts of New 

Zealand shall have non-exclusive jur isdict ion to hear and determ ine each suit , 

act ion or proceeding (proceedings)  and to set t le disputes that  m ay arise out  of or 

in connect ion with this Deed and for these purposes irrevocably subm its to the 

non-exclusive jur isdict ion of those courts. 

1 0  GENERAL 

10.1 Ent ire Agreem ent  

This Deed const itutes the ent ire agreem ent  between the Part ies in relat ion to its 

subject  mat ter.  I t  replaces all ear lier discussions, negot iat ions and agreem ents 

relat ing to that  subject  m at ter, except  that  any r ights of the Crown and 
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obligat ions of the Nom inee arising as a result  of any m isrepresentat ion by or on 

behalf of the Nom inee prior to execut ion of this Deed shall cont inue. 

10.2 W ithdraw al and am endm entas a  result  of I nappropriate Act ivity 

(a)  I f the Crown reasonably considers that  the business or affairs of the Nom inee 

have been (since the ent ry into this Deed) , are being, or are intended or likely to 

be, carr ied on in a m anner which:  

( i)  will or m ay extend the effect ive benefit  of any Deed of Guarantee to 

Persons who are not  intended to receive that  benefit ;  or  

( ii)  is or would be otherwise inconsistent  with the intent ions of the Crown in 

entering into this Deed, 

in each case an “ I nappropriate Act iv it y” , the Crown m ay withdraw the designat ion 

of the t rustee of the Fund as a Nom inated Beneficiary for the purposes of one or 

m ore Deeds of Guarantee by writ ten not ice to the Nom inee. 

(b)  The Crown m ay, without  the consent  of the Nom inee, am end any provision of this 

Deed if the Crown is reasonably sat isfied that  the amendm ent  will not  be 

m aterially adverse to that  group of investors in the Fund taken as a whole, who 

would be Creditors under each Deed of Guarantee if they held a Debt  Security 

issued by each Principal Debtor. 

(b)  Any not ice given under clause 10.2(a)  m ay be expressed to take effect  

im m ediately on delivery or at  any t im e thereafter, and shall take effect  

accordingly. 

(c)  On the taking effect  of a not ice given under clause 10.2(a) , the t rustee of the 

Fund shall cease to be a Nom inated Beneficiary for the purposes of any one or 

m ore Deeds of Guarantee withdrawn by writ ten not ice to the Nom inee pursuant  

to clause 10.2(a) . 

1 0 .3  Am endm ent  

The Crown m ay, without  the consent  of the Nom inee, am end any provision of 

this Deed if the Crown is reasonably sat isfied that  the amendm ent  will not  be 

m aterially adverse to that  group of investors in the Fund taken as a whole, who 

would be Creditors under each Deed of Guarantee if they held a Debt  Security 

issued by each Principal Debtor.  

(c)  Any not ice given under clause 10.2(a)  m ay be expressed to take effect  

im m ediately on delivery or at  any t im e thereafter, and shall take effect  

accordingly. 
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(d)  On the taking effect  of a not ice given under clause 10.2(a) , the t rustee of the 

Fund shall cease to be a Nom inated Beneficiary for the purposes of each relevant  

Deed of Guarantee. 

10.4 Public Not ice 

A cert if icate from  the Crown ( i)  to the effect  that  it  is sat isfied that  it  has given 

public not ice for the purposes of this Deed and ( ii)  as to the date on which that  

public not ice was given shall, in the absence of m anifest  error, be conclusive 

evidence of that  public not ice and that  date. 

10.5 Currency am ounts 

Any reference in this Deed to an am ount  shall, to the extent  that  that  am ount  is 

not  already denom inated in New Zealand Dollars, m ean the am ount  determ ined 

by the Crown to be the New Zealand Dollar equivalent  of that  am ount  as at  the 

t ime relevant  to it s calculat ion or determ inat ion. 

10.6 W arranty 

Each of the t rustee of the Fund and the m anager of the Fund represents and 

warrants to the Crown that  it  is duly author ised to execute and deliver this Deed, 

and that  upon execut ion of this Deed by it  and the Crown it  will const itute the 

legal, valid and binding obligat ions of it ,  enforceable against  it  in accordance with 

its term s. 

10.7 Joint  and several obligat ions 

Each of the t rustee of the Fund and the m anager of the Fund shall have, on a 

joint  and several basis, all of the obligat ions of the Nom inee under this Deed. 

10.8 Counterparts 

This Deed m ay be executed in any num ber of counterparts.  Once a party has 

executed a counterpart , and the other party has received a copy of the signed 

counterpart ,  that  counterpart  shall be deem ed to be as valid and binding on the 

party execut ing it  as if it  had been executed by both part ies.  

10.9 W aiver 

(a)  A waiver of any provision of this Deed shall not  be effect ive unless given in 

writ ing, and then it  shall be effect ive only to the extent  that  it  is expressly stated 

to be given. 

(b)  A failure, delay or indulgence by any party in exercising any power or r ight  shall 

not  operate as a waiver of that  power or r ight .  A single exercise or part ial 

exercise of any power or r ight  shall not  preclude further exercises of that  power 

or r ight  or the exercise of any other power or r ight . 
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10.10 Severability 

I f any part  of this Deed is held by any court  or adm inist rat ive body of com petent  

jur isdict ion to be illegal, void or unenforceable, such determ inat ion shall not  

impair the enforceability of the remaining parts of this Deed, but  the Nom inee 

and the Crown shall, if requested by either of them, negot iate in good faith in an 

endeavour to agree on such alternat ive provisions and/ or am endm ents as shall 

achieve as nearly as possible the or iginal intent  of this Deed ( including the 

severed part ) . 

10.11 W orking days 

Any paym ent  required to be made, or other act ion required to be taken, by this 

Deed on or by a date which is not  a working day (as defined in the Companies 

Act  1993)  shall be validly done if m ade or taken on or by (as the case m ay be)  

the next  working day (as so defined)  following that  date. 

 

EXECUTED AND DELI VERED as a Deed by 

Her Majesty the Queen in r ight  of 

New  Zealand act ing by and through John 

Whitehead for and on behalf of the Minister 

of Finance in the presence of:  

Witness’ signature:   

Witness’ occupat ion:  

Witness’ address:  

 

)

)

)

)

)

)

)

)  

)

 

 

___________________________ 

John Whitehead 

 

KI W I BANK I NVESTMENT MANAGEMENT 

LI MI TED ,  in its capacity as m anager of the 

Kiwibank PI E Term  Deposit  Fund, by 

two Directors:  

___________________________ 

Signature of Director 

___________________________ 

Nam e of Director 

  

 

 

 

___________________________ 

Signature of Director 

___________________________ 

Nam e of Director 
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TRUSTEES EXECUTORS LI MI TED ,  

in it s capacity as t rustee of the 

Kiwibank PI E Term  Deposit  Fund, by 

two Authorised Signatories in the 

presence of:  

__________________________ 

Witness signature  

__________________________ 

Full nam e 

__________________________ 

Address 

__________________________ 

Occupat ion 

 

 
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  

 __________________________ 

Signature  

__________________________ 

Nam e 

__________________________ 

Signature 

__________________________ 

Nam e 

 

 


