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Case No. ZA-2000-3395-7V-1A, Reference Fite 11-1453

Via E-mail
Gentlemen:

| am writing to you in support of the appeal to overturn the variance granted by the West Los
Angeles Planning Commission with regard to the loft at 3544 Centinela Avenue. As a long lime
resident of West Los Angeles and homeowner in the area, | am deeply concerned about this
decision and the precedent it may set.

| am sure you will receive many letters from local homeowners decrying the decision which
approves the variance and opens the door 1o new development — all of which raise legitimate
concerms. No one in the community wants to run the risk of Centinela Avenue becoming the
next Witshire Corridor. No one wants to open the door to developers who would love to put in
sky rises with beautiful ocean views, at the expense of long time hillside residents.| am
confident that others will be making those points far more eloquently than 1.

Instead, | would like to focus on a concern that is even more fundamental. The Planning
Commission’s decision unleashes a very dangerous precedent and one that should concern
every citizen of Los Angeles. Essentially, it says that if you manage to dupe the City into issuing
a permit based on either fraudulent statements or misrepresentations, the City then forfeits its
right to pull the permit upon discovery of the fraud or misrepresentation.
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The campaign to build the Shapendonks’ loft was very well orchestrated from the outset. The
record shows that they deliberately withheld critical information about the nature of the loft from
their neighbors. Not only were there numerous violations of policy and procedure in notifying
other Centinela Crest Homeownars about the loft, but the other residents were shacked when
construction breached the roof. Emergency meetings were called, one of which is partially
recorded. You can hear the outrage and concern expressed by several residents and the
accusations of lies and misrepresentations. | understand that a summary of the recording, as
well as the recording itself have been submitted to this body.

Bear in mind, that at every turn, the Shapendonks were guided by a professional contractor and
architect, licensed in the State, who knew - or should have known — the city laws and
regulations pertaining to such construction. Architect Michael Kent, with all of his experience
and professional acumen, was intimately familiar with the zoning regulations and requirements.

When, in the permitting process, the Shapendonks were advised that the loft be “No higher than
exist'y parapet,” Architect Kent knew exactly what this meant. As is its practice, the inspector of
L.os Angeles Department of Building & Saftey (LADBS) specifically noted this on the loft plans
that were approved by the City. There can be no mistaking that notation.

Nonetheless, the Shapendonks proceeded to construct the loft exactly as THEY wanted it — and
in flagrant disregard of the LADBS mandate.

When they sought final approval of the loft, they and their architect represented o the Gity that it
had been built according o plan. Nothing could be further from the truth. Not only does the loft
exceed the tallest parapet by several feet, but it sports a large domed skylight that was not
noted in the original plans. At night, the domed skylight is often brightly lit, disturbing the views
of surrounding neighbors.

Once LADBS realized that the loft was in violation of the height limitation imposed by the Q
condition, it issued a notice of intent lo revoke the permit. The Shapendonks' arguments in
support of their variance can be boiled down to two points:

1. You granted us a permif and we've relied on that, therefore you can't take it away now.
2 1t would be an economic hardship for us to remove or modify the loft.

The Shapendonks’ misrepresentations did not end with the permitting process. The case was
assigned to Sue Chang, one of the most thorough and well-respected zoning administrators in
the City. Administrator Chang held a hearing last spring where the Shapendonks, Architect
Kent and their counsel appeared as well as other members of the community. As noted on p.
10 of her report, the Shapendonks submitted to Administrator Chang the original building plans
that were conspicuously MISSING the LADBS mandate of “No higher than exist'g parapet.”
Given their previous actions, omissions and misrepresentations all of which are fully
documented, it is difficult to believe this was an oversight. In any event, Architect Kent - the
professional guiding the Shapendonks at every step — must have known that this was

"Despite this recording, the Shapendonks continue to tell the City that when they first proposed
the loft, none of their neighbors objected.
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misteading — or if the did not, then he was professionally incompetent and should be held
responsible.

Fortunately, Administrator Chang was able to quickly discern what was going on. Inissuing her
very thorough ruling, she identified the five distinct criteria that the Shapendonks would have to
meet in order to be awarded a variance:

CRITERJA 1: That strict application of the provisions of the Zoning Ordinance
would result in practical difficulties or unnecessary hardships consistent with the
general purpose and in intent of the zoning reguiations.

CRITERIA 2: That there are special circumstances applicable to the subject
property such as size, topography, location or surroundings that do not apply
generally to other property in the same zone and vicinity,

CRITERIA 3: That such variance is necessary for the preservation and enjoyment
of a substantial property right or use generally possessed by other property in the
same zone and vicinity, but which, because of such special circumstances and
practical difficulties or unnecessary hardships, is denied to the property in
question.

CRITERIA 4: That the granting of such a variance will not be materially
detrimental to the public welfare or injurious to the property or improvements in
the same zone or vicinity in which the property is located.

CRITERIA 5: That the granting of such variance will not adversely affect any
element of the General Plan.

in order to prevail on the variance, the Shapendonks needed to satisfy all five of the above
criteria. Legally, it is not enough to satisfy four of the specified criteria, and be lacking in the
fifth. In this case, however, the Shapendonks failed to satisfy a single one of the criteria — and
therefore, as a legal matter, Administrator Chang was required to deny the variance.

The Shapendonks appealed Administrator Chang's ruling and the matter was submitted to the
West Los Angeles Planning Commission (the "Planning Commission”).

This brings me to my second major concern about the way in which this matter has been
handled. As citizens, we are entitled to responsible and reasonable city services. Ata
minimum, this means that when we appear before a body designed to handle grievances, that
the city officials be alert, attentive and engaged as well as objective — and possess a reasonable
knowledge of the law.

However, this was sadly, not the case at the June 1, 2011 hearing before the Planning
Commission. On the one hand, there was Commissioner Lee, who according to several
attendees at various times had his head in his arms, appearing to be half asleep, and who at
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ane point said dismissively I don't even know why we're here.” Another Commissioner,
referred to the entire situation as a bit of “a Peyton Place.” 2

And most astonishingly, none of the Commissioners had a reasonable knowledge of the
applicable law! Commissioner Donovan, a licensed attorney - who in 2008, launched a
vigorous campaign to impose a Q condition on his own neighborhood — certainly shouid have
known better. Yet at various times, he ralsed the issue of “economic hardship” - even though
by law, this is expressly NOT a consideration. In fact, Zoning Administrator Chang attempted to
school him on the law regarding economic hardship three separate times.

Other commissioners made comments evidencing a remarkable unfamiliarity with the governing
law — to wit, that the loft is not “the only thing sticking out on the roof” or that the "chimney is part
of the building.” One Commissioner even went so far as o state that while Administrator Chang
had prepared a thorough analysis in her decision, he did not agree with the taw, and therefore,
was not bound to enforce it.

This is all rather unbelievable, so | encourage you to read the file thoroughly and to listen to the
recording of the Planning Commission hearing so that you may see for yourselves that this is
actually what happened.

The Planning Commission then went on to contort language to jerry rig some basis for a finding
in each of the five criteria — all of which are patently bogus. And ironically, Administrator Chang
will now be forced into the ridiculous position of having to defend a decision foisted upon her —
one that she does not agree with, and which is fully contradicted by the evidence on file.

We are now left with the inescapable conclusion that if Angelenos want to circumvent the law
and zoning requirements, ail they need to do is misrepresent their plans (and/or erroneously
claim that the building was constructed as per the approved plan) in order to persuade the City
to unwittingly approve the construction. They can then apply the circular reasoning that the
Shapendonks do here. With permit in hand, these unethical citizens are forever protected from
any attempt to revoke their permits because — they have a permit!

The Planning Commission’s ruling sets a very dangerous precedent and one that will rip the
very fabric of our society. We ail abide by social contracts that motivate us to be honest and act
in good faith in our dealings with one another. The Shapendonks broke that contract when they
initially lied to their neighbors, and again when they lied to the City and misrepresented that the
loft had been built according to the plans as approved by the City.

This brings us to the second argument that the Shapendonks have, which relates to their claim
of economic hardship. The law is very clear that economic hardship is NOT a valid rationale for

2 This is most likely in reference to the allegations made by the Shapendonks in the zealous
smear campaign that they have launched against one co-owner at Centinela Crest, blaming her
for all of their zoning problems. Of course, those in the community are well aware that having
neither the law nor the facts on their side, the Shapendonks are so desperate to preserve the
loft, that they think nothing of besmirching those who were tasked by the other owners to handie
the loft situation on their behalf.
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approval of a variance. Nonetheless, Commissioner Donovan kept raising this issue during the
hearing, seemingly incredulous at the actual state of the law. As one of the other
commissioners pointed out, using econemic hardship as a basis for granting a variance only
opens the door for someone to build something truly awful but then refuse to fix it because it

would too costly to do so.

In these dire economic fimes, | understand that the last thing the City wants to do is to cause
citizens to incur neadless costs — and in addition, the City wants to avoid a lawsuit from the
Shapendonks if they revoke the permit. But make no mistake; the Shapendonks with the
guidance of a professional architect and contractor, are entirely responsible for creating this
situation. 1t was their decision to build the loft. 1t was their decision o lie about the loft to
neighbors, thus creating an uproar of dissent. It was their decision to flaunt the LADBS
mandate that in order for the loft to be permitted, it must be lower than the existing parapet.
And it was they ~ or at the very least, their architect — who knowingly submitted the incomplete
plans to Administrator Chang at the Zoning Commission hearing in hopes of duping her as well.

But the lies do not stop there. At the June 1% Planning Commission hearing, the Shapendonks
represented a willingness to do whatever was necessary to make this situafion palatable to the
neighborhood. This included putting an interior covering in place so that the light would not
disturb the views of hillside neighbors and others who object to the bright ambient light. Despite
their fervent promises, the Shapendonks have done no such thing. In fact, the skylight
confinues to be lit regularly for the entire neighborhood to see.

From the beginning, the Shapendonks have been thumbing their noses at the entire community,
thelr neighbors and the City. Their apparent modus operandi has been to say and do whalever
is necessary to get their way, and then proceed to do whatever they really wanted to do all
along. Had they any real concern for the community, they would have been open and honest
about the nature of the loft; they would have applied for a variance before beginning
construction — rather than waiting until years later after the City realized the building was not
built as mandaied by the permitted pians.

This above ali, is a matter of trust. We want to be able to trust our neighbors and trust our
government to act in good faith and to apply the law objectively. For all of the reasons
arficutated in Administrator Chang's original decision, the loft permit should be revoked, The
appellate brief outiines the numerous efrors and abuses of discretion in the Planning
Committee’s decision.

The Shapendonks should be required to either remove or modify the loft so that it meets the Q
Condition on height limitations. Given that they were guided throughout this process by
Architect Kent, he certainly has played a huge role in this entire nightmare. Perhaps the most
reasonable and fair resolution wouid be for Architect Kent to greatly reduce the costs - or even
donate — his services to a modification of the loft. In that way, the Shapendonks would noi be
out any additional funds, would be able to use the loft to the permissible height, and would not
disturb their neighbors. The variance would be denied, the O Condition wouid remain intact and
not vulnerable to new development that would thwart the General Plan. And the City wouid be
able to put this matter to rest.
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Finally, | want to call your attention to 3 items:

1. “Zone Defense” an article that the Shapendonks' awn counsel, James Repking
published in the July-August 2009 issue of Los Angeles Lawyer Magazine. The article
states in pertinent part:

[Referencing landmark California Supreme Court cases, Broadway Laguna
Homeowners v. Permit Board of Appeals and Topanga Association for a Scenic
Community v. County of Los Angeles] In these decisions, the supreme court expressed
its concern that if variances were routinely granted without satisfying the legal
prerequisites, inferior administrative boards, such as planning commissions, could
undermine the legistative role of a city council or board of supervisors by essentially
rewriting the zoning code on an ad hoc basis.

A copy of the full article is attached for your reference.

2. In 2008, Commissioner Tom Donovan, vigorously fought to enforce a Q Condition in his
own neighborhood. Please see the attached WLANC (West Los Angeles Neighborhood
Coundil) Alert that Donovan appears to have taken the lead on. 1am curious — why was
the Q Condition so important in his neighborhood, yet he was so dismissive of a Q
Congdition just down the street? '

3. The California Appellate Court decision, Clear Lake Riviera Community v. Robert
Cramer, 182 Cal. App. 4™, 459, 2010 which concerned a homeowner who knowingly
built his home in violation of the height requirement. The court stated that:

If the Cramers were permitted fo use the fait accompli of their home’s completion to
avoid enforcement of the height guideline, the Association would effectively lose the
ability to enforce any of its guidelines. Members could build their homes in any manner
they pleased, arguing afterward in response to an action to enforce the guidelines that
compliance would be unreasonably expensive.

The same can be said in this case — only this time it's the City rather than an HOA, Ifthe
Shapendonks can say it's too expensive 0 modify the loft, then the City is hamstrung
from enforcing its own zoning faws. Don't let this happen here. | implore you to read all
of the documentation and am confident that when you do, you will reinstate Zomning
Administrator Chang's original ruling to deny the Shapendonks’ variance.

Sincerely,
Robina Royer

Ce: Councilman Bill Rosaendahi
Enclosures
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Developers should consider more legally
defensible alternatives to zoning variances

LOPETLY OWICES OF Project pro-
ponents may be fulled foto
complacency when their loeal
planning department reils
them, “Dan’t worry about that
zoning code requirement, We will just give
you a variance.” Howevey, this statement
actually can be more dungeross than com-
forting. While a variance may be easy to
atrain if a project enjoys political support, it
can be difficulr ro defend it challenged in
coutt,

The requirements for variances under
California law are very strict. As a resul,
vagtance approvals are aften overnurned in hr-
igation due to insufficient findings or a lack
of relevant evidence o support the indings.

A projeet opponcnt may scize upon the proj-
et proponent’s reliance on a variance as a
weakness to be exploited in the opponent’s
efforts 1o everturn the project. Thercfore,
project proponents—as well as enginecrs,

planaers, and lawyers—must 1) be mindful of

the strict requirements for variances and their
associated risks, 21 carefully eraft variance
findings to mect the applicable legal stan-
dards, and 3} consider alternatives to a vasi-
ance that are more defensible if challenged.

A variance is a safery valve preventing a
property from becoming unusable if the zon-
ing code were strictly applied. Tt protects
against an unconstitutional taking and allews
the owner to cnjoy the benefits afforded to
other properties in the applicable zone.t One

typical use of a variance is to provide celief
from design or development standards—such
as height, density, setback, floor area ratio,
parking, ot other requirements—if those stan-
dards would prevent a property owner from
using the property atissue.

Some jurisdictions may grant a varince
to allow a land use that would otherwise be
prohibired, such as a commercial use in a

s . Ropltdng and Kathren L Paradine aro assn-
w5 i the Loy Angalos office of Opx, Daath &
hndsan LUP and are mamburs of the fnw
stueat Renedrces Group. Thaly
s rapresenting devalopars, agentis

=

N
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residential zone, This type of variance is
referred to as a use variance. Charter cities?
can approve these variances if permitted by
their charter and zoning code.? In contrast,
state law prohibits a general law city or
county from granting use variances.d

Qver the past four decades, case law
addressing variances has evolved considerably.
Prior to the mid-1960s, vourts generally
deferred to agencies’ decisions and routinely
upheld variances. Indeed, as of 1966, no

reported case had ever reversed a variance
grant.’ However, this all changed wich the
California Supreme Court's landmark deci-
sions in Broadway Laguna Homeowners
Association v. Board of Permit Appeals® and
Topanga Association for a Scerie Connnmity
v. County of Lox Angeles?

In these decisions, the supreme court
expressed its concern thae if variances were
routinely granted without satisfying the lepal
prerequisites, inferior administrative boards,
such as planning commissions, could under-
mine the legislative role of » city council or
board of supervisors by essentially rewriting
the voning code on an ad hoe basia® There-
fore, the court announced new, More stringeit
standards for variances to ensure that vaci-
ances are the exception rather thun the rule.
Departing from the deferential meatment
applied in earlier cases, the court stated that
judicial review of variances could ne Jonger
be “perfunctory or mechanically superficial ¥
instead, the court required agencies (o adopr
written findings, supported by substantial
evidence in the record, that demonsirate com-
pliance with each of the staturory criveria for
a variance.

Heguived Findings

Seate law requives specific indings for grans-
ing a variance, For general law cities and
counties, the State Planning and Zoning
Law!® mandares that a variance may he
granted only “when, because of special cir-

32 Los Angeles Lawyer jubrAugust 2000

cumstances applicable to the property, includ-
ing size, shape, topography, location or sur-
roundings, the siricr application of the zon-
ing ordinance deprives such property of
privileges enjoyed by other property in rthe
vicinity and under identical zoning classifi-
cation.” ! Chayter cities may adopt their own
standards for variances;'? however, most
jurisdictions have adopted requirements thar
mirror state Jaw. ! Other typical require-
ments are that the variance be consistent

with the purpoese and intent of the zoning
code, consistent wich the gencral plan, and
not injurious to the public or surrounding
properties, i

Generally, the hndings for a vanance must
meet a three-prong test, Applicants must
show that 1} they will suffer practical diffi-
culries and unnecessary hardships in the
absence of the vanance, 23 these hardships
resule front special cireumstances relating w
the property chat are not shared by other
propertics in the area, and 3} the variance is
necessary to bring the applicants into parity
with other property owners in the same zone
and vicinity.

The frst finding, rhe hardship prong, gen-
erally is evaluated based on economics and
whether the property van be put te “effective
use” without the variance.!? A variance is not
intended ro be used for the purposes of con-
venience or 1o increase the value of a prop-
erty. I a property can be put to effective use,
consistent with its existng zoning, the fact
that & variance would make the property
more valuable or increase the income of the
owner is inmaterial.}é

The Second Distrier Court of Appeat
addressed the hardship prong in Stofman v
City of Los Angeles. The varhance applicant
in Stolman operated a g amatson in Santa
Maonica Canyon.!” The property was zoned
for singic-Family uses only, bur the gas sta-
rion—which had beon in operation since
192 §emwas grandfathered as a legal non-

conforming use. The applicant began detail-
ing cars, and the city cited the applicant for
illegally operating a car wask. In response, the
applicant requested a variance for the derail-
ing services, which the city approved.’s
Nevertheless, the court overturnad the
variance based on a lack of hardship justify-
ing the variance, The court viewed the key
issue as whether the car-derailing operation
was either so cructal that the property owner
would “face dire financial hardship” without

the variance, or the owner sought to pro-
vide additional services simply to make the gas
station more profitable. Holding that the evi-
dence in the record was insulficient to support
a finding of financial bardship, rthe court
noted thar although the applicant represented
that he made a profic of eight cents per gal-
lon of gasoline, he did not state how many
gallons were sold or whether the profir was
net or gross, Morcover, the applicant did not
provide any information from which to derer-
mine whether che profit was so low as
amount to “unnccessary hardship.” To the
contpary, more than one person restified thay
the applicant sought the variance “not just ro
survive, but [ro} carn even more mency.

The Stofman case exemplifies the strice
approach miost courts have taken with respeet
to hardships, highlighting the need for the
applicant to document hardships with cvi-
dence in the record, The Stolman court sug-
gested that this evidence nclude derailed

)

{inancial documentation, creating concern
for applicanss whe do not w
divulge sensitive financial information.
However, in contrast to Stofaan, the court in
Conmmittee 1o Save the Hollywoodland
Specific Plan v City of Los Angeles held last
year thar applicants do not need ro address
hardships solely in economic terms bue can
take into account other factors, such as safery
hazards 2 The court did so in ruling on a spe-
cific plan cxeeption, which is similar ro a
variance. Thus, courts have differed over the

ant to publicly
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1. A general law City can grant a "use” variance,
True.
False,
2. California law requires that an agency make findings
supporting the adoption of a variance.
True.
False.
3. Applicants for a varance are forbidden from providing
an agency with proposed variance findings.
True,
False.
4. A “special circumstance” justifying a variance may
invalve:
A. Existing histosic structures,
B. Unusual topugraphy.
., Characteristics of the users of the proposad
project.
. Qvertapping regulations,
£. All of the abave.
5. Avariance may not be used:
A. To relieve a property awner from height and
density limitations.
B. To allow for the use of a property when a strict
application of the zoning code would render the
preperty unusable,
C. To increase an applicant’s property values
regardless of whether the property s usable
under its current zoning stalus.
D, To bring a property owner into parily with
other similarly situated properties.
6. There must be a "logical relationship” between the
identified special crcumnstance and Lhe requested vari-
ance.
True,
False.
7. A property owner may be able le obtain & variance
aven when the hardship justifying the variance was self-
imposed.
True,
False.
8, Avarignon is a salety valve thal protects property
awners [rom an unconstilutional taking.
True.
False.
9. Charter cities may impose additional variance
requirements, including:
A. Thevariance must be consistent with lhe
purpose and intent of the zoning code,
B, The variance must be consistent with the
general plan.
€. The variance must nol be injurious to the
public or surrounding properties.
D, Al of the above,
18, The standard of review for a zoning change is
stiicter and less deferential than for a variance.

True.

fatse.
4. Special dreumstancas claimed to justify a variance
msst be related to the physical nature of the property.

True.

False,
12, {alifarnia courts did not reverse a variance grant
in a reported decision prior 10 1966. :

True.

False.
13. Acharter city must impose the same variance find-
ings requirad by Gevernment Code Section 65906,

True,

False.
145, Which of the following facts is relevant to justifya
variance?

A, Project desiyn and amenities.

B. Benelits to the communily,

(. The superiorily of the proposed project 16 the

viabie zlternatives.

[ None of the above.
15. A court hearing a challenge to an agency's variance
grant er danial may consider extra-recort evideace in
determining whether the agency's aclion was proper,

True.

False.
16. A vartance is the only way property owners can
abtain relief from regulations limiting the use of their
land.

True.

faise.
17. Courts generaliy defer to agencies’ decisions grant-
ing variances.

True.

false,
8. A developer's volunlary adoption of stricter build-
ing slandards iy 3 hardship justifying (he approval of
a variance,

True,

False.
19. |r deciding whether (o grant 2 variance, agendies
rust consider similary situated properties in the same
zone and geographic area.

True.

False.
2o, Applicants seeking a varlance for a project sheuld
use the reguired variance findings 1o fecus on project
benefits te sell the project to decision makers and the
public.

Teue,

False.
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factors and level of bardship that must be
present in upholding a variance or plan excep-
tion, depending on the facts and equities of
a particular case.

Some property owners have attempred to
create 2 hardship to justify & variance, bur
courts have roundly condemned this prac-
tice.?t Ln one case, a property owner delib-
erately sold a portion of its land to creare a
claimed “hardship™ that allegedly jusrified a
front-yard zennis court prohibited by the
zoning code.?? Not surprisingly, the court
upheld the city’s denial of the variance.®
Similarly, in another case, a court held the
developer’s use of “attractive archirectural
features™ and voluntary adoption of stricter
building standards were self-impused hard-
ships thar did not justify a varianee from
fioor-area-ratio requirements ¥ Self-imposed
lardships also include circumstances in which
property owners purchase property in antic-
ipation of obtaining a variance for a use
forbidden at the time the awners boughr the
properzy.2 Hardships created by the provious
vwaer of a property alsu may be considered
self-imposed and thus are insufficient for a
variance, ¢

The “special circumstances” finding
reguired for a variance—the second prong of
variance analysis—involves distinguishing
the property from other propertics in the
zone. Classic special circumsrances are
unusual physical characteristics of the prop-
erty, such as size, shape, topograplyy, location,
or surroundings.?” For example, courts have
found gpecial circumstances when a lotr was
irregularly shaped and graded, had no resd
backyard, and faced a winding streee.?? These
special circumstances warranted the grantng
of a varance from building sethack and fence
height requirements.® Similarly, a variance
from off-street parking requirements was
appropriate because of the special circum-
stances involving a parcel partially submerged
by the San Francisco Bay. To meer the park-
ing requircments, the ewner would have
needed to Al the submerged area and demol-
ish an existing building on the parcel 3 Special
circumstances also can include existing his-
roric structures and landscaping,®!

The particular characteristics of the
expected occupants or users of a building
can be a specizl cireamstance, For example,
special circumstances supporied a reduciion
in parking for a neighborhood synagoegue, to
which mest regular atrendees walk rather
than drive.>? Another court found that reduc-
tion in parking for an apartment buiiding
was supported by the fact that most prospec-
vive residents would not own cars.? Close
prosimity to other parking facilities can also
be a special circumstance supporting a park-
ing variance. ™

Special circumstances do not necessarily
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need 1o be physical. Overlapping regulations
that ¢reate a disparate impact can be grounds
for a variance. In Craik v. County of Santa
Cruz, a Federal Emergency Management Act
{FEMA) regulation prohibited the owner of
a beachfront parcel from using the ground
fioor as living space.’® The local zoning code
also imposed various height, setback, and
floor-area-ratio Himies thar further constrained
development of the parcel 3 The court found
that although the FEMA and related zoning
regulations applied in the abscract te all own-
ers in the applicable zone, in reality the reg-
wlations anly affected a fow vagant parcels
because most of the uther properties in the
zone were already developed.3® The court
conciuded thar this disparity was a special cir-
cumstance that could support a variance,?®
Finally, in order to quaiify as a special
circumstance, there must be 2 “logical rela-
Gonship” between the condition identified
and the variance requested ¥ This means
that the unusual condition must cause the
hardship. For example, in Broadway Laguna,
the applicant presented evidence the property
had unusual ropsoil conditions; however, he
was requesting a variance from floor-area-
ratio requirements, and he falied to show
any Hink berween the topsoil and the need for
additional floor area ratio. Therefore, the
courr concluded a vartance was improper?t
In another case, 3 property was closer to the
freeway than other similarly regulated prap-
erties, but the findings failed to provide a
rationale For why the property’s proximity e
the freeway justified 2 height variance1?
The third finding establishes thar the vari-
ance is necessary to bring the property owner
into parity with other properties i the same
zone and vicipiry, Conversely, & variance can-
not grant the applicant a special privilege. ™
Thus, the particular characteristics of a prop-
erty are not by themselves sufficienc ro sup-
port the grant of a variance.™ The applicant
must show thar rhase characteristics differ
from other similarly situsted properties.d*
For example, in Topasiga, the staff repore
described the property’s “rugged features”
bur did not conciude that the property was
any different from neighboring land 4
Therefore, agencies must examine the
characteristics of similarly situared properties
in the same zone and geographic area ’? For
example, a yard variance 1o allow a 4,000-
square-faot residence might not be justified if
other homes in the neighborhood are gener-
ally half that size, ln one case dealing with s
variance for a hotel, the court upheld a vari-
ance because the agency had compared the
hotel with a competitor horel in the same
zone and concluded that the variance was nec-
essary to create parity between them
Addinienally, in Stolman, pary of the
court’s reason for overturning the varlance

allowing detailing operations at a gas sta-
tion was because the similarly situated prop-
erties refied upon by the city to approve its
variance findings were ot in the same zone
or even the same city.®” The closest property
was in Eagle Rock, over 19 miles [rom the gas
station, which was located in Santa Monica
Canyon.5® The court found thar the city's
refiapce on these other properties was “not
only a reach but [was] an izrational strecch.”#?
With Stolman and other case law as a guide,
counsel should ensure that variance findings
provide sufficient desadl regarding similarly sie-
uared properties in the same zone and located
as close as possible to rhe subject property.
Many agencics permit or even require the
applicant to prepare an mital drafe of the
ageney's written findings to support the vari-
ance, Byven when the agencey drafts its own
findings, it is essential thar the applicant review
them o ensure the variance findings are wi-
lored to the applicable legal requirements.
One common problem with variance find-
ings is that an applicant or planning staff
will uften focus on project benefits in order
to “sell” the project to the decision makers
and the public, ignoring the relevant legal
requirements. Fowever, courts have been
clear that project design, amenitiss, benefits
to the community, and the superiority of dhe
proposed project design o ones developed in
conformity with zoning regulations ar¢ frrel-
evant when considering whether to grant a
variance.¥ As one court explained, the agency
canpot use a varance to balance one code
provision against another and “earn immu-
nity from one code provision merely by over
compliance with others.” ¥ Variance find-

ings should dumonstrate that the agency
based its approval on the relevant legal
requirements and did not simply grant a vari-
ance because it favored she partieular project.

Variance findings should be as detasled
as possible, providing specific facts 1) demon-
srearing the hardship—preferably the cco-
namic hardship, 23 deseribing the unusnal
circumstances and showing that rhose cir-
cumstances are different from other propee-
ties, and 3} showing that the unusual cir-
camstances cause the hardship, Furthermore,
the findings should provide devails about
many properties in the same zone and vicin-
ity, as close as possible to the property, to
show that the variance is necessary to bring
the property inte parity with others similarly
situared.

Adso, it is essentinl that the administrative
record contain evidence in support of those
findings. This evidence can be in the form of
photegraphs, view simulations, maps, tech-
nical reports from experts, and orher docu-
mentatien. Counsel should submir the evi-
dence to the agency as part of the
administrative proceedings relating to the



variance, The law prohibits extra-reeord evi-
dence from being submitted after the variance
has been challenged in coure. 5

Adtarpaiives io Varences

Because variances are one of the most diffi-
culr entitlements 1o defend in coury, i s
imporrant to consider ajternatives thar are
more legally defensible. For example, an
applicant can request a zone change or a
zoning code amendment, A zone change con-
stitutes a legislative approval, even if ir affects
only one single parcel, and under stare law is
afforded more deference than an agency’s
adjudicative decisions.** Addivionally, 2 zone
change docs not reguire explicit findings, ™ is
entitled to a srong presumption of correct-
ness, and can only be overturned “if it has no
reasonable relation to the public weifare. ™57
IHowever, although a zone change is casier to
defend in court, the drawlback is the approval
process s Mmore (ime consuming. A zone
change takes Jonger because a public hearing
st be held before the planning commission
and legistarive bedy of the agency (such as the
city council or beard of supervisors} prier to
approval, unlike & varince, which can be
approved by a planning commission or &
hearing officer.”™ Furthermore, some agencies
may be reluctant to process zone changes
without an clected official sponsoring the
amendment.

“Variance-light” procedures are another
alternative adopted by many jurisdictions.
These allow minor adjustments and modifi-
cations of developmear standards bue de nor
require the same strict findings as those needed
for a variance. For example, the Ciey of Los
Angeles allows a zoning administrator o
approve adjustments and minor modifica-
tions in vard, area, building line, and height
requirements, sometimes even without a pub-
lic hearing if the marter is not controver-
sial 5 Likewise, the County of Los Angeles
has a parking permit procedure thar allows
the planning direceor to reduce the amounr of
required parking spaces if certain require-
ments are met, 5 The requisite ndings for
these adjustments are similar but less sict
than for a variance.

Nevercheless, 1t is presently unclear
whether a court would he more deferential
cegarding these approvals or would apply
the same standards for unnecessary hard-
ships and special cireumstances otherwise
applicable ro variances, Une of the only
reported cases that has addressed a variance-
light procedure {in that casc, a specific plan
exception} generally applied the same haed-
ship and special circumstances standards that
apply ta variances.®! Thus, an applicant
should always ensure thar adequate written
findings address cach requirement of the
applicable code and the record contains evi-

dence supporting these findings.

Other alrernatives may be available for
relief from otherwise applicable restrictions.
Depending on the jurisdiction, these alret-
natives may be included in overlay zones or
other zoning provisions. Furthermore, the
recently strengthened density bonus luw may
provide relief from certain requirements for
residential projects that incorporate afford-
able housing 82 This relief involves permitring
additional density beyond code mandares as
well as other concessions and incentives, such
as a reducrion in secbacks and parking
requirements. These incentives should be
constdered as an alternative to a variance.

Relying on o variance is always 2 matter
of caleulated risk. A variance can speed the
approval of & project initially but can dra-
matically slow down the process if the vart-
ance is challenged and overturned by a court.
With this risk in mind, an applicant should
gavge potential opposition before apphying for
a variance. 1( a variance is opposed, the appli-
cant should consider changing coerse and
puzsuing an alternarive entitlement strategy.
1n any event, the applicans should not blindiy
rely on planning staff or other government
officials to ensure the record is adequate.
Considering variance alternatives and bul-
ler-pronfing variance findings can make the
difference in preventing a profect from being
overturned in court and incurring years of
costly delays, e
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WLANC DEVELPMENT ACTION ALERT

Prepared by the West LA, Neighborhood Council - 8/17/08

Content

WLANC DEVELOPMENT ACTION ALERT

DEVELOPMENT
HEARING 2108 Faderal Avenue
Case No.: AA-2007-1861-PMLA-CN

CEQA No.: ENV-2007-1862-MND
Proposed Development Hearing
LAST DATE FOR INPUT
Weadnesday, August 20

Representing WLANC, Tom Donovan, Vice Chair,
WLA Neighborhood Council (WLANC) and Chair,
Planning & Land Use Management Committee (PLUM)
appeared and spoke at the August 13 hearing
regarding the 2108 Federal Ave. project,

At the hearing the City Planner indicated that
hased on information received from the WLANC and
neighborhood residents, he revised his Staff Report
to recommend approval of the project, but with a
0" condition. limiting if to Z-stories and 30" in height,
in agreement with WLANC's positon.

The Hearing Officer, Michael 8.Y. Young, indicated that
he would keep his file open untii August 20, stating
that he believes that the City can limit this project,

as a subdivision for two condominiums is sought.

Young withheld his final decision on the
application and could choose not to take
the City Planner's recommendation,

The City actually counts the emails and
letters received from the communily regarding
projects. It makes a difference when you send

an email expressing your views,

Even if you do not live near the project, be aware
that these projects can set precedent for the rest of
our neighborhood. The next project may be on
your block, right next to you.

archive.constantcontact.comffs014/.../110220816531 1.htm!

172
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An email will take only a few minutes of your time,
Anyone who lives or works in our neighborhood
has a right to be heard.

You have unfil August 20, so there is
still ime to weigh in regarding the project.

Your emall should be sent to!

Mike Young mike,young@iacity.org

and copied fo:

Maya Zaitzevsky maya.zaifzevsky@lacity.org

Marc Woersching Marc.Woersghing@laci

Councilman Bill Rosendahlcouncilman.rogsendahl@lacity.org

Grieg Asher grigg.asher@laci

Whitney Blumenthal whitney.blumenfeld@lacity.org
Len Nguyen [en.nguyen@®@lacity.org
WILA Neighborhood Council info@wlang.com

For further information, contact:
Tom Donovan at:
DONOVAN & SAPIENZA
100 Wilshire Bivd., Suite 1755
Santa Monica, CA 30401
(310) 260-6016 (310) 260-5015 (Fax)

idonovan@wlanc.com

Plogss forward this email to others who may wish
to be heard regarding this project.

archive.constantcontact.com/is011/.../1102208165311 .htrmd 202
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CLEAR LAKE RIVIERA COMMUNITY ASSCCIATION, Plaintiff and
Respondent, v. ROBERT CRAMER et al.,, Defendants and Appellants.

A122205

COURT OF APPEAL OF CALIFORNIA, FIRST APPELLATE DISTRICT,
DIVISION ONE

182 Cal. App. 4th 459; 195 Cal. Rptr. 3d 8153 2010 Cal. App. LEXIS 242

Februaary 26, 2010, Filed

PRIOR HISTORY: [***1]

Superior Court of Lake County, No. CY402997, Robert
L. Crone, Jr., Judge. Retived judge of the Lake Superior
Court, assigned by the Chief Justice pursuant to article
VI section 6 of the California Constitution.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant homeowners
challenged a judgment of the Superior Court of Lake
County, California, which ordered them to bring their
home into compliance in an action filed by plaintiff, the
community association for a common interest
development, to abate the owners' violation of an
association guideline that Hmited the height of homes
within the development. The trial court found that the
owners had knowingly viofated the guideline.

OVERVIEW: The court found that the trial court was
entitled to infer the association’s proper adoption of the
guideline from the circumstantial evidence of long
enforcement provided by the association. The court found
no legal support for the cwners' claim that a common
interest association was required to provide direct, rather
than circumstantial evidence that its use restrictions were
properly adopted in an action to enforce the restrictions.
Because there was no evidence the height guideline was
enacted by a rule change initiated after 2003, it was not
subject to Civ. Code, § 1357.100 et seq. The testimony of

an expert retained by the owners did not support their
claim that they would be required to tear down their
house to comply with the trial court's order. There was no
abuse of discretion in the frial court's deciston to require
compliance with the guidelines rather than award money
damages. Substantial evidence supported the trial court's
finding that the violation was intentionai, as well as its
finding of irreparable harm. There was no evidence that
the cost of correcting the violation would be grossly
disproportionate to the hardship caused to the association.

OUTCOME: The court affirmed the judgment,

LexisNexis(R) Headnotes

Real Property Law > Common Interest Comunaunitics >
General Overview

[HN1] Common interest developments have become a
widely accepted form of real property ownership.
Ordinarily, such ownership also entails mandatory
membership in an owners association, which, through an
elected board of directors, is empowered to enforce any
use restrictions contained in the project’s declaration or
master deed and to enact new rules governing the use and
occupancy of property within the project. Use restrictions
are an inherent part of any common interest development
and are crucial to the stable, planned environment of any
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shared ownership arrangement. Use restrictions contained
in a recorded declaration are afforded a presumption of
validity and are enforced unless found unreasonable
under a deferential standard. While use restrictions
outside the declaration are not afforded the same
presumption of validity, they are nonetheless enforced
unless they fail a straight reasonableness fest.

Civil Procedure > Trials > Bench Trials

Civil Procedure > Appeals > Standords of Review >
Substantial Evidence > General Overview

{HN2] An appellate court must uphold a trial court's
findings of fact if they are supported by substantial
evidence.

Evidence > Procedural Considerations > Circumstantial
& Direct Evidence

[MN3] Unlike direct evidence, circumstantial evidence
does not directly prove the fact in question. Instead,
circumstantial evidence may support a logical conclusion
that the disputed fact is true.

Evidence > Procedural Considerations > Circumstantial
& Direct Evidence

[HMN4] Facts can be proven by circumstantial as well as
direct evidence.

Real Property Law > Common Interest Conununities >
Homeowners Associations

[HN5] When a homeowners' association seeks to enforce
the provisions of jts covenants, conditions, and
restrictions to compel an act by one of its member
owners, it is incumbent upon it to show that it has
followed its own standards and procedures prior to
pursuing such a remedy, that those procedures were fair
and reascnable, and that its substantive decision was
made in good faith, and is reasonable, not arbitrary or
capricious,

Evidence > Procedural Considerations > Circumstantial
& Direct Evidence

Real Property Law > Common Interest Communities >
General Overview

[AN6} There is no legal support for a claim that a
common interest association is required to provide direct,
rather than circumstantial evidence that its use
restrictions were properly adopted in an action to enforce

the restrictions.

Governments > Legisiation > Effect & Operation >
Prospective Qperation ‘

Real Property Law > Cominon Interest Communities >
General Overview

[HN7] Civ. Code, § 1357100 et seq., establishes
procedural requirements for the adoption of the operating
rules of a common inferest development association. Civ.
Code, §§ 1357.110, subd (a), 1357.130, 1357140
Pursuant to Civ. Code, § 1357.130, subds. (a) & (b}, the
requirements of these sections apply only to a rule change
commenced on or after January !, 2004, and do not affect
the validity of a rule change commenced before January
1,2004.

Civil Procedure > Remedies > Injunctions > General
Overview

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

Evidence > Procedural Considerations > Burdens of
Proof > Allocation

[FIN§] Ordinarily, when an appellate court reviews a trial
court order granting injunctive relief, it applies the
defereatial abuse of discretion standard. A decision wili
be reversed for an abuse of discretion only when it
exceeds the bounds of reason or disregards
uncentradicted evidence. The burden rests with the party
challenging an injunction to make a clear showing of
abuse,

Civil Procedure > Remedies > Injunctions > Elements >
General Qverview

Real Property Law > Adjeining Landowners >
Encroachments

[HN9] In evaluating the grant of infunctive relief for
encroachment, courts apply a three-part test knows as the
hardship doctrine. To demy an injunction requiring
removal of an encroaching structure, three factors must
be present. First, the defendant must be innocent. That is,
his or her encroachment must not be willful or negligent.
The court should consider the parties’ conduct to
determine who is responsible for the dispute. Second,
unless the rights of the public would be harmed, the court
should grant the injunction if the plaintiff will suffer
irreparable injury regardless of the injury to defendant.
Third, the hardship to the defendant from granting the
injurction must be greatly dispropertionate to the
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hardship caused plaintiff by the continuance of the
encroachment, and this fact must clearly appear in the
evidence and must be proved by the defendant.

SUMMARY:
CALIFORNIA OFFICIAL REPORTS SUMMARY

In an acticn brought by a community association of a
commen interest development, the trial court ordered the
owners of a home within the development to bring it into
compliance with an association guideline limiting the
height of homes. The court found that the homeowners
had knowingly constructed the home too far up on a
sloping lot, thereby violating the height guideline by nine
feet. (Supetior Court of Lake County, No. CV402997,
Robert L. Crone, Jr., Judge.”)

*  Retired judge of the Lake Superior Court,
assigned by the Chief Justice pursuant to article
V1, section 6 of the California Constitution.

The Court of Appeal affinmed the judgment. The
homeowners' primary argument was that the assoctation
had failed to prove that the guidefine had been properly
adopted because the association provided no direct
evidence, such as meeting minutes, demonstrating the
guideline's adoption. The court found ne legal support for
the homeowners' claim that in an action to enforce
restrictions, a commaon interest association must provide
direct, rather than circumstantial, evidence that its use
restrictions were properly adopted. Instead, the court
concluded, the trial court was entitled to infer the
asspciation's proper adoption of the guideline from
circumstantial evidence, including the guideline's
publication and long enforcernent. In addition, the court
concluded the guideline was not subject to Civ. Code, §
1357100 et seg., which establishes procedural
requiremenis for the adoption of the operating rules of a
common interest development association, because the
height restriction was adopted prior to the January i,
2004, effective date of the code sections. The court also
found no abuse of discretion in the trial court's decision
to require compliance with the guideline rather than
award money damages. Substantial evidence supported
the trial court's finding that the violation was intentional,
as well as its finding of irreparable harm. There was no
gvidence that the cost of correcting the violation would
be grossly disproportionate to the hardship caused to the
association's members by the oversize home. (Opinton by
Margulies, Acting P. I, with Dondero and Banke, JJ,

concurring.) [*460}

HEADNOTES
CALIFORNIA OFFICIAL REPORTS HEADNOTES

1--Common Interest
Developments--Owners Associations--Use
Restrictions.--Common  interest developments have
become a widely accepted form of real property
ownership. Ordinarily, such ownership also entails
mandatory membership in an owners association, which,
through an elected board of directors, is empowered to
enforce any use testrictions contained in the project's
declaration or master deed and to enact new rules
governing the use and occupancy of property within the
project. Use restrictions are an inherent part of any
common interest development and are crucial to the
stable, planned environment of any shared ownership
arrangement. Use restrictions contained in a recorded
declaration are afforded a presumption of validity and are
enforced unless found unreasonable under a deferential
standard. While use restrictions outside the declaration
are not afforded the same presumption of validity, they
are nonetheless enforced unless they fail a straight
reasonableness test.

§3] Property §

(2) Evidence § 2—Circumstantial.--Unlike direct
evidence, circumstantial evidence does not directly prove
the fact in question. Instead, circumstantial evidence may
support a logica! conclusion that the disputed fact is true.
Facts can be proven by circumstantial as well as direct
evidence.

3) Property § I--Homeowners
Associations-—-Covenants, Conditions, and
Restrictions--Enforcement.--When a  homeowners
association seeks to enforce the provisions of its
covenants, conditions, and restrictions to compel an act
by one of its member owners, it is incumbent upon it to
show that it has followed its own standards and
procedures prior to pursuing such a remedy, that those
procedures were fair and reasopable, and that Its
substantive decision was made in good faith, and is
reasonable, not arbitrary or capricious.

C)] Property § 1—-Common Interest
Developments--Owners Associations--Use
Restrictions--Circumstantial Evidence of

Adoption--Enforcement.--There is no legal support for a
claim that a common interest development association, in
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an action to enforce use restrictions, is reguired to
provide direct, rather than circumstantial, evidence that
the restrictions were properly adopted. Accordingly, the
trial court was entitled to infer proper adoption from
circurnstantial evidence of long [*4611 enforcement of a
guideline that iimited the height of homes within a
development.

{Cal, Forms of Pleading and Practice (2009) ch.
124, Condominiums and Other Common Interest
Developments, § 124.16; 12 Witkin, Summary ‘of Cal.
Law (10th ed. 2005) Real Property, § 117 et seq.]

(5} Property § 3--Acquisition--Common Interest
Developments--Owners Associations--Operating
Rules--Operability of Statutes.--Civ. Code, § 1357.100
el seq., establishes procedural requirements for the
adoption of the operating rules of a common interest
development association (Civ. Code, §§ 1357.110, subd.
(a), 1357130, 1357.140). Pursuant to Civ. Code, §
1357156, subds. (a) & (b), the requirements of these
sections apply only to a rule change commenced on or
after January 1, 2004, and do not affect the validity of a
rule change commenced before January 1, 2004,

{6) Adjoining Landowners § 5—Rights, Duties, and
Liabilities--Encroachments--Injunctive
Relief--Elements.--In evaluating the grant of injunctive
relief for encroachment, courts apply a three-part test
known as the hardship doctrine. To deny an injunction
requiring removal of an encroaching structure, three
factors must be present. First, the defendant must be
innocent. That is, his or her encroachment must not be
wiltful or negligent. The court should consider the parties'
conduct to determine who is responsible for the dispute,
Second, unless the rights of the public would be harmed,
the court should grant the injunction if the plaintiff will
suffer irreparable injury regardless of the injury to
defendant. Third, the hardship to the defendant from
granting the injunction must be greatly disproportionate
to the hardship caused plaintiff by the continuance of the
encroachment, and this fact must clearly appear in the
evidence and must be proved by the defendant.

COUNSEL: Ewing & Associates and Mike Ewing for
Defendants and Appellants.

Abbey, Weitzenberg, Warren & Emery, Lewis R. Warren
and Rachel K. Nunes for Plaintiff and Respondent.

JUDGES: Opinion by Margulies, Acting P. I, with

Dondero and Banke, IJ., concurring.
QPINION BY: Margulies | *462}

OPINION

[**817] MARGULIES, Acting P. J.--Plaintiff
Clear Lake Riviera  Community  Asscciation
(Association) regulates new construction within a
common inferest development. Defendants Robert and
Catherine Cramer {the Cramers) purchased 2 lot within
the development and drew up plans to build a house. In
approving their plans, the Association committee with
responsibility for plan review applied an Association
guideline that limited the height of homes within the
development. Because the Cramers' home was located on
a sloping lot, compliance with the height guideline
depended not only on the height of the structure itself but
also its location on the lot.

During construction, it was called to the attention of
defendant Robert Cramer (Cramer) that the lecation
[***2] he selected for the home would result in a
violation of the height guideline, but he disregarded the
warnings. When the resulting home exceeded the height
guidelire by nine feet, the Association filed suit to abate
the violation. Finding the Cramers knowingly violated
the height guideline, the trial court ordered them to bring
their home intc compliance. They contend the height
regulation was unenforceable because the Association
failed to prove it had been properly adopied and the trial
court gbused its discretion in awarding injunctive relief
rather than damages. We affirm.

1. BACKGROUND

The Association is a nonprofit corporation organized
under the Davis-Stirling Common Interest Development
Act (Civ. Code, § 1350 et seq.) to manage Clear Lake
Riviera (Riviera), a commen interest [**818}
development located in Lake County. In 1992, the
Association recorded an  amended declaration of
covenants, conditions, and restrictions {declaration)
governing Riviera. Among other measures, the
declaration established an architectural control and
planning committee (committee), consisting of three
members appointed by the board of directors of the
Association (Board). The committee was charged with
reviewing [***3] the plans for any improvements
contemplated within Riviera to cnsure they complied

e

with the requirements of the declaration and were "in
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harmony with the general swroundings of such lot or
with the adjacent buildings or structures." In addition, the
commitiee was empowered to enact height restrictions for
buildings within Riviera, as well as other restrictions on
the size and appearance of Riviera construction. The
declaration stated that, once plans had been approved by
the committee, "[alctual [*463} construction of any
improvements ... must be in strict conformity with said
pians.”

The committee maintained a set of guidelines that
was given to persons who planned to build in Riviera,
along with a copy of the Association bylaws and a
checklist for application processing. The guidelines
described the process of plan approval and contained
various  Substantive  regulations  governing  new
construction. Among the guidelines was one limiting the
height of structures to a maximum of 17 feet above street
leve] or the "control point" of the lot. For a sloping lot,
the control point was the elevation at the center of the lot.
Although there was no evidence when and how this
guideline was enacted, [***4] it had been applied by the
committee since at least 1995,

In March 2005, the Cramers submitted to the
committee plans for a home they hoped to construct in
Riviera. Rather than retain a general contractor, Cramer
intended to act as his own builder. The Cramers’ plans
were approved by the committee in April. Beneath the
approval stamp on each page of the plans, the committee
had printed, "structure height not t¢ exceed 17 feet from
control point of lot." Cramer was aware of the notation
and knew the Association's guidelines imposed the height
restriction. In a plot plan submitted with his application
and approved by the committee, Cramer had placed an
asterisk in the middie of the lot map and written "Controt
Point” and "+17" next to the asterisk.

The evidence was in dispute at trial regarding the
exact information and warnings given to Cramer about
his compliance with the height restriction. A member of
the committee, Curtis Winchester, testified he had
discussed ot setbacks and application of the
Association's height restriction with Cramer even before
his plans were submitted to the committee. Winchester
explained to Cramer that he and the committee would
have to agree on the location [***3] of the lot's control
point before the application could be approved and a
height variance was unlikely because there were many
homes within Riviera on similar upslope lots that

complied with the height restriction. Winchester told
Cramer it would be necessary to remove a substantial
amount of soil from the lot to meet the height restriction,
given the particular house design the Cramers had
chosen, and Cramer agreed to do the necessary grading of
the property.

Cramer acknowledged he was aware of the height
guideline, but he testified he was confused about the
concept of "control point® and its [*464] measurement
and had no knowledge or experience in determining the
elevation of buildings. He never personaily did the
rneasurements necessary to determine how high his house
was. Cramer said he relied on his grading contractor
[**819] 1o determine compliance with the height
requirernent and, in any event, couid not have placed the
home's foundation any lower because the grading
contractor ran into rock that prevented further excavation.
|

1 The grading contractor directly contradicted
this testimony. He denied being responsible for
the elevation decision, testifying that Cramer
insiructed him regarding the [¥*%6] depth to
grade the hillside, and said his grading was never
impaired by rock underlying the soil.

in June or early July 2005, after Cramer had
completed grading and instailed the wooden forms for his
foundation, the committee met with him and two persons
working with him to discuss application of the height
restriction. The meeting occurred as a result of the
complaint of a neighboring homeowner who was
concerned from the lecation of the Cramers' foundation
forms that the resulting house weould be too tall.

Winchester testified the committee told Cramer at
the meeting that if he chose fo build at the location of his
foundation forms, the planned house would have to be
altered considerably % meet height requirements, and
they recommended further grading to lower the
foundation. At the close of the meeting, Winchester
testified, Cramer was noncommittal, but he did not
indicate any reservations about complying with the height
guideline.

Cramer and onc of his contractors disputed this
account of the meeting, According to these witnesses, the
committee dismissed the neighbor's complaint and told
Cramer there was no problem with his construction. As a
result of the committee’s apparent approval, [***7]
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Cramer testified, he decided soon after to pour the
foundation concrete. Cramer denied ever being warned
by a committee member prior to the pouring of his
foundation that the house would be tco high.

In mid-July, the committee sent the Cramers a notice
stating that their house appeared to depart from the
approved plans and noting the completed building would
violate the height restriction in the guidelines, The form
requested the Cramers to notify the commitiee if they
could not comply, but they did not do so. The committee
sent a similar form in Septermber, after the foundation
was poured but before the walls were erected.

It was undisputed that when the Cramers' house was
finished, it differed significantly {rom the house depicted
in the approved plans, with one wall [%465] being
considerably higher and more massive than shown on the
plans. The house exceeded the 17-foot height restriction
by nine feet and impinged severely on the views of at
least twe neighboring homes. In November, after the
home was complete, the Cramers unsuccessfully
requested a variance from the committee that would have
ratified their violation of the height restriction.

In June 2006, the Association filed an action [***§]
against the Cramers secking a declaration they were in
violation of the guidelines and the approved construction
plans, an injunction requiring compliance, and monetary
damages. Following a bench trial, the court found for the
Association in a statement of decision. The court rejected
the Cramers' various arguments that the height restriction
was invalid or unenforceabie, found the Cramers' home to
be nine feet higher than permitted under the guidelines,
and concluded Cramer knowingly built the home in
violation of the height guideline. Finding the Cramers'
home had caused irreparable injury to neighboring
homeowners, the court ordered them to bring it into
compliance with the guidelines.

[**820] IL DISCUSSION

[HN11 (1) "Common interest” developments, such as
Riviera, "have become a widely accepted form of real
property ownership.” (Nahrstedt v. Lakeside Village
Condominium Assn. (1994) 8 Caldth 361, 370 (33
Cal.Rpir.2d 63, 878 P.2d 1275].) "Ordinarily, such
ownership alse entails mandatory membership in an
owners association, which, through an elected board of
directors, is empowered to enforce any use restrictions
contained in the project's declaration or master deed and

to enact new rules governing the use and occupancy of
property [***9] within the project.” (/d. at p. 373.) "Use
restrictions are an inherent part of any common interest
development and are crucial to the stable, planned
enviromment of any shared ownership arrangement.” (Jd.
at p. 372 Use restrictions contained in a recorded
declaration are afforded a "presumption of validity” and
are enforced unless found unreasonable under a
deferential standard. (Jd ar p. 383} While use restrictions
outside the deciaration are not afforded the same
presumption of validity, they are nonetheless enforced
unless they fail a ‘“straight reasonablencss test”
(Dolan-King v. Rancho Samta Fe Assn. (2000) 81
Cal App.dth 965, 977 [97 CalRpr2d 280]
{Dolan-King).)

A. The Validity of the Height Guideline

The Cramers do not chalienge the trial court's
conclusion their home viclated the Association's
construction guidelines, nor do they contend the height
guideline is unreasonable. Rather, they contend "the
evidence was [¥466] insufficient to support the
conclusion that there was a duly adopted and enforceable
height restriction."

1. Adoption of the Height Guideline

The Cramers' primary validity argument is that
"[t]here was no showing whatscever by plaintiff that the
[guidelines] were ever adopted by a [***10] duly
constituted [committee].”

The triai court held that the height guideline was
vatid and enforceable, a finding that necessarily includes
the conclusion the guideline was properly enacted under
the Association's rules, [HN2} We must uphold the trial
court's findings of fact if they are supported by
substantial evidence. {In re Charlisse C. (2008) 45
Cal dth 145, 159 [84 Cal Rpir.3d 597, 194 P.3d 330])

The lumited testimony at trial addressing the
guidelines demonstrated they were available in printed
form at the time the Cramers scught to build, were
distributed to all who planned fo build in Riviera, were
foliowed by the commitiee throughout the time in
question in evaluating applications, and were believed by
commitiee members to constitute enforceable regulations
governing construction at Riviera. 2 There was no
evidence when and how the height guideline was enacted,
but Winchester testified it had been applied by the
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commiitee since at least 1995,

2 The Cramers claim the infroduction of the
guidelines as an exhibit at trial was without
foundation because they came in through Russell
Patterson, who they contend was not an official
member of the committee, The trial court did not
abuse its discretion in admitiing the [®#*%*1]]
guidelines because Patterson, whatever his status,
was personally very familiar with the activities of
the committee.

(2) While circumstantial, the foregoing provides
substantial evidence supporting a finding the height
guideline was validly adepted. {See People v. Lenix
(2008} 44 Cal 4th 602, 627 {80 Cal Rptr.3d 98, 187 P.3d
046] [“uniike [HN3] direct evidence, circumstantial
evidence does not directly preve [**821] the fact in
question. Instead, circumstantial evidence may support a
logical conclusion that the disputed fact is true."].) The
Association's amended declaration was adopted in 1992,
Three years later, the committee was enforcing the height
guideline. 1t is & permissible inference from this evidence
that the guideline bad been properly adopted, since the
application of the guideline likely would have
encountered resistance had it not been properly adopted.
Further support for proper adoption is found in the height
guideline’s long history of enforcement since that time
and the ease with which the Assoctation or the [*467]
committee could have repealed the guideline if it had
become disfavored by the members or if there were
concerns about the propriety of its adoption.

It is true, as the Cramers contend, there was no direct
evidence [*%*12] of the guideline's adoption. A witness
provided by the Association in response to a trial
subpoena testified he could not focate any documents
reflecting "the result of any vote of the members of the
committee .. on any rule or regulation involving height.”
That the Association was unable to locate a document
reflecting the adoption of the guidelines, however, does
not necessarily support a finding they were not properly
adopted. As one committee member testified, the
committee operated relatively informalty. Tt did not
always keep minutes, and the minutes it kept were not
rigorous. Further, the height regulation had been enacted
more than 10 years before the trial. In the absence of
testimony about the Association's document retention
policy, it would not be surprising if documents reflecting
adoption of the height guideline had not been retained

over that time. Indeed, no written records were produced
dating from the era of the guideline's adoption. Under
these circumstances, the absence of records regarding the
adoption of the guideline does not outweigh the
substantial circumstantial evidence supporting its proper
adoption.

Accordingly, the Cramers' argument that there was
insufficient [***13] evidence of proper adoption of the
height guideline reduces to the claim the Association was
required to prove proper adoption by direct evidence, t.¢,,
by a written record reflecting the formal vote of the
committee to adopt the regulation, rather than by
circumsiantial evidence, The Cramers, however, present
no persuasive argument to support such a conclusion.

It is a truism of the law that {HN4] facts can be
proven by circumstantizl as well as direct evidence.
(Ortega v. Kmart Corp, (2001) 26 Caldth 1200, 1210
[1i4 Cal Rptr.2d 470, 36 P.3d 11}.) The Cramers provide
no argnment that would differentiate the issue of proper
adoption from any other fact in this regard. Indeed, none
of the decisions reviewing an action to enforce a common
interest development regulation holds the association is
required to provide direct evidence that @ regulation was
properly adopted to prevail. (E.g, Pocific Hills
Homeowners dssn. v. Prun (2008} 160 Cal. App.4th 1337,
1566 [73 Cal Rptr.3d 633]; Rancho Santa Fe Assn. v,
Dolan-King  (2004) 115 CalApp.4th 28, 39 [8
Cal Rptv.3d 614]; Cohen v. Kite Hill Community Assn.
(1983) 142 CalApp.3d 642, 646, 648 [191 Cal Rpir.
209].) On the contrary, those decisions never address the
procedural history of the regulations, and there is no
indication in any of them [***}4] the association
provided, or was required o provide, direct evidence the
regulation had been properly adopted. In Ville De Las
Palmas Homeowners Assn. v. Terifaj (2004) 33 Cal4th
73 [14 CalRpw.3d 67, 90 P.3d 1223], in which the
association originally attempted [*468] to enforce such
a regulation, the Supreme Court expressly noted there
was no evidence regarding the date [**822] of its
adoption, {Id ar p. 80.) Although the regulation was
ultimately not enforced, the court did net indicate the
regulation would have been found upenforceable merely
for the lack of direct evidence about its genesis.

(3) The closest arguable authority for such an
evidentiary requirement is Ironwood Owners Assn. IX v,
Solomon (1986} 178 Cal App. 3d 766 [224 Cal Rptr. 18],
which states, [HNS] "When a homeowners’ association
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seeks to enforce the provisions of its CCRs to compel an
act by one of its member owners, it is incumbent upon it
to show that it has followed its own standards and
procedures prior to pursuing such a remedy, that those
procedures were fair and reasonable and that its
substantive decision was made in good faith, and is
reasonable, not arbitrary or capricious.” (Id at p. 772.) In
holding an association must show iis standards and
procedures were followed, however, [*¥*15] fronwood
was not referring to proof that proper procedures were
used for adoption of the guideline. Rather, the "standards
and procedures” referred to by Jfronwood were the
internal procedures for enforcement of the restrictions,
rather than their adoption. {(See Pacific Hills Homeowners
Assn. v. Prun, supra, 160 Cal App.4th at pp. 1566-1567.)

The Cramers cite Dolan-King for the proposition that
regulations adopted by an association are not afforded a
presumption of reasonableness, but this portion of
Dolan-King is  concerned with the substantive
reasonableness of regulations, not their procedural
validity. (Dolan-King, supra, 81 Cal App.dth at p. 977.)
In any cvent, there was no need for a presumption of
reasonableness here. As discussed above, the trial court
was entitled to infer proper adoption from the
cireumnstantial evidence of long enforcement provided by
the assoctation. Further, there was no suggestion in
Dotan-King that the association was required to provide
direct evidence its existing reguiations had been properly
adopted, and there is no indication in the decision such
evidence was provided. (/d. af pp. 977-979.3

(4) Accordingly, we find IHNG] no legal support for
the Cramers' claim [**%16] that a common interest
association is reguired to provide direct, rather than
circumstantial, evidence that its use restrictions were
property adopted in an action to enforce the restrictions.

In arguing the guideline was invalid, the Cramers
also cite 2 resolution passed by the Board in 2000 that
rescinded "each and every former Policy & Procedure,
Rule & Regulation, and Resolution put into effect prior to
January 1, 2000." Because this document was introduced
witheut any foundational testimony, the Board's intent in
passing it is unclear. The text of the resclution, however,
suggests it was intended to repeal enactments of the
1+469] Board itself, rather than those of the committee.
Nor does the resolution literally apply to the height
restriction at issue here. It does not purport te repeal
"guidelines,” but only policies, procedures, rules,

regulations, and resolutions. Further, regardiess of the
intent of the Board resolution, there was sufficient time
between vyears 2000 and 2005 during which the
committee could have readopted the guidelines, assuming
they were ever repealed. Substantial evidence therefore
supported the trial court's conclusion that the 2000
resolution did not preclude [***17] enforcement of the
guidelines.

2. Application of Civil Code section 1357 100 et seq.

(3) [HN7] Civil Code section 1337100 ef seq.
establishes procedural requirements for [*%823] the
adoption of the "operating rules” of a common interest
development association. {Civ. Code, §§ 1357.110, subd.
(aj, 1357.130, 1357.7140.) The Cramers contend the
height guideline is an operating rule as so defined and
was not adopted in accordance with the procedures
specified by statute.

We need not decide whether the height guideline is
an operating rule. Pursuant to Civil Code section
1357150, subdivisions (a} and (b}, the requirements of
these sections apply only "to a rule change commenced
on or after January 1, 2004" and do not affect "the
validity of a rule change commenced before January I,
2004." Winchester testified he had been involved with the
committee since 1995 and the height restriction had been
in effect throughout that time. While the copy of the
guidelines in the record bears notations indicating
changes had been made around April 2005, the height
restriction was not changed by these amendments.
Because there was no evidence the height guidetine was
enacted by a rule change initiated after 2003, it was not
[**+#18] subject to section 1357100 et seq.

3. The Composition of the Commitlee

The Cramers also dispute the trial court's finding the
committee "was a valid and functioning committee
pursuant to and within the scope of the Declaration.” The
Cramers do not argue the committee failed fo hold
meetings or otherwise perform its functions, or its actions
were arbitrary and not in accord with the governing
documents of the Association. Rather, their argument is
founded on the testimony of Winchester that, at the time
the Cramers' plans were considered, the committee had
"four or five" members and, while the committee met
every week, not every member attended every meeting,
The Cramers also point to evidence indicating the
“official” membership of the committee consisted of
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. three particular persons in 2004, and the Board minutes
disclosed no action to appoint any other person to the
committee. Yet two other persons, Robert Frane and
Russell Patterson, purported to act on behalf of the
committee and had substantial involvement with the
Cramers' application. [*470]

Because this issue was not explored at trial, but
appears to have arisen as a result of a set of decuments
produced in response to a trial subpoena, [***19] the
evidence is not clear on the composition or working of
the committee. When Patterson testified at trial as a
member of the committee, for example, he was never
asked on what authority he believed himself to be a
committee member or whether he viewed himnself a5 an
official voting member. Given the Cramers' failure to
make a complete record on this issue, we are inclined to
find the testimony of Patterson alone to constitute
substantial evidence to support a finding that he was,
indeed, a committee member, despite the lack of any
documentary evidence to back his claim.

Yet even if we assume Frane and Pattersen were
merely volunteers who assisted the official members of
the committee, we would find ne basis to question the
trial court's conclusion that the committee was properly
functioning under the terms of the declaration. As the
trial court noted in its statement of decision, there is no
dispute the committee had been in existence for many
vears, conducted weckly meetings, and reviewed the
planned construction within Riviera, afl as required by
the declaration. While there is no provision in the
declaration for the appointment of "pro tem” committee
members, neither does it preclude [*#%20] the practice,

Further, the Cramers cite no prejudice from the
participation of the two purportedly unofficial members,
who worked with them to bring their construction plans
into compliance with the Association’s various [**824]
rules, There is no evidence the Cramers' plans were not
reviewed and approved by the three official members of
the committee, as required by the declaration. Nor is
there any evidence the committee imposed requirements
on the Cramers’ construction that were outside the
guidelines or otherwise unreasonable. On the contrary,
the evidence showed the committee's application of the
height guideline was consistent with its application to
stmilar lots in Riviera, on which compliant houses had
successfutly been built. In short, the mere participation of
nonappointed persons in the business of the committee,

under these circumstances, would not invalidate the
commitiee's official actions.

4, Estoppel

The Association contends and the trial court held the
Cramers are estopped from challenging the validity of the
height pguideline because they signed a document,
required by the Association as a condition of the plan
review process, stating they "agree[d] to" the guidelines.
Because [**¥21] we conclude the Cramers failed to
carry their burden of demonstrating the height guideline
is invalid, we need not reach this issue. [¥471]

B. The Trial Court's Grant of Injunctive Relief

The trial court's judgment finds the Cramers’ house is
nine feet higher than allowed, orders them to "abate
forthwith the foregoing violation," and precludes them
"from maintaining any structure on the Subject Property
which violates the CC&Rs." The Cramers argue the trial
court abused its discretion in "ordering {them} to tear
down their house," which, they contend, "was the effect
of the mandatory injunction issued by the court.” Instead,
they argue, the court should have awarded damages.

The testimony of an expert retained by the Cramers
does not support their claim that they will be required to
tear down their house to comply with the court's order.
The expert testified it will be possible to preserve the
house, although it will cost at [east 5 200,000 to do so. He
recommended removing the house from its foundation,
moving it off the iot, lowering the foundation, and
remounting the house on the new foundation. Although it
might be necessary to "cut [the house] in half" to remove
it from the construction [*%%22] site, it need not be
destroved. Nonetheless, although the house need not be
torn down, there is no doubt fixing the problem will be
expensive and inconvenient, and its cost may exceed the
amount of econemic harm inflicted by the Cramers on the
neighboring properties, at least as measured by the
diminution in market value of those properties.

[HN8] "Ordinarily, when we review a trial court
order granting injunctive relief, we apply the deferential
abuse of discretion standard. [Chation.] A decision will
be reversed for an abuse of discretion only when it
exceeds the bounds of vreason or disregards
uncentradicted evidence. [Citation.] The burden rests
with the party challenging ar injunction to make a clear
showing of abuse." {/n re Lugo (2008) 164 Cal App.4th
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1522, 1535 [80 Cal.Rptr.3d 521].)

(6) We find ne abuse of discretion in the trial court's
decision to require cempliance with the guidelines rather
than award money damages. In attempting to find a
standard against which to judge the trial court's exercise
of discretion, we analogize this case to those requiring the
removal of a structure that encroaches on a property line.
Although the two situations are not identical, they both
raise the possibility that the [***23] cost and
inconvenience of removal of an existing structure may be
disproportionate [**825] to the actual damage caused by
it. 3 [HN9] In evaluating the grant of injunctive relief for
encroachment, courts apply & three-part test known as the
“hardship doctrine." (Hirshfield v. Schwartz (2001) 91
Cal App.4th 749, 758-75% [110 Cal Rpir.2d 861].) "To
[%472] deny an injunction [requiting removal of an
encroaching structure], three factors must be present.
First, the defendant must be innocent. That is, his or her
encroachment must not be willful or negligent. The court
should consider the parties' conduct te determine who is
responsible for the dispute. Second, unless the rights of
the public would be harmed, the court should grant the
injunction if the plaintiff 'will suffer irreparable injury ...
regardless of the injury to defendant.” Third, the hardship
to the defendant from granting the injunction ‘must be
greatly disproportionate to the hardship caused plaintiff
by the continuance of the encroachment and this fact
must clearly appear in the evidence and must be proved
by the defendant. ..' " (Jd. at p. 759.)

3 As authority, the Cramers rely largely on
Sharon v. Sharon (1888) 75 Cal. 1 {16 P. 345], a
decision reviewing a trial court's award [***24]
of temporary alimony. We find the circumstances
of Sharon sufficiently different from these of the
present situation that it provides little clear
guidance in reviewing the trial court's exercise of
discretion.

The trial court found the Cramers' violation of the
height regulation to be knowing, rather than innocent.
The Cramers argue at length this conclusion was against
the weight of the evidence, contending they relied on the
committee's conclusion at the June/early July meeting
that there would be no violation. As discussed above, the
evidence was conflicting on exactly what Cramer was
told about the height of his house at that meeting.
Evaluating the credibility of the witnesses was the
responsibility of the trial court, and it found the

Association's witness to be more credible on this issue.
Further, we find substantial evidence to support the
court's finding that the viclation was intentional in the
testimony of Winchester, who stated Cramer was told
unequivocally that if he built the house where the
foundation forms were located it would result in a
significant violation, the neighbor who confronted
Cramer about the location of his foundation forms, and
other Association witnesses [*¥*25] who testified
Cramer was fully and timely instructed about the proper
siting of his home. 4

4 The Cramers object the trial court did not
specifically address in its statement of decision
what Cramer was told at the June/early July
mesting. In fact, the statement of decision notes
that "Mr. Winchester again covered the matter [of
the excessive height of the building] with Mr.
Cramer and his associates.” Regardiess of what
was said at the meeting, however, there was
substantial evidence to support a finding that
Cramer's violation of the height guideline was not
innocent.

In any event, to defeat an injunction under the
hardship doctrine the defendant must demonstrate the
encroachment was neither willful  nor  negligent.
(Hirshfield v. Schwartz, supra, 91 Cal App.4th at p. 758.)
There is liftle question, under even the most generous
interpretation of the evidence, the Cramers' violation was
negligent. Cramer did not dispute he was aware of the
height restriction. He had personally marked the control
point and the height restriction on a map of his lot. As the
cffective general contractor, Cramer was responsible for
ensuring his home complied with the height restriction.
Yet he testified he [***26] never bothered to learn how
building height was measured under the guidelines and
never, despite the controversy his home caused,
personally measured the projected height of his home. In
fact, Cramer [*473) presented no [**826] evidence he
or his contractors had ever measured the elevation of the
home prior to pouring the foundation. Further, no one
involved with construction of the home appears to have
had responsibility for compliance with the height
guideline. Cramer contended the task had been delegated
to the grading contractor, but thal coniractor denied
responsibility and said he had been instructed by Cramer
on the jocation of the home. The only conclusion to be
drawn from the evidence was that Cramer made no effort
to comply with the height guideline, even though he was
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well aware of the restriction and his neighbors had raised
the issue prior to the pouring of the foundation. 5 In light
of this clear evidence of carelessness, there is no basis for
finding the height violation to have been innocent,

5  This carelessness is further confirmed by the
scope of the violation. The Cramers' home did not
miss the guideline by a trivial amount, as one
might expect if they made a good faith effort to
[***27] comply. It is nine feet over the limit.

The trial court's finding of irreparable harm was also
supported by substantial evidence. Two neighbors
testified at trial that their prior unobstructed views had
been blocked by the Cramess' home, resulting not only in
a diminution in value of their homes but also a substantial
loss of their enjoyment in them. Where previously the
neighbors were able to enjoy views of the nearby lake,
they now saw only the walls of the Cramers' home. For
both neighbors, this was compounded by a loss of
privacy, since the Cramers' home looked onto theirs.
There was a further incommensurable risk in refusing
injunctive enforcement of the height violation. If the
Cramers were permitied to use the fait accompli of their
home's completion to avoid enforcement of the height
guideline, the Association would effectively lose the
ability to enforce any of its guidelines, Members could

build their homes in any manner they pleased, arguing
afterward in response to an action to enforce the
guidelines that compliance would be unreasonably
expensive.

Finaily, there was no evidence the cost of correcting
the violation would be grossly disproportionate to the
hardship caused [**¥28] to the Association. Although
there was no estimate of the total diminution in value
caused to neighboring homes by the Cramers' violation,
one neighbor testified his home's value had been
diminished by meore than § 75,000, Even # that was the
only economic damage, the § 200,000 required to correct
the Cramers' violation would not be grossly
disproportionate to the loss. As noted above, however,
there was also diminution in value to at least one other
home, along with damage that is more difficult to
quantify. The trial court did not abuse its discretion in
directing the Cramers to bring their home into
compliance. [¥474]

111 DISPOSITION
The judgment of the trial eourt is affirmed.

Dondero, J., and Banke, 1., concurred.



