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UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF COLORADO

Honorable Howard R. Tallman

In re:

ANN MARILYN LEMBERG,

a/k/a Anna Baranovka,

a/k/a Golden Liberty

a/k/a Golden Age #2 Mining

Debtor.

)

)

)

)

)

)

)

)

Case No. 08-24668 HRT

Chapter 13

ORDER ON MOTION FOR STAY PENDING APPEAL

This matter comes before the Court on Debtor’s Motion to Stay Court Order Lifting Stay

for Pendency of Appeal (docket #86) [the “Motion”].  The Debtor’s Motion came on for an

evidentiary hearing on February 20, 2009.  The Court has considered the pleadings and the

evidence presented at hearing and is ready to rule.

The Court entered its Order Granting  Motion for Relief from Stay of Enforcement of

Lien of Creditor Mutual of Omaha Bank, Successor to Peak National Bank (docket #81) lifting

the automatic stay in favor of the Mutual of Omaha Bank [the “Bank”] on January 9, 2009.  The

Debtor timely filed a Notice of Appeal and filed the instant Motion seeking a stay pending

appeal.

The Court received a number of exhibits from Ms. Lemberg during the hearing on this

Motion and heard testimony from Ms. Lemberg and from one Michael Thomas, a metallurgist

who serves as an adjunct professor at the Colorado School of Mines.

A number of other witness names appeared on Ms. Lemberg’s witness and exhibit list. 

At hearing, Ms. Lemberg made an oral motion to present other witness testimony by telephone. 

That oral motion was denied.  This Court’s practice is to hear witness testimony by telephone

only in the rarest of circumstances.  The Court has allowed telephonic testimony where the

burden of producing the witness in person is great and the testimony to be given is somewhat

ancillary to the main thrust of the proceeding.

The proposed witness was an individual that Lemberg described as having an interest in a

partnership with respect to operating the mine on her property.  The testimony would have gone

to a primary element of her case.  The Court requires an opportunity to observe and evaluate

testimony that goes to the core of a party’s case and the opposing party deserves a greater

opportunity to observe and interact with the witness than can be afforded through telephonic

testimony.  Moreover, in this case, the request was made only at the last minute and constituted

unfair surprise to the opposing party.
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1 The denial of Ms. Lemberg’s motion to admit additional exhibits does not prejudice her. 

She offered:

1. a letter from one Robert Fabrizio of Empress Gold Mining stating that he is in the

process of reviewing her information and looks forward to negotiating with her;

2. a copy of the front of a program brochure and her attendee badge for the 2009

annual meeting of the Colorado Mining Association;

3. business cards from individuals apparently connected to the mining industry; and

4. a registration form for the 2009 annual meeting of the Colorado Mining

Association.

Had the Court considered the above exhibits in connection with this matter, the Court’s

conclusions would not have been affected.
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On February 23, 2009, after the hearing on this Motion was concluded, Ms. Lemberg

filed her Motion to Accept Evidence Anticipated in Presentation on 2-20 (docket #144).  She

requests that the Court to enter a number of new exhibits into evidence.  Under the best of

circumstances, such a request would be highly irregular.  In this case, the proffered exhibits were

not the subject of testimony during the hearing and are completely without foundation and

cannot be considered.  The Court will consider only those exhibits which were offered and

admitted into evidence on the record during the hearing.1

The Court must consider four factors in relation to this motion for stay pending appeal. 

“They are (1) the likelihood that the party seeking the stay will prevail on the merits of the

appeal; (2) the likelihood that the moving party will suffer irreparable injury unless the stay is

granted; (3) whether granting the stay will result in substantial harm to the other parties to the

appeal; and (4) the effect of granting the stay upon the public interest.” In re Lang, 414 F.3d

1191, 1201 (10th Cir. 2005).

1) The Likelihood That Ms. Lemberg Will Prevail on the Merits of the Appeal.

As a threshold matter, the Court notes that much of the evidence submitted at hearing

was evidence of actions taken subsequent to entry of the order that is presently on appeal.  Had

those actions taken place prior to the hearing on the Bank’s Motion for Relief from Stay of

Enforcement of Lien of Creditor Mutual of Omaha Bank, Successor to Peak National Bank

(docket #24) [the “Motion for Relief from Stay”] and had that evidence been presented at that

time, this Court would have had an opportunity to consider such evidence in rendering its

opinion.  The Court will not speculate whether it would have led to a different outcome but at

least it could have been considered.

It is well settled that the record on appeal consists of “the original papers and exhibits

filed in the [trial] court together with the transcript of proceedings and a copy of the docket

entries in the [trial] court.”  Fleming v. Gulf Oil Corp., 547 F.2d 908, 911 (10th Cir. 1977); see,
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also, Allen v. Minnstar, Inc. 8 F.3d 1470, 1475 (10th Cir. 1993) (Evidence “not filed below or

presented to the [trial] court could not properly be considered by the court and, ipso facto, cannot

be considered by us in reviewing the court’s judgment . . . .”).  Thus when this Court examines

the likelihood of the Debtor prevailing on her appeal, it must do so under the assumption that the

appellate court will limit its consideration to the evidence heard by this Court during the hearing

on the Bank’s Motion for Relief from Stay.

An appellate court reviews a lower court’s determination of a motion for relief from the

automatic stay for abuse of discretion.  Pursifull v. Eakin, 814 F.2d 1501, 1504 (10th Cir. 1987). 

“The ‘high’ standard for abuse of discretion requires a showing of ‘an arbitrary, capricious,

whimsical, or manifestly unreasonable judgment.’”  Schrier v. Univ. of Colo., 427 F.3d 1253,

1259 (10th Cir. 2005) (quoting Coletti v. Cudd Pressure Control, 165 F.3d 767, 777 (10th Cir.

1999).  Thus, an appellant seeking to prevail on the merits of an appeal of an order granting

relief from stay faces a high standard of review in the appellate court.

This Court did not lift the automatic stay in this matter at the preliminary hearing based

only upon offers of proof.  Instead, it set the motion over for a evidentiary hearing.  The hearing

on the Bank’s motion was conducted over the course of a full day.  The Court heard from seven

witnesses – five from Ms. Lemberg – and the Court considered 34 exhibits – 22 from Ms.

Lemberg.  At the conclusion of the hearing, the Court took the matter under advisement and

issued a written order which ran to ten pages analyzing the evidence that it heard.  The Court

recounts the history of the motion and its consideration of the evidence only to make the point

that the Court took a long time to review the merits of the motion and fully consider the evidence

before making its determination.

In the process of reviewing this motion to stay the Court’s order pending the appeal, the

Court has, once again, had occasion to review its prior order lifting the automatic stay.  The

Court cannot find that Ms. Lemberg is likely to prevail on the merits of her appeal.

The Court’s conclusions were drawn directly from the evidence heard during the hearing

on the Bank’s Motion for Relief from Stay.  Ultimately, Ms. Lemberg’s own expert witnesses

were a key component leading to the Court’s decision to lift the stay.  The Court was favorably

impressed with Ms. Lemberg’s witnesses and found them highly credible.  But the very best

characterization of their testimony is that it established a good possibility that further testing

might confirm some amount of mineral value on Ms. Lemberg’s property.  The Court was left

with a choice between value evidence given by an expert appraiser presented by the Bank and

value evidence that is highly speculative presented by Ms. Lemberg.

Ultimately, based upon the available evidence, the Court could not make a finding that

Ms. Lemberg has equity in her property.  The Court also found that the likelihood of successful

reorganization in this case is remote.  It followed from those findings that the Bank was entitled

to relief from the automatic stay.  In the course of reviewing that order in preparation for today’s
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hearing, the Court is persuaded that, if it heard the same evidence today, its ruling would be the

same.

2) The Likelihood That Ms. Lemberg Will Suffer Irreparable Injury Unless the Stay

Pending Appeal Is Granted.

The Court cannot find that Ms. Lemberg will suffer irreparable harm if this Court does

not stay its order pending her appeal.  This Court’s order lifting the automatic stay in Lemberg’s

bankruptcy case in no way prejudices her rights under state law to assert any defense she may

have to the Bank’s foreclosure action.  The Court does not mean to imply that granting relief

from the automatic stay in bankruptcy is an insignificant matter.  These are determinations that

are taken very seriously by all bankruptcy courts.  But, it is important to recognize that the action

for relief from stay in this Court did not address or decide any substantive issues with respect to

whether or not Colorado state law permits the Bank to foreclose its deed of trust on Ms.

Lemberg’s property.  The concerns of a bankruptcy court in making its determination whether or

not to lift the automatic stay focus on the utility of an asset to a debtor’s realistic plan of

reorganization and whether a creditor’s position is well enough protected so that it is not harmed

by allowing the debtor to have an opportunity to reorganize.  Those determinations were made

by this Court adversely to Ms. Lemberg.  But, to the extent that she has defenses to the Bank’s

state law foreclosure, that have not already been ruled on or waived, nothing in this Court’s order

lifting the stay prevents her from asserting those defenses.

Thus, this Court’s ruling does not deprive Lemberg of her property; that is a function of

state law.  What this Court’s ruling does deny her is the opportunity to keep her property, despite

the state law, and use that property in an attempted reorganization.  But the evidence the Court

heard in the relief from stay hearing and the hearing on this Motion persuades the Court that

genuine reorganization in this case is illusory.  In the absence of a credible reason to believe that

Lemberg has some prospect for successful reorganization, the Court cannot find that she has

been harmed even if the Bank does ultimately complete a foreclosure on her property.  The

evidence – again from Lemberg’s own expert witnesses – is that the road to bringing the Golden

Age mine back into production is a long and costly one.  The prerequisite to raising capital is

doing the testing to prove the mine’s productive capacity.  The same is true for even marketing

the property for its mineral value as opposed to its value as raw land.  The Court has not seen

persuasive evidence that funds are available to Lemberg to make her property productive.

Moreover, even if the Debtor were to demonstrate a high degree of harm resulting from

the failure to obtain a stay pending appeal, that harm must be balanced against the likelihood of

success on the merits.  That relationship has been described as follows:

The probability of success that must be demonstrated is inversely proportional to

the amount of irreparable injury [the movant] will suffer absent the stay.  Simply

stated, more of one excuses less of the other. This relationship, however, is not
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without its limits; the movant is always required to demonstrate more than the

mere “possibility” of success on the merits.  For example, even if a movant

demonstrates irreparable harm that decidedly outweighs any potential harm to the

[opposing party] if a stay is granted, he is still required to show, at a minimum,

“serious questions going to the merits.”

Michigan Coalition of Radioactive Material Users, Inc. v. Griepentrog, 945 F.2d 150, 153-54

(6th Cir. 1991) (citations omitted).  Lemberg has not demonstrated serious questions going to the

merits of her appeal.

3) Whether Granting the Stay Will Result in Substantial Harm to the Bank.

Being forced to wait until the end of the appeal process to exercise its state law rights

will be harmful to the Bank.  However, the Court doubts that harm would be severe.  The Bank

has a lien in Lemberg’s property, which is unimproved real estate.  The character of the asset is

not such that it requires constant and substantial maintenance to maintain its value.  It is not an

asset that is movable or subject to destruction.  Nonetheless, the evidence showed that Lemberg

has never made a payment on a debt that was originated well over three years ago; that she has

never offered any form of adequate protection payments to the Bank during the pendency of her

bankruptcy case; and that there is no equity in the property.  Interest and expenses are accruing

to the Bank that it is unlikely to recover.  Further delay in exercising its rights is clearly harmful

to the Bank.

4) The Effect of Granting the Stay upon the Public Interest.

This factor favors the Bank.  Certainly, public policy disfavors unnecessary forfeiture of

property.  That policy is embodied in the Bankruptcy Code by the automatic stay.  That section

of the Code provides an extra layer of review not present under state law and, in some

circumstances, even when a secured loan is in default, it allows a debtor an opportunity to cure

the default and retain the property.

But the Code’s automatic stay provision also embodies a countervailing policy choice to

allow a secured creditor to enforce its state law remedies if, after a bankruptcy judge has

reviewed the matter, the court cannot find that the creditor’s position is protected during the

pendency of the bankruptcy.

In this case, the Debtor has had the full advantage of the automatic stay for the last five

months.  During that time, the Bank has been prevented from exercising its state law rights. 

Also, during that time, it has not been offered nor has it received adequate protection payments

to keep its position from deteriorating during the pendency of the case.
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The public policy aims of the automatic stay have been satisfied.  The Debtor has had an

opportunity to demonstrate that the Bank’s position is protected and that she has a viable

reorganization in prospect.  She has not done so to this Court’s satisfaction and, as explained

above, this Court cannot find a significant likelihood that the Debtor will prevail on the merits of

her appeal.

Therefore, it is

ORDERED that Debtor’s Motion to Accept Evidence Anticipated in Presentation on 2-

20 (docket #144) is DENIED; it is further

ORDERED that Debtor’s Motion to Stay Court Order Lifting Stay for Pendency of

Appeal (docket #86) is DENIED; it is further

ORDERED that the automatic stay shall remain in effect for ten (10) days following the

date of this Order.

Dated this _____ day of February, 2009.

BY THE COURT:

_______________________________

Howard R. Tallman, Chief Judge

United States Bankruptcy Court

24th

______________________________
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