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Exe cutive Summary

Thisreporton Accessto nformationin Canada isone partofa 34-month, hemispheric -
wide analysisofhow wellnationalgovemmentsin the Americasare complying with the
commitments to strengthen democracy made atthe 2001 Summit ofthe Americasin
Quebec City.

Thisreport addressesthe main issuesunderdebate in Canada regarding freedom of
expression by looking at:

a)
b)
c)

Existing legalframe wo rk;

Effective Accessto information on varioustopics; and

The mpactofeducation and ofnew technologies on the dissemination and
management ofinformation

The findings ofthisnational study demonstrate the following:

The current debate aboutaccessto nformation in Canada isframed by the
need to define and redefine the private and the public spheresin lightof
changing realitie s.

The Accessto Information Act hasprovided the legaland proceduralbasisfor
overcoming bamersto openness, avoiding unreasonable costsand delaysin
the delivery ofinformation.

Accessto mformation in Canada isconsistent with democratic practices.
However, there isconcem thatthe numberofexemptionshasincreased over
the years, partic ulady with the enactment of anti-te norist le gisla tion.

By law,allgovemment departments subjectto the Accessto nformation Act
have a specialoffice to receive and addressinformation requests. Tb improve
the govermment'smanagement and response to information re que sts,
Canada hasalso developed a centralized system to submitrequestsfor
mformation aswellasone to evaluate the effectivenessofthe response.
Although usefulto measure the govermment’'scompliance with the law, it has
also been suggested that this system hasalso been used to respond
selectively to the requestsaccording to the identity ofthe requester.

On average around 50% of information requestsare completed in the 30-day
limit, according to data provided by the Information Commissioner. The
delaysare explained partly by the nature ofthe requests. Howeverthere are
otherproblems: e.g. flexibility to define thatcertain information could fallinto
the exemptions, the temporary hold-up ofinformation to reduce media
damage, and lackofsufficient funding to train staffand to manage a good
filing system.

In Canada a large amountofinformation on variousissuesisavailable to the
public. Butit wasflagged that with the changesthat have taken place in the
Canadianeconomy and society, more mformationisneeded to hold
govemmentofficialsand private actors providing public services
accountable.

Canada hasdeveloped a policy to disseminate information on varous issue s
using a combimation of printed and electronic materals. The creation of
Intemet portals, e.g. InfoSource and the Canada site, hasbeen an important
toolto provide up-to-date and timely information and to disseminate it across
the country even in remote and ruralareas. Thishowever, should be
combined with wellmanaged and well-funded accessto information system
that serves citize ns.
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COMMIIMENTS UNDER THE QUEBEC CIIY PIAN OF ACTION: ACCESS TO
INFORMATION

Considered a human right underArticle 19 ofthe United Nations’ Declamtion of Human
Rig hts, the public’srightto accessto informationisseen asessentialto ensure
govemment accountability, and constitute sthe basisforan effective and participatory
citize nry. Following the valuesofthe Declamation,the govemmentsofthe Americas
committed themselvesto strengthen democracy by ensuring accessto, and public
availability of, nformation at the Summit of the Americasin Quebec City in 2001.

In the Quebec Plan of Action the participating govemmentspledged that, in orderto
increase public institutions’ transparency and accountabilty, they will work to ge therto
faciltate cooperation among the nationalinstitutions responsible forguaranteeing [...]
free accessto information, with the aim ofestablishing best practicesto improve the
administration of information held by govemments about individuals, facilitating c itize ns’
accessto thisinformation.”

Forthe purpose ofthisreport,accessto nformation wilbe understood asthe
govemment's “release of nformation ofinterest and relevance to [...] media, civil socie ty
and citizensin general, in areassuch aspublic finances; the activities ofthe authoritie s
and high public officials; the resultsof govemment ac tions; support offered to vulnerable
groupsand individuals; and the finances, accounting and auditsofprivate companies
and executives. ‘Public avaiability’ of information in these areasimplies that the
imformation is timely, up-to-date, comprehensble, useful forthe oversight of public and
private entities, and sufficient to pemit citize ns to exercise rights and take advantage of
o pportunitie s.”!

Although not exhaustive, thisreport willprovide an overview ofthe state ofaccessto
imformation in Canada, the legalprovisions to protect thisight and some ofthe main
issues thatare cumently being debated regarding the law. T do so,it willlookat three
dimensions, presented in the folowing sections. Section Iwilanalyze the legalframework,
reviewing the obligationsofthe govermmentunderthe law aswellasthe cumentdebate
on the need to reform the Accessto Information Act, cumrent exemptionsto accessto
mformation, and existing complaints me c hanisms. This sec tion willalso review the
administrative mechanismsofinformation requests. Section Iwillevaluate if these access
mechanismsare effective at transmitting information required to ensure thatcitizenscan
hold govemmentsaccountable fortheiractions. Section M wil highlight the impactof
new technologieson the dissemination and management of information.

SECTION ' IEGALFRAMEWORKOFACCESS TO INFORMATION.

Thissection willlook atthe curmrentlegalframeworkforaccessto mformation at the
federallevelaswellasatprovincial/temitoriallevel In orderto evaluate the cumrent
accessto mformationlaw n Canada, we wildescnbe and assessthe effectivenessof the
provisionsofthe law regarding 1) the responsibilities of gove mme nt institutions to provide
information, 2) the exemptions to the release ofinformation; 3) the complaint
mechanismsavailable when accessto information is re fuse d witho ut justific ation under
the law; 4) and the administrative proceduressetin place to re que st nformation. The
fourth part of the section willreview the administrative systemsthat facilitate information
re q ue sts.

1.1 Obligations of the Govemme nt Underthe Act
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In Canada,accessto mformation practicesare consiste nt with those of demo cratic
countries. Based on the right of expression established in the Charterof Rig hts and
Freedoms,in 1982 Canada enacted the Accessto Information Act (AIA) and the Privacy
Actaimed at protecting the rightto accesspublic recordsand to prevent the disc lo sure
of private information without consent. Since then, the Canadian govemment has
engaged in making more mformation available to Canadian citize ns. The existence of the
AJA hasprovided the legaland proceduralbasisforovercoming bamiersto openness,
avoiding unreasonable costsand delaysin the delivery of information, as wellasthe
applcation ofexcessive exemptions.2 Tbday the Canadian govermment disseminates a
large amount of information through various means—increasingly through the Intemet —in
orderto rrachbraderaudiences. Moreover, n 2002, as part ofits Communic a tio ns
Policy, the GovemmentofCanada emphasized the need to provide the public with
timely, accurate, clear,objective and complete information aboutits policies, programs,
servic e s and initia tive s. Further, it stre ssed the need to encourage public officials to
actively participate in thisendeavour.?

However, since the law wasenacted, the domestic and intemationalreality haschanged
dramatically. After20 yearsin existence there hasbeen a movement to assessthe impact
ofthe AJA and itseffectiveness, and to overcome some ofthe identified shortcomings. In
the late 1990s, demandsto strengthen the existing legislationled to the creation oftwo
bodiesto assessthe law and to make recommendations. One wasan independent
commission led by iberal MP Jo hn Bryden. The second wasa govemmentappointed
Special Task Force, which in 2002 published a report entitled Accessto Ihformation:
Making it Work forCanadians, which recommended new administrative me a sure s to
mprove the processing ofinformation, but suggested thatno additionalamendments
were needed in the legislation. The conclusionsofthisreport, aswellasthe way in which
the investigation wasconducted, were highly criticized by independent groups and the
Information Commissionerforbeing too govemme nt-friendly. Untilnow the govemment
hasnotresponded to the ThskForce’srecommendations.* The debate about the need to
reform the AJA hasbeen also permeated by the concemsaround the new restric tionson
freedom ofinformation and expression imposed underthe recently enacted antite rmo rism
le gisla tion.

Just asthe existence oflawsguaranteeing accessto mformation is essential, there are
caseswhere there isthe need for“exemptions” —provisions that allow the govemment to
withhold imnformation, to protectthe rightsand privacy ofindividuals’ personalinforma tion,
and to guarantee the State’scapacity to ensure nationalsecurity. However, to maintain
opennessand access, tisimperative thatthese exemptionsbe reduced to the ‘bare
minimum.’” Effortsto define and delimit the divide between what c onstitutes public and
private mformation in a changing reality presents an ongoing struggle: Should the
personalagendasofpublic officialsbe made public? Should a private company
recewing public funding orproviding a public serice be subjctto the provisionsof
accessto information laws? Orin the context ofthe waron temornism, what type of
information should fallinto the category of secunty information and thus be restricted? Al
ofthese are relevant questionsthatare permeating the cunent debate aboutaccessto
mformation in Canada.

In Canada, thisdebate ischaracterized by, on one hand, the need to adaptthe AIA and
the behaviourofgovemmentofficialsto cument domestic and intemationalchallenges
and contexts, while on the otherupholding democratic principlesand citizens rightsas
defined by the Charterof Rightsand Freedoms. Thisisan ongoing processthatrequires
continuousexploration and review.
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Curmrently in Canada,accessto nformationisprotected underthe Accessof hformation
Act,which givesall Canadian citizens and permanent residents the right to access
recordsundercontmlofa govemment institution and establishesthe conditionsunder
whic h the rightofaccessto information should be guaranteed. Although not part of the
Canadian Chanterof Freedoms and Rights, the AIA can ovemnide provisions of other
federallaws.5 In addition to federallaws, the 13 provinces and temitories have provincial
legislation on accessto information and privacy, which in some casesare more
comprehensive than the federallaws. Where two laws exist in the same jurisdic tion, the
more “comprehensive” ofthe two takesprecedence.

Enacted in 1982 and in force since 1983, the AJA wasamended in 1992 (to provide
mformation in altemate formats to individuals with sensory disabilitie s), n 1999 (to make it
a criminaloffence to intentionally obstruct the ightofaccessby destroying, altering,
hiding orfalsifying a record, ordirec ting anyone else to do so), and in 2001 (amended by
the Anti-te morism Act).® The combination ofthe accessto information and privacy laws
enable citizensto have accessto govemmentrecordsabouttheiractivitiesaswellasto
personalinformation gathered by the govemment.

According to the AIA, Gove mme nt institutions have the key re sponsibiltie s o f:

e Publishing information about theirre sponsibilitie s and provide listings ofthe records
undertheircontrol(section 5(1));

e Providing access to records undertheirc ontrolunle ss the information reque sted
fallsinto the exemptionsestablished by law (sec tion 6);

Publishing Information

Canada hasdeveloped a policy to create and publish relevant nformation about their
responsibilitie s, a listing with the recordsundertheircontrol, the manualsand guidelnes
used by employees, and the contact information of the personin charge ofreceiving
requests forinformation. However, it wasnoted by expertsthat Canada hasno law
requiring that govemmentdepartmentscreate recordsormaintain a wellorganized and
accessble fiing system, asisthe case in govemment departmentsin the United States
and the United Kngdom. While there wasa 1999 Criminal Code amendment to establish
a penalty of up to two yearsin prison and/ora $10,000 fine to punish those that alter, hide
ordestroy information, orcouncilto engage in these activities, there isno law against
poorfile “housekeeping,” which can also impede the identification and retrievalof
mnformation.” Moreover, although Canadian govemment institutionsare obliged to report
on theiractivities and on the type of information that they have undertheircontrol they
do nothave to reporton Aow they are complying with the AIA.

Providing access to records

T evaluate whetherthe cunment processprovidestimely and equalaccessto
govemmentrecords,tisnecessary to review if, n practice: the law ensuresthat any
personcanrequestinformationregardlessofthe motive; that the time periodsto process
information are notexcessive; and thatthe administrative feescharged foreach request
are reasonable.
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According to the Act, the govermment must provide accessto recordsunderits controlto
any Canadian citizen orpemmanent resident who re que sts such information (exceptin
casesofexception), withoutbeing required to state the reason why they are soliciting the
information. This right to re que st nformation also inc lude s the right to reproduce it.
Although not explicit in the law, the generalinterpretation hasbeen thatin those cases
where a record containsa combination of restricted and pemmitte d info rma tion, the
pemitted parts should be made avaiable to the requester. Also, once the request has
been made, govemment institutions are obliged to respond in writing within 30 days,

no tifying the requesterif the mformation willbe disclosed. Ifthe requestisdenied, the
rationalforthat decision mustbe explicitly stated. Depending on the complexity of the
mnformation required, the headsof Govemment institutionscan askforan extension past
the 30-day limit. The length ofthe extensions granted to govemment de partme nts to
provide information may vary according to the complexity ofthe reque st but should be
notified to the requester. According to the law, if the head of the institution fails to
provide the information within the timeframes stipulated by law, the requestisconsidered
to have been officially re fused.

Response to reque sts

To test govemme nt institutions’ compliance with the law and theircommitme nt to the
prnciple ofopenness, itisimportant to review how many requests forinformation were
actuallyreceived and answered in the allotted time. According to the figures presented
for1l govemment departments in the annualreport 2003 of the Ihnformation
Commissioner, approximately 50% of the requestsreceived in the fiscal year2002-2003
were completed within the stipulated 30-day period. Table Iillustratesthe numberof
requestsreceived and those by select govemmentdepartmentsbetween Aprnl 1, 2001-
March 1, 2002 and Aprl 1, 2002-November30, 2002.

Table 1. Numberofinformation requests and ofrequests processed on time, by
Department (Aprl 2001-November2002)

Requests received (%
ofrequests completed

Requests received (% of
requests completed in

time *) in time)
Govemm e nt Institution Apr.1, 2001-March 31, Apr. 1,2002-Nov. 30,
2002 2002

Canada Customsand Revenues
Agency

1,009 (64%)

780 (44%)

Citizen and Inmigration Canada

6,557 (59%)

4,971 (57%)

DepartmentofForeign Affanrsand | 496 (36%) 347 (34%)
Intemational iade

Fisheriesand OceansCanada 459 (42%) 288 (55%)
Health Canada 1,474 (65%) 960 (62%)
Human Resources Development 448 (42%) 345 (54%)
Canada

NationalDefence 1,358 (44%) 791 (41%)
Privy Council 299 (48%) 240 (47%)
Tansport Canada 362 (45%) 410 (40%)
Comectional Service Canada 411 (38%) 143 (45%)
Public Works and Govemment 760 (46%) 680 (37%)

Services Canada

Citizen Participation in the Summits of the Americas




*The percentageswere calculated according to the figures provided by the Information Commissio nerin his
AnnualReport 2002-2003.
Source: Office ofthe Information Commissioner. AnnualReport 2002-2003. Appendix B. Report Cards. Opus. Cit.

According to the Govemment's Special Task Force evaluation on accessto information,
delaysare the result oflackof sufficient funding, coupled with an increase in the number
ofrequests.® Although the delayscanbe partly explained by an increase in the number
and complexity ofthe requests and budget cuts, ourrespondents stressed thatthe lackof
penaltiesfornon-compliance forgovemment institutions also playsa wle.

Accessto mformation specialist AlasdairRoberts, recognizing problem ofdelay, argues
that delaysin the release of information are related to the type ofrequest and who the
requesteris. He notesthat c ontentious/sensitive requests, aswellasthose from media
and membersofopposition partiestend to be more prone to be delayed.® In hisopinion,
the data base systemsused by the govemmentto organize and trackaccessto
information requests (Coordination of Accessto hformation Re que st Syste m (CAIS) and
the ATIPflow) allow govemme nt institutions to classify requestsby type of requesterand by
topic,and have been used to controland monitorgovemment' sresponsesto requestsof
mformation.l® While these databaseswere created to faciltate the managementof
mformation requests and to measure the responsesofthe headsofgovemmentoffices,
Roberts arguesthat with them communic ations officials have classified re quests and
entered precautionary codesforsome ofthem —informally called ‘red files, or‘amber
lights.” Due to the impactofmedia on the image ofthe govemment, co mmunic ations
officials asse ssthe requestsidentified as ‘sensitive cases to determine the possible effects
ofthe disclosure of information and to devise strategiesto mitigate potentialmedia
damage. Although the requestsofinformation might eventually be completed, the
delaysmay mean thatthe informationisno longercumentorrelevant to those making
the request.1!

Accessto information can also be affected by the culture ofsecrecy that existsamong
some govemment officials. n the 2002-2003 repo1t, the Information Commissioner
suggested that some officialsengage in secretive ornon-transparent behavio urs to
demonstrate institutionalloyalty. He did note that there is strong support among senior
officersforimprove training fortheirstaffto reduce thistype ofconduct.!2

Fees

According to the AIA, ndividualsmaking an accessto information re que st should have to
payno more than a maximum CDN$25.00 administrative fee. Atthe federallevelthe
administrative fee to submit a requestis cumently CND$5.00. Additionalchargesmaybe
added forcomplexrequestsand/orforthe reproduction of material Depending of the
complexity of the request, govemment institutions may also require a deposit at the
beginning ofthe research. Ifthe feesto processthe request are lessthan CND$25.00 the
head ofthe govemment institution may considerwaiving them.

At the provinciallevel feesvary and some provincesrequire an application fee, while
some do not(see table 2). However, the case of Nova Scotia isnoteworthy. In 2000 this
province decided to increase the application fee to the maximum of CND$25.00 in order
to make requesters share the costofthe service. In addition to the application fee there
maybe an hourdy research rate charged forcomplexrequests, which wasalso ncreased
from CND$20.00 to CND$30.00 perhour. Furthemmore, a $25.00 fee to appealwasalso
mposed. Although govemmentrepresentatives from Nova Scotia argued that the se
measureswere related to the need to manage the costsofthisservice and to avoid
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‘frivolous re que sts,” the measure hasraised concemsregarding the public’s ability to
accessinformation in the future.!3 The opposite case is Quebec, which doesnotcharge
application feesforrequests forinformation, and establishesthatfeesshould notexceed
the cost oftranscnbing, transmitting orcopying the documentsrequested.!*

Table 2. Fees charged in requests forinformation at provinciallevel

Provinc e Application fee Othercharges (Yes/No)
Aberta $ 25.00 Y*
British Columbia No application fee Y*#
Manitoba No application fee Y*
Nunavut $25.00 Y*
Prince Edward Island $5.00 Y*
Quebec No application fee Y*
Saskatc hewan $20.00 Y
Ontario $5.00 Y

*Additonalfeesmaybe charged to coverforphotocopying expenses, research forcomplex requests, shipping
costs,reproduction ofthe documents, etcetera. Each province setsthe guidelinesto charge forthese services
and ifapplicable to waive fees.

1.2 Exemptions to Access to Information

Asmentioned earlier, the AIA does stipulate certain re stric tions —orexemptions —on the
public rightto accessinformation, asdo the Privacy Act'5 and the Security of hformation
Act (also known asthe SecretsAct).16

In aneffort to protect personal privacy the AIA states that no personalinformation should
be disclosed to a thid party without the person’s consent. There are also information
re stric tions on public disclosure of personal information in the media in orderto protect
children, juvenile crime suspects or victims of crime. In the new Youth Criminal Act, the
namesof young people suspectofa crime should not be published, in orderto facilitate
theirrehabilitation and reinte gration into the c ommunity.!” Smilardispositions are made in
Bill C-79 (proclaimed mto force on December 1, 1999), which amended the Crnminal
Code,to protectthe identity of vic tims o r witne sse s.18

Apart from privacy-related issues, the exemptions established in the AIA aim to control
mformation related to intemational affairs and defence, law enforcement and
investigations, federal-provincial affairs, cabinet confidences, and trade ortechnological
secrets thatcould hamm economic interests of Canada.'® While mo st ofthe se e xc lusio ns
are cleardy defined, the govemment still retains some discretion to determine what
information fallsinto the accepted categories. Some advanceshave been achieved in
Iimiting this disc retionary power, particulady relating to theirability to block“cabinet
confidences” using these exemption categores. Forinstance, in 2003, the Supreme Court
ofCanada ruled that govemmentdecisionsto refuse accessto information on the
containing cabinetconfidencescould be reviewed by courtsand bodies, such asthe
Information Commissioner. The FederalCourt of Appealalso orderthatthe govemment
namow the zone ofsecrecy previously afforded to cabinet confidences. In anotherruling
the Count restrained the privacy sphere accorded to public officialsin orderto enhance
accountabilty. More recently, in February 2004 Prime Minister Paul Martin decided to
release allcabimetconfidencesin orderto respond to enquires about the misuse of public
fund s from the Sponsorship Program in the province of Quebec during the 1990s.20
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Despite these advancesin betterdefining and limiting exemptions, according to our
informants the exemptionsand exclusionsto accessto information have increased, not
decreased overtime, and there re mains sig nific ant subje ¢ tivity in the me aning and
understanding of ‘bare minimum’ when it comesto exceptions. Between 1986 and 2000
the numberoflegalexemptionsto the Act rose from 38 to 50. More recently, provisionsof
the Anti-:R morism Act and amendmentsto the SecretsAct include furthe rre stric tio ns to
the disclosure of public information thatisconsidered to be relevant forthe security of the
State,orto Canadian’sinterests. The Anti-Termorist Act give s the Attomey Generalthe
capacity to issue secrecy certificates to prevent the disclosure of nformation for15 years
forthe purmpose of protecting intemationalrelations, nationaldefence orsecurty. The
legislation also confersthe powerto stop any ongoing investigation, appealorjudicial
review regarding a complaintonce such a centificate had been issued.2!

The Information Commissionerdenounced these amendments, asseting that they would
remove the investigative powersofhis Office. The Commissioneralso pointed out the
FederalCourt wasthe onlybody that wasgranted limited powers to re view the
legitimacy orappropriateness ofthe use of security certificatesin questionable cases
even though the Federal Court’s jurisdic tion is confined to decisions about whetherthe
mformation in que stion wasrelated to confidentialinformation disclosed by a foreign
entity, nationaldefence orsecurty. Although no such cettificateshave been issued so
far, furtherattention should be paid to the imple mentation ofthese new sec urity

p 1o visio ns. 22

1.3 Complaint Me c hanisms

In the case thata request forinformationisdenied, Canadianshave a couple ofoptions
to seekrecourse.

Access to Information Commissioner

Should the requesterconsiderthat the govemment’ s refusalto disclosure information was
unjust, orthat the feesand/ordelaysto processsuch information were excessive, the
requesterisentitled to bring a complaint before the hformation Commissioner. The
Commissionerhasvast powers to investigate the case and to review the information
requested.

According to the nformation Commissionerthe main cause of complaints hasbeen the
refusalto disclose information and excessive delays. Between April 2002 and May 2003
the hformation Commissionerreceived 956 complaints against gove mme nt institutio ns,
that were combined with 928 that were pending from 2001-2002. AsofMay 2003, 1,004
investigations were completed —ofthistotal, 58.7% (589) were complaintsrelated to
disclosure refusals, and 16.2% (163) to delays(deemed refusals). From the totalnumberof
complaintsrelated to disclosure refusals, 51% were resolved, 5.2% were notresolved and
36% were not substantiated. From the complaintsreceived fordelays, 82% were resolved
and 14% were not substantiated. Ofthe 1,004 investigations, only 2 cases were taken to
the courts. The departments of Citizen and Inmigration Canada (56 of 111), National
Defence (50 0f84), and the Treasury Board of Canada Secretarat (44 0f 50) were some of
the institutionsthatreceived the most substantiated complaints. 23

Fthe Commissionerfindsthe complaintis wellfounded, he/she can recommend that the

head ofthe govemment institution rele ase the information. The department can in tum
acceptorignore the recommendation, ie. the Commissioners recommendations are not
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binding. Despite the impossibility of enforcing its de cisions, it is important to highlight that
the Information Commissionerhas a significantadvocacy mle and hasused hisannual
reportsto expose those govemme nt institutions that have refused to comply with the
provisions o fthe AIA.

Allprovincialand temitorialgovemments have theirown legislation on accessto
imformation and privacy, with recourse to a provincial/temitorial ombudsman.?4 In the
opinion ofourrespondents, the federallaw representsthe lowest standard and provincial
legislation isoften more effective, providing increased —and needed —authority to the
provincial Commissioner. In Ontario and British Columbia, forinstanc e, the rulings of the
provincial Commissioners are finaland binding forall institutio ns und e r the ir jurisd ic tio n.

Courts as Final Re c ourse

The judicial system isanotherway people who feelthattheirre quest forinformation was
unjustly refused can seekrecourse. Although the fist step forthe requestershould always
be to submit complaints to the Commissio ner, if unsatisfied with the re sult of the
investigation, the requestercan take hisshercase to the Federal Court within 45 daysof
the results ofthe nformation Commissionerinve stigation. Once within the judicial syste m
the requestermay take theircase allthe way to the Supreme Cout of Canada. With the
consent ofthe requester, the Commissionercan also decide to presenta case before the
Courtifthey considerthatthe case maybe used to seta legalprecedent and clarify the
law. The Commissionermay also represent any requesterwho decidesto inde pendently
file a case forcourt revision. Third partiescan also use the judicial system to oppose the
disc lo sure ofinforma tion.

Atboth the federaland provincial/temitoriallevels when an accessto information case is
broughtbefore the court, the govemment institution holds the burden of proof. In other
words, the govermment must be the one to prove that the refusalto disclose mformation is
justified underthe provisionsofthe AIA and provinciallegislations. Afterthe hearings, if
the Court decidesthatthe refusalto disclose information was not justified underthe law, it
canorderthe release of the mformation orpansofit, subjectto the c onditions that the
Courtdeemsapproprate .25

Ewasnoted by respondentsthat despite the existence ofthe courtsasan arbitratorin
accessto information cases,only a smallnumberofcomplaintsare actually taken to the
courts,often because the processislong and costly. Ofthe 1,004 inve stigations
undertaken by the Information Commissionerbetween 2002 and 2003, the Commissioner
refemred only 2 casesto the court forrevision. In the same period, 5 applications were
fled forcourt review by unsatisfied requesters, and 14 applicationsto oppose disclosure
ofinformation were filed by third parties.26 The length and costsofthese judicialprocesses
dependson the complexity of the case and on whetherthe decision ofthe Federal Count
isappealed ornot. However, the review processofsome ofthe cases mentioned in the
Information Commissioners 2002-2003 AnnualReporttookbetween 2 and 4 years.2?
Regarding costs, the AJA stipulatesthatthe costsofcourt proceedingsare atthe
discretion ofthe Court, but that when the case raisesa new principle in relation to the law
the Court shallorderthatcourtcostsbe awarded to the applicant, even if the applicant
wasnot successfulin the result.28

1.4 Administration of nformation Re que sts

Citizen Participation in the Summits ofthe Americas 10



In addition to effective legaland proceduralregulationsto guarantee accessto
mformation, govemments across the hemisphere must also construct practic al, e fficient
and functionalmechanismsthatallow them to respond to requests and transfer
information to citizens. In Canada, section 73 of the AIA stipulatesthatthe head ofeach
govemment Department orinstitution may designate one ormore people to exercise
and perform the provisions ofthe Act.

In practice,ineach govemment department and orinstitution there isa personin charge
ofreceiving requests of information and processing them. The govemmentofCanada
also hasa centralized system to receive requests, and submissionscan be done through
the Intemetby filing in the form available at InfoSource,?? which isa seres of public ations
and databasespublished by the Treasury Board of Canada Secretarat—which isin
charge of enforcing the administrative issuesrelated to the AIA —aimed at facilitating
accessto information about the federalgovemment, ncluding departments, programs,
personalinformation banks and telephone numbersofcontacts(e.g. Access
coordinators’ offices). InfoSource also publishes the lists ofthe gove mme nt institutions and
departmentsthatare subjectto the AIA. Assuch, thisisa relevanttoolin the exercise of
accessto information. nfoSource canbe accessed at most majorlbrares, constituency
offcesof Membersofthe Padiament, federalgovemment public enquiry and service
offices, orthrough the Intemet (hitp://infosource.gc.ca).?°

In thisreport we have mentioned some ofthe shortcomingsofthe accessto information
legislation and the enforcement mechanisms putin place underthe AIA. kis also
important to underscore thatin some casesthe problemsrelated to accessto mformation
in Canada (ie.refusaland delaysin the delivery of information) are not policy or
philosophicalissues, but are rathercaused by shortcomingsin proceduraland technical
issues: creation ofrecords, transferof information and files from traditionalform to
electronic form, and training public officialsin the management ofinformation system.
Canada hasinnovated and developed databasesto manage information requests, as
wellasto trackofgovemments response to these requests, butaccording to official
sources a significantamountofinformationisbeing deleted and lost due to lackof
propertramning and funding.3!

The Information Commissionerhas suggested the need to establish standardsamong
officialsin charge of creating files, and provide mformation so thataccessto information
isensured. Bettertraining programsneed to be implemented in orderto facilitate the
transferofinformation into new formats. The nformation Commissionerhas also
suggested the creationofa record-keeping law that would ensure the creation and
maintenance ofrelevant nformation by the gove mme nt.32

SECTION 1L EFFECTIVEACCESS TO INFORMATION HEID BY THE CENTRAL
GOVERNMENT

Inaneffortto evaluate if the above-mentioned lawsand mechanisms are func tioning
well, the experts surveyed forthisreport were asked to rankthe quality ofaccessto
mformation on public finance, activitiesby public and seniorofficials, the results and
mpactsofgovemment activities, support forvulnerable groups and the finances,
accounting and auditsofprivate fims and executives, using the following categories:

Satisfactory: Informationisbmwad, relevant, up-to-date, understandable and accessble in
accordance with pre-defned rules.
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Insufficient: hformation is partial, of little relevance, not up-to-date orconfusing or
unclear.
Notavailable: Scarce information thatisinelevant, not updated orincomprehensible.

The overallimpression ofthe people surveyed isthata fairamount ofthe information is
available,broad, understandable and up-to-date. In the areasof govemment spending,
on public bids, and on loans and setting rates forbasic services, public servant’'s incomes;
aswellasvotes on legislation consensus wasnotreached, but the majorty considered
the informa tio n sufficie nt, while othersconsidered it insufficient, in no case was the
information considered notavailable.

Reviewing the opmionsofrespondents, the area flagged asthe most problematic in
termsofaccessand availability of nformation was finances, accounting and audits of
private fioms and executives. Allrespondentsagreed —one oftwo categories where
consensuswasreached —that there is insufficient information on performance indicators
of private orpublic companies providing public services. This re sponse underscores the
desire of Canadiansto have more accessto thissort ofinformation to ensure
accountability and transparency. Thisissue isan important aspectofthe cunrentaccess
to nformation debate n Canada.

Furthemore, regarding price and quality consumerproducts,concem was also expressed
that the information c umre ntly available is insuffic ie nt. The incomplete nformation on food
labelling, especially when Genetically Modified Organisms are involved, wasflagged as
anexample. Ewasalso emarked that most consumerreportsare done privately and are
notaccessble to the public.

In the same vein, there wasalso a strong message sentaboutthe need forincreased
accountabilty in certain areasofpublic finance, particulady the availability of
information on economic measures regarding privatization and inte mational agreements.
Although the govemment provide s informa tion, gove mme nt institutio ns c an still re stric t
the release ofcertain nformation if they considerthat disc lo sure willaffect the outcome
of an inte mationalne go tiation.

Otherissuesflagged by respondentsinclude the factthat whie Canada’spublic servant
mcomesare public mformation, the personalassetsofseniorofficialsare notconsidered
relevant public nformation and are protected underprovisions ofthe Privacy Act. Ek was
indicated that the mformation provided on seniorofficials’ assets was msufficient, perhaps
indic ating that the cumentlaw should be modified.

Respondentsdid notagree aboutthe quality and quantity of the information that
govemmentprovideson the resultsand impactsofitsactivities, particulardy related to the
categoresofpovernty and inequity, educationaland health indicators. While there was
some reservations expressed about the sexrvices forvictims of domestic violence and
sexualabuse. k wasnoted that cumently individuals must make a greatereffort to id e ntify
and retrieve thisinformation. However, it wasthe generalview that mformation about
police abuse and excessive use offorce and about accusations of human rights
violations issatisfactory. k wasagreed thatthe category of sources of support for
populations displaced oraffected by a warorintemal conflictdid notapply to Canada.

SECTION III. USE OF INFORMATION AND COMMUNICATIONS TECHNOIO GIES
TO FACITATE ACCESS TO PUBLIC INFORMATION.
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The use ofnew information and communic ationstechnologies (ICT) hasthe potentialto
facilitate a broaderand rapid dissemination ofinformation in all ¢c o untre s through the
Americas. Canada hassuccessfully used technology to facilitate its information policy,
and federal provincialand municipalgove mments use various meansto make
imformation about theirdepartments and institutions available to the generalpublic. Asa
result, Canada isone ofthe leading countriesin the use of ICTand e-govemment in the
word .33 When asked, expertsconsulted concumed, noting thatbetween 80-100% of
govemmentdepartments atthe national regionaland municipallevelhave func tioning
web pages.

Aspartoftheirinformation strategy the federalgovemmenthasdeveloped numero us
web sitesin both officiallanguagesand created toll-free info-linesto make general
mformation available and to direct people to othersourcesofinformation. lhformation in
aborginallanguagesisavailable on the web site ofthe Nunavut and Northwe st Te mitorie s
govemmentinformation lines. The Govemment On-Line Ihitiative isone ofthe main
componentsofthisstrategy,and wasdeveloped to disseminate information about
Canada and aboutthe government on the Intemet. The Canada Site
(www.canada.gc.ca),is a biingualservice thatincludeslinksto federal provincialand

te mito ria l institutio ns and information on topics ofinterest to the public. The use of this
resource hasbeen extensive in the last three years. Between the 1999-2000 and the 2002-
2003 fiscalyears, the numberoftimesin which the Canada Site wasaccessed increased
from 23.8 million to 56.9 milion, while a similartrend was found in the numberofe-mail
messagesreceived, mcreasing from 12,943 to 69,381.34

The toll-free 1 800 O-Canada isanotherservice offered in English and French aimed at
providing up-to-date mformation on govemment programsand servicesand at
answering questions, taking ordersforpublic ations, and directing callersto expertsin
govemmentdepartments.3> The numberofenquiresanswered by 1 800 O-Canada rose
from 872,626 to 1,251,785 between the 1999-2000 and the 2002-2003 fisc al ye ar.36

In Canada these servicesare very mportant tools forthe dissemination ofinformation and
forproviding accessto and accountabilty from govemments. They are also an important
unifying and equalizing force, providing citizensin allparts of the c ountry the same
accessto govemment. The increase in the numberofusersalso ndicatesthatthe services
are being wellused. Howeveruse ful, htemet and telephone servicesdo notreplace a
comprehensive, wellmanaged and wel-funded information system that serves c itize ns,
nordo they guarantee adequate accessto information.

CONCIDISIONS

In Canada accessto mformation wasincorporated into the legislative framework 20 years
ago,and hasbeenevolving since itsinception. Overallit can be said thataccessto
information systemsare affected by the legislative and legalframeworks, the quality and
powerofthe oversight institutions, aswellasorganizationalcapabilties o f the informa tion
administration system. Althoughitcanbe said that Canadian practiceson accessto
mformation are in concordance to those ofa democratic country, the existing le gislative
framework and the institutionsin charge ofenforcing these lawsin Canada do have
important imita tio ns, inc luding the high numberofexemptions,low levelofcomplance
with time frameson behalfofgovemmentdepartments, the lackofpolitical clout of the
Information Commissionerto orderthe release information, aswellasthe inexistence of
record-keeping laws. Many ofthese limitationshave been used to argue, succ e ssfully and
unsuc c e ssfully, fora reform ofthe law. However,not allofthe problems with accessto
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mformation are related to the shotcoming ofthe law; some ofthe delaysare due to
deficient proceduralmechanisms. In thistechnology-based era govemments, inc luding
Canada’s,face large administrative challenges, including the creation, fiing and
administration of information and otherdata, asthey try to ensure accessto information.

However, despite its shortc omings, the AJA hasserved to open new spacesforaccessto
imformation, and progressively extend the scope ofitsprovisionsin areasthat were
previously considered to be restricted. These stepstoward greateropennessare
mportantin termsofkeeping the federal, provincial/temtorialand localgovemments
accountable fortheirbehaviour,aswellasotheractors- private orpublic - who provide
public services.

PROPO SAIS

Having fulland sufficientaccessto nformationisan ongoing process, one in which the

govemment and society must struggle to define and redefine the contours and limitsof
the public and private spheres. In the spirt of c ontributing to this disc ussion we suggest
the following key recommendations:

e Need forstrongerenforcement mechanisms, and strengthen the powersof the
Commissionerlike in Ontario and British Columbia.

e Create legislation to enforce the creation and administration of information to rec tify
the cunent the lackoflegislation to oblige govemment institutionsto create good
records. Make sure thatlegislation haspenaltiesfornon-complance.

e Reduce the exemptionsto accessto information. Security and anti-te ro rist le gisla tio ns
should notovemide accessto informa tion.

e Promote measuresto reduce the lackofcompliance within govemment
departments.

o [Establish measuresto preventthe use of mechanismsdesigned to manage requests
forinformation and measure institutionalresponses, such asthe CAISand ATIPFow, to
controlthe disclosure of nformation to selected groupsofsocietymorderto do
media damage control Accessto mformation should be granted despite the
profession of the requesterand regardlessofthe use thatthe person willmake ofthat
info rm a tio n.

o TFosterresearch to evaluate availability of information particulardy to hold accountable
private firms providing public sewvices
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APPENDIX
1. Iegislation on access to information

Federallegislation

= Access to Information Act: http://laws.justice.gc.ca len[A-1/8. htm nd-14

= Access to information laws in Canada: htip://canada.justice.gc.cafen/ps/
atip /[provte .hitml

= Privacy Act: http://laws justice.gc.ca/en/P-21/93298. htm1
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Se curity of Information Act: htip :laws.justice.gc.ca /en/O-5 [te xt.html
Youth Criminal Act: htip://canada.justice .gc.ca/en/dept/pub/
ycja lyouth.htmbt 1

Provincialle gislation

Alberta. Aberta'sFreedom of nformation and Protection of Privacy Act:
http://lwww3.gov.ab.ca /[foip [legislation [foip_act/index.c fm

British Columbia. Freedom of hmformation and Protection Act:
http://lwww.gp.gov.bc.ca /statre g [stat [F/96165_01.htm

Manitoba. The Freedom of Information and Protection of Privacy Act:
http://web2.gov.mb.ca [laws/statute s/ccsm [f175e .p hp

New Brunswick. Right to nformation Act: htitp://www.gnb.ca /0062 [acts/acts/ r-1
3.htm

0-

Newfoundland and Iabrador. Accessto Information and Protection of Privacy Act

[T be Proclaimed]: Attp://www.gov.nf.ca /hoa [statute s/a01-1.htm

Northwe st Temitories. Accessto Information and Protection of Privacy, SN.W.T
1994, c. 20 (In force December31, 1996): hitp://www.c anli.org /nt/ sta /tdm.html

Nunavuthasadopted the laws ofthe Northwe st Temtories untilit hasreplaced
tho se laws with its o wn.

Ontario. Feedom of nformation and Protection of Privacy Act [FIPPA]:
http://lwww.gov.on.ca IMBS/e nglish /fip Jact/act.html

Prince Edward land. Freedom of nformation and Protection of Privacy Ac t:
http://lwww.gov.pe.ca [law [statute s/pdf/f-15_01.pdf The Act wasproclaimed on
Novemberl, 2002.

Quebec. Ia bbisurlfaccésauxdocumentsdesorganismes publicsetsurla

protection desreseignements personnels: Atip://www.caigouv.qc.ca/
fra /docullbiaccespdf

Saskatchewan. Freedom of mformation and Protection of Privacy Act:
http://lwww.gp.gov.sk.ca /inde x.c fm?fuse ac tion=public ations.de tails&p =527

Yukon. Accessto nformation & Protection of Privacy: http://www.atipp.gov.yk.
cal/

Oversight Institutions and Offices

FedemllIevel

DepartmentofdJustice Canada: htip://canada justice.gc.ca/
Information CommissionerOffice: http://www.infocom.gec.ca
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Provinciallevel

= Alberta: hformation and Privacy Commissionerof Alberta
Web Site: http://www.oipc.ab/home/

=  British Columbia: nformation and Privacy Commissio ne rfor British Columbia
Web Site: http://www.oipc.bec.ca/

= Manitoba: Office ofthe Ombudsman
Web Site: http:/ /lwww.ombudsman.mb.ca /
= Web Site: Atip://www.gov.mb.ca /che /fippa /inde x.html

= New Brunswick: Ombudsman
Web Site: http://www.gnb.ca /0073 /inde x-e .asp

= Newfoundland: Department of Justice of Ne wfoundland
Web Site: http://www.gov.nf.ca [just/

= Northwest Tenitories: Information and Privacy Commissionerofthe Northwe st
Te mito rie s

Web Site: http://www . justice .gov.nt.ca [ATIPP/atipp.htm

= Nova Scotia: Freedom of Information and Privacy Review Officer
Web Site: http://www.gov.ns.ca /foiro /

= Nunavut: hnformation and Privacy Commissionerof Nunavut
Email: atippcomm@theedge.ca

= Ontaro: Information and Privacy Commissionerof Ontario
Web Site: http://lwww.ipc.on.ca/

= Prince Edwand Island: hnformation and Privacy Commissionerof Prince Edward
Island
Web Site: http://lwww.gov.pe.ca /foipp /index.php3

= Quebec:Ia Commissiond'accésa I'imformation du Québec
Web Site: http://www.caigouv.qc.ca/

= Saskatchewan: A/Information and Privacy Commissionerof Saskatchewan
Web Site: http://www.legasse mbly.sk.ca offic ers/informat.htm

*  Yukon: Ombudsman and Ihformation and Privacy Commissionerofthe Yukon
Web Site: Attp:/ /www.ombudsman.yk.ca /
2. Main Govemment Information Databases and Sources
= Canada Site: www.canada.gc.ca /main_e.html

= InfoSource: http://infosource.gc.ca

Citizen Participation in the Summits of the Americas

19



=  Govemment FEectronic Directory Services (GEDS) database:
http://direct.srv.gc.ca/c gi-bin/dire ¢ t500/ TE? FN=ind e x.htm

3. Information sources by theme:

HFnding Iaws, Bills, Budgets and Policies

= Genemnrallinkspage forallDraft Federallaws (known as "Bills") being considered by
Padiament: http://lwww.pargc.ca/

FederalBillbeing considered by Padiament: Atip://www.pargc.ca/
LEG ISINFO /inde x.asp ?lang =E
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