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Editor's Corner 

Clif Holmes 

It seems to me that an editor 
ought to re all.^* editorialize every now 
and then - I try t o  keep ye~sonnl edi- 
torializing to a minimum, but feel 
strongly enough t o  pitch caution to the 
wind on one current issue which touches 
us  aU. It seems there is a move afoot to 
increase jurisdiction of Justice Courts and 
Municipal Courts, and t o  remove or 
severely limit de novo appeals. Whlle this 
is not an issue that is going t o  make or 
break any of us, it will affect more citi- 
zens than any criminal legislation now 
pending. I'm not sure what any of your 
e x p e n a c e s  are in these courts, but mine 
is not such that I would favor increasing 
their jurisdiction M limiting de novo 
appeals. I ran a survey - I spoke with a 
plumber, two roughnecks, a title lawyer, 
a cement mason, an LVN, a ribbon clerk 
and an endomorphic engineer (winch, by 

the way, is probably as reliable as the one 
used by our Big Jndge in Washington 
when h e  determined there was a 50150 
chance each of us were incompetent.] My 
survey revealed that most foks  beIieve 
thb results obtained in thoselesser courts 
have as much t o  do with who you are as 
with what your case is. I can personally 
testify that t o  date I have never wevailed 
in any case in those Courts -when a 
Smokey was taking sides - be it traffic 
citation, license suspension, or whatever. 
This is not to say that the justices and 
judges that fill these positions are oon- 
sciously favoring some litigants - bot i t  is 
t o  say that some lit&ants are favored by 
the process in these courts. It would be 
interesting, for example, to see how many 
times a J.P. in this State has determined 
"no probability of jUdgment"in a license 
suspension case. I've yet to pxevail on 
that issue in any J.P. court. There are also 
serlous problems with "forum shopping" 
by law enforcement officers who file 
cases in those justice courts where higher 
bonds may be expected. Some justice 
coarts expend great energy as pseudo col- 
lectlon agencies, making good 1.S.F. 
checks for merchants who, if following 

good bustness practice, would not have 
taken them in the first place. But, a sold 
stereo is profit in the bank, even though 
the purchaser couldn't afford it and pay- 

ment must come through a justice court. 
Ifaving served a short stint as a muni- 

cipal judge, I can speak from some exper- 
ience (tittle though it is) regarding the 
pressures on these front-Tine courts. Law 
&forcement officers p r e s  hard for puni- 
tive hands: influential citizens seek un- 
conscionable favors; and quickly, the 
judges become an arm of law enforce- 
ment, their role as impartial mediator 
diluted beyond recognition. 

Many factors contribute to this situ- 
ation - most of which are situational, 
and not the fault of the incumbents. For 
one. the constituency of these iudges is 
smab and defined, subject t o  being im- 
mediatefv reached bv a disencharited 
favor-seeker. Their staffs are woefully 
inadequate. Their role is not properly 
presented to the public. 

I, for one, believe the system can he 
changed for the befter. More stingent 
procedural rules governing matters in 
these courts can be written, Some quati- 
fications can be required of the office 
holder. Better public information can be 
disseminated regarding the real purpose 
for these courts. But until these timbers 
are put in place, and the walls of these 
courts shored-up t o  protect the public, I 
oppose expaudinr! their jurisdiction in 
any way. Ed. 

Letters to the Editor 
Dear Clif: 

After receiving the January issne of 
Voice. I felt oonlpelled to wrltc a letter 
of appreciation for the contributions 
made by Marvin Teague in his Significant 
Decisions reports. 

He obviously puts much time and 
effort into this service, and it is of great 
value t o  us all. Thanks, Marvin. 

Sincerely yours, 
Robett T. Baskett 

Afar IWI. j'ou 'rc a sfalwa~ 11 Ed. 

Dear Clif: 

1 would like to take this opportunity 

t o  compliment Joseph Connors for his 
excellent article about link~ng the 
Defendant to the contraband. It is quite 
comtnendahle that Joseph volunteered to 
share his research and knowledge on snch 
an important topic with his fellow mem- 

hers in the Association. I ant sure the 
article will prove to be a most worthy 
coutribution to all our libraries. 

Joe's article has raised a query as t o  
the possibility of the Defendant's 
"RIGHT" in a dangerous drug or nar- 
cotics case to being -entitled to a 
'THARGti" concerning the State's 
burden to affirmatively link the Defen- 
dant to the coutraband, for his mere 
presence at the place or scene of the 
offeuse is  insufficient unless it be ade- 
quately shown that he had knowledge 
and control over the contraband through 
an inference arisiug from some indepen- 
dent facts and circumstances as cited in 
said article litlking him to tho narcofics. 

Should any members have thoughts on 
this matter or sample charges, I believe 
such would be quite worthy of discussion 
and puhlicat~on in our magazine. 

I also wish to say that in the January 

79 issue brother Toscano mentioned his 
and brother Sharpe's membership in the 
Elite Criminal Law Specialists Field as 
being the only ones in South Texas. Well, 
I take great pleasure in adding the names 
of our brothers, the Honorable Knox 
Jones and Servando If. Gonzales, Jr. both 
from hlcAllen as also being certified 
honorees from South Texas. 

Sincerely, 
Fidenao Guerra, Jr. 

P.0 Box 4227 
McALlen, Texas 7850 1 

Good suggestion re: n~embers' tfzowhts - 
hope we get a response. Also, congrafufa- 
tions to pet two more "elirists."tid. 

Louis Dugas, Jr., Orange, Texas, 
announced recently that he is running for 
State Bar Director. He is a candidate in 
the Third Bar District. 

VOICE for the Defase/rlfarch 1979 



George Luquette 
In the very near future-June 28, 

1979, as a matter of record-the member- 
ship will be called upon to voice their 
choice for the officdrs for the coming 
year (1979-1980). 

This organization has been blessed 
with very capable leadership in its begin- 
ning and has had the ability t o  maintain 
the quality of leadership in its past. 

It is interesting t o  note that all past 
officers of the Texas Criminal Defense 
Lawyers Association have been people 
who have given freely of their time and 
their money, all for the sake of the  mem- 
bers. They have been regularly present at  
our Board of Directors meetings and Exe- 
cutive Committee meetings. They have 
volunteered and made their presence 
known when the real work had to be 
done. Some even placed their fortunes on 
the line when this organization needed t o  
borrow money to maintain its existence. 
Thank God those debts have been paid. 

President5 Report 
any note for this organization a t  the pre- 
sent time, nor are any of its officers. 

Our  normal procedure has been t o  
have a nominating committee recommend 
t o  the membership persons who they feel 
are a t  least at  that  time the ones who are 
best qualified for the positions available. 

The membershio is comoosed of a 
board member from each one b f  our eight 
(8) territorial districts. It  is  resumed that  
&h member of the nominating commit- 
tee has made known t o  the members of 
the positions available and sought those 
interested in them. His recommendations 
should then be taken t o  the com~nit tee 
meeting and the committee then makes 
its recommendations. And such recom- 
mendations are then given to the general 
membership at our Annual Meeting for 
their approval. 

Only once in the history of this organ- 
ization has anyone ever challenged the 
committee; thongh unsuccessful,- i t  did 
allow the members an opvortunity for a 
choice and our by-laws-have now been 
rewritten, where anyone may, if he  has 
such a mind to, make such nomination 
from the floor; and if successful in ob- 
taining a majority of the votes at  the 
annnal meeting, he  may secure for him- 
self the position he  desires for the next 
business year of our organization. 

It is my understanding that there will 
be some members seeking various offices 
at our annual meeting this year. I have 
further been infonned that certain ones 
will run whether they have been selected 
by  the nominating committee or not. I 
have instructed Dave Evans of San 

committee, t o  be sure that anyone 
seeking an  elective office of this organiza- 
tion be offered the opportunity to pre- 
sent his case t o  the nominating commit- 
tee in like manner. I now advise the 
membership that they have the right t o  
make their views known and their sng- 
gestions are solicited, so that the mem- 
bership is truly served by  the nominating 
committee. 

It is redundant t o  further state that 
each and every one of o w  members is 
invited t o  attend our Annual Meeting in 
San Antonio during the month of June at  
the Texas State Bar Convention t o  be 
held in the San Antonio Convention Cen- 
ter. Your presence is of the utmost 
importance and does more than any other 
thing I can state to give us a viable and 
healthy organization. Your choice of who 
is going t o  lead you in the coming year is 
of great importance. Without strong and 
capable leadership I feel we will see o m  
way of life, our systems and methods of 
how we practice criminal law pass into 
what is affectionately called history. 

I know yon will continue to support 
your organization and lend your hand 
when needed. I charge you to start 
thinking of who you feel should be one 
of  our leaders for tomorrow. On this 
point my only advice is to choose a man 
who gets things done. It  has been said 
that there are only three types of people: 
"One who makes things happen; one who 
watches things happen; and one who 
wonders why things happen." I know you 
will choose those of you who make things 
haoven.-See vou in San Antonio. . . 

No one o f  its members or directors is on Antonio, chairman of the nominating ~ e o r ~ e  FT Luquette, President 

changed the State's burden of proof t o  a in next month's VOICE In the meaa- 
preponderance o f  the evidence), but time, let me know any particnlar con- 
forfeiture of money appears t o  be an ideo cerns you have.. 
whose time has come. If you dislike these 
bills, you should contact your representa- BILLS INTRODUCED 
tives and senators and let them know how 
you feel. I t  is still possible that they 
could be defeated on the floor. The bills 
are H.B. 410 and S.B. 168. 

The wiretapping and oral confession 
bills have not  come uo for  hearine. Thev 

HB 833 By Salinas. SAME AS SB 421. 
Amending Sec. 6, Art. 42.12, C.C.P. Relat- 
ing to the duration and conditions of pro- 
bation. REFERRED TO COMMITTEE 
ON CRIMINAL JURISPRUDENCE. 

LEGISLATIVE NOTES 
David Spe~rcer 

TCDLA Legislntive Represerrtative 
Things have been fairly qniet on the 

legislative front this past month. Several 
of our less controversial bills have made i t  
out of  committee in one honse o r  the 
other, but so far the prevailing mood has 
been t o  avoid controversy on any matter. 

S.B. 216, which provided for change 
of venue in marijuana cases, was amended 
in committee, thanks to the good offices 
of Charles Burton, t o  require the consent 
of the defendant before venue could be 
changed. With that amendment we felt 
that we had n o  objections t o  the bill. 

The only major setback we have suf- 
fered so far is that bills allowing forfei- 
ture of money derived from drug sales 
have been reported favorably from conl- 
mittee in both honses. We were successful 
in convincing the committees to retain 
the "reasonable doubt" standard o n  for- 
feitures (both bills initially would have 

will probably come k i th  a rush;okai  HB 838 By Nabers. Amending Sec. 32.33 
the end of the session. With the Governor (dl, P.C. Relatingtotbepenaltiesfor hinder- 
supporting both ideas, I think we can ing a secured creditor: REFERRED 1.0 

exvect to see a big oush on then]. I will COMMITTEE ON CRIMINAL JURIS- - 
try t o  make sure everyone knows about it PRUDENCE. 

when it havvens. HB 839 Bv Nabers. Amendine Sec. 8. . . - 
If you know your local legislators per- Art. 40.09, C.C.P. Relating to notice of the 

soually, you can d o  us a big favor simply trial court's approval of the record in crim- 
by Letting them know that you are a inalcases. REFERREDTOCOMMITTEE 
TCDLA men~ber.  If they have some idea ON CRIMINAL JURISPRUDENCE. 
who me are, it makes it a little easier to HB 841 By Nabers. Amending Secs. 9 
get an appointment, or t o  get a point and 10, Art. 40.09, C.C.P. Relating to the 
across in testimony. filing of appellate briefs in criminal cases. 

I expect to have a lot more t o  report REFERRED TO COMMITTEE ON CRI- 

March 1979lVOICE for the Defense 



Bills Introduced- continued 

MINAL JURISPRUDENCE. 

HB 875 By Clark of Harris. Amending 
Sec. 2, Art. 35.27, C.C.P. Relating to the 
reimbursement paid to a nonresident wit- 
ness in a criminal case for travel and living 
expenses. REFERRED TO COMMITTEE 
O N  CRIMINAL JURISPRUDENCE. 

H B  879 By Blythe. Relating to statecom- 
pensation to certain victims of crime.- 
R E F E R R E D  T O  COMMITTEE ON 
CRIMINAL JURISPRUDENCE. 

H B  896 By Polumbo. Amending Chap. 
22, P.C. Relating to a criminal offense for 
leavine a child unattended in a motor 
vehicle. REFERRED TO COMMlTTEE 
ON CRIMINAL JURISPRUDENCE. 

H B  901 By Green of Harris. Amending 
Snhsecs. (c) and (d), Sec. 22.01, P.C. Relat- 
ing to the penalties for assault on teachers 
and other school personnel. REFERRED 
T O  COMMITTEE ON CRIMINAL JUR- 
ISPRUDENCE. 
HB 903 By Berlanga. SAME AS SB 500. 
Amending Sea.  22 01 and 22.02, P.C. Re- 
lating to offenses involving rape, sexual 
abuse, or assault. REFERRED TO COM- 
MITTEE ON CRIMINAL JURISPRU- 
DENCE. 

HB 907 By Polumbo. Amending Art. 
4476-15, V.C.S. Relating to the sale of prep- 
arations containing butyl nitrite or isobutyl 
nitrite.-REFERRED TO COMMITTEE 
ON CRIMINAL JURISPRUDENCE. 

HN 909 By Hendncks. Amending Chap. 
31, P.C. Relating to a criminal offense of 
theft by coin-operated machine.-RE- 
FERRED TO COMMITTEE ON CRIMI- 
NAL JURISPRUDENCE. 

H B  924 By Keller. Amending Art. 4476- 
15, V.C.S. Relating to a practitioner pre- 
scribing or dispensing a controlled sub- 
stance.-REFERRED TO COMMITTEE 
ON CRIMINAL JURISPRUDENCE. 

HB 927 By Garcia of Bexar. Amending 
Chap. 32, C.C.P. Relating to dismissal of 
criminal actions.-REFERRED TO COM- 
MITTEE ON CRIMINAL JURISPRU- 
DENCE. 
HB 933 By Lauhoff. Amending Sec. 
39.02, P.C. Relating to the penalty for the 
offense of official oppression.- RE- 
FERRED TO COMMITTEE ON CRIMI- 
NAL JURISPRUDENCE. 
HB 934 By Lauhoff. Relating to written 
rules and procedures to govern lawenforce- 
men1 agencies.-REFERRED TO COM- 
MITTEE ON CRIMINAL JURISPRU- 
DENCE. 

HB 955 By Nabers. Amendmg Art. 
6701 1-2. R.C.S. Relating to criminal sanc- 
tions aeainst a oerson who drives while ., 
intoxicated. K I ~ : E I < K ~ ~ I ) T O  C O M M I ' I -  
'l'lliONCRIMINAI.JIIRISI'I<UI~ESCE. 

HB 981 By Hartung. AmendingSec. 3(a), 
Art. 38.22, C.C.P. Relattng to the admw 
sibility in a criminal case of an oral State- 
ment made by anaecused. R E F E R R E D T ~  
COMMITTEE ON CRIMINAL JURIS- 
PRUDENCE. 
HB 982 By Hartung. Amending S ~ C .  
8.07(b), P.C. Relating to the prosecution of 
children for capital lelonies and felonies of 
the first degree. REFERRED TO COM- 
MITTEE ON CRIMINAL JURISPRU- 
DENCE. 
HB 996 By Smith. Amending Sec. 22.02 
(a), P.C. Relating to assaults on certain 
public school personnel engaged in the per- 
formance of educational duties.-RE- 
FERRED TO COMMITTEE ON CRI- 
MINAL JURISPRUDENCE. 
HB 1117 By Messer. Amending Sec. 12.32, 
P.C. Relating to fines for felonies of the 
first degree. REFERRED TO COMMIT- 
TEEONCRIMINALJURISPRUDENCE. 
HB 1120 By Washington. Amending Art. 
16.01, C.C.P. Relating to the right of an  
accused to an examining trial. REFERRED 
TO COMMITTEE ON CRIMINAL JUR- 
ISPRUDENCE. 
HB 1129 By Thompson of Harris. SAME 
AS SB 448. Amending Subseo.(h), Sec. 
38.03, P.C. Relating to resisting unlawful 
arrest or search.-REFERRED TO COM- 
MITTEE ON CRIMINAL JURISPRU- 
DENCE. 
HB 1130 By Thompson of Harris. SAME 
AS SB 449. Amending Sec. 2, Art. 28.01, 
C.C.P. Relating to the time for notice of a 
pre-trial hearing in a criminal case and the 
time for filing motions, pleadings, and ex- 
ceptions after such notice. REFERREDTO 
COMMITTEE ON CRIMINAL JURIS- 
PRUDENCE. 
HB 1135 By Rudd. Amending Art. 33.03, 
C.C.P. Relating to thepresenceof thedefen- 
dani in criminal p r o s e c u t i o n s .  RE- 
FERRED TO COMMITTEE ON CRIMI- 
NAL JURISPRUDENCE. 

HB 1136 By Rudd. SAME AS SB 338. 
Amending Chap. 27, C.C.P. Relating to the 
renuirment for ~ r i o r  written notice when the 
deiendent iot&ds to rely on the defense of 
an alibi.-REFERRED TO COMMlTTEE 
ON CRIMINAL JURISPRUDENCE. 
HB 1141 By Blanton. Amending Art. 
44.02, C.C.P. Relating to the right to appeal 
certain judgements and sentences of ajnstice 
or municipal court.-REFERRED TO 
COMMITTEE ON CRIMINAL JURIS- 
PRUDENCE. 
HB 1246 By Benedict. Amending Art. 
23.04, C.C.P. Relating to the issuance of a 
capias or summons in a misdemean~rcase~  
R E F E R R E D  T O  COMMITTEE ON 
CRIMINAL JURISPRUDENCE. 

H.B. 1266 By Nowlin. Amending Scc. 15(b), 
Art 42 12, C.C.P. Relating to theeligibility 
for parole of persons convicted of certain 
ofTenscs.-REFERRED TO COMMIT- 

TEEONCRIMINALJURISPRUDENCE. 

HB 1275 By Nabers. Relating to certain 
evidence of a conviction of driving while in- 
toxicated or drivinc while under influence of 
d r u g s . - ~ ~ ~ ~ ~ ~ k ~  TO COMMITTEE 
ON CRIMINAL JURISPRUDENCE. 

HB 1278 By 'lhon~pson of llarris. SAME 
AS SB 548. Amendinc Arts. 38.30and2R.Ol, 
C.CP. Relating to providing interpreters 
and providing for pre-trial hearings on 
motions for interpreters.- REFERRED 
TO COMMITTEE ON CRIMINAL JUR- 
ISPRUDENCE. 

SB 216 Relating to venue for trial of 
marijuana offenses.-CRIMINAL JURIS- 
PRUDENCE. 

SB 500 By Jones of Harris. Amending 
Secs. 22.01 and 2202, P.C. relating to of- 
fenses involving rape, sexual abuse, or as- 
sault.-REFERRED TO COMMITTEE 
ON JURISPRUDENCE. 

SB 539 By Longoria. .Aniending Arts. 
17.02 and 17.03, C.C.P. Relating to the re- 
lease pending trial of persons accused of 
criminal offenses.- REFERRED TO 
COMMITTEE ON JURISPRUDENCE. 

SB 540 By Santiesteban. Amending Sec. 
51.15, Family Code. Relating to photo- 
graphing children in connection with the 
investigation of criminal offenses.-RE- 
FERRED TO COMMITTEE ON JURIS- 
PRUDENCE. 

SB 541 By Santiestehan. Amending 
Secs. 53.02 and 54.01, Family Code. Rc- 
lating to the grounds for the detention of a 
child taken into custody.-REFERRED 
TO COMMITTEE O N  JURISPRU- 
DENCE. 

SB 605 By Mengden. Amending Se. 8.06. 
(a\. P.C. Relatine to the defense of entrav- 
~ ~ " ~ . - R E F E R ~ E D  TO COMMITTEE 
ON JURISPRUDENCE. 

SB 659 By Schwartr. Relating toanindi- 
vidunl's access to personally identifiable in- 
formation maintained by an agency.-RE- 
FERRED TO COMMITTEE ON JURIS- 
PRUDENCE. 

SB 668 By. Ogg. Amendrng Art. 4671, 
R.C.S. Relating to the application of the 
wrongful death statute to injuries inflicted 
upon unborn children.-REFERRED TO 
COMMITTEE ON JURISPRUDENCE. 

SB 703 By Doggett. Amending Art. 
6252-17a, V.C.S. Relating toaccessto public 
and personal information.-REFERRED 
TO COMMITTEE ON JURISPRU- 
DENCE. 
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FEDERAL SENTENCING AND DIVERSION 

I. SCOPE OF ARTICLE 
The purpose of this article is to present not only the procedu- 
ral aspects of federal sentencing, but to cover the subtleties 
involved in securine the most lenient sentence oossihle for - 
your client. 
A. COMMENT. 

The caliber of investigation and capabilities of federal 
prosecutors, coupled with the artful drawing of multiple- 
count indictments often makes a plea to one count of a 
federal indictment at least worthvofconsideration. In the 
federal practice, once the defense attorney determines 
that there are no meritorious defenses on the horizon, an 
appointment should be made well in advance of arraign- 
ment with the federal prosecutor to determine what is 
available on a plea-basis. F.R.C.P. I le possibilities 
should be explored at this initial conference. 

If the case is tried and your Defendent is found guilty, the 
judge alone is going to decide whether your client gets 
probation. The simple lesson is that it is imperative for 
you to learn the sentencing propensities of the judge. 

7he defense attorney must remember that he is operating 
in a clinical vacuum. The Court has never seen this oar- 
ticular Defendant before and ordinarily will know ahso- 
lutelv uothine, about his oersonalitv, familv. or occuoa- - . . . . 
tion. The pre-sentence investigation report will almost 
always be ordered and, if defense counsel does not take 
the initiative, the only vital information will he supplied 
by a probation officer. These personnel are usually highiy 
qualified, but they may fail to apprise theCourt ofsal~ent 
factors which could benefit your client. Remember, their 
job is to he "objective." They are not advocates foreither 
side. Yourjoh is lo make sure the Court knows every hit 
of information that isfa~orable.  In other words, supple- 
trlefrr rhe prp-se~fence repor!. 

Chronologically, defense counsel should be thinking 
about the sentencing factors from the point of arraign- 
ment. Don't allow your client to present himself before 
the court improperly attired or  groomed. A Defendant 
can be psychologically offensive to certain Courts 
through appearance alone.The same is true for physio. 
logical mannerisms and allocution. The .Defendant 
should stand erect with his llands at his side. When 
addressing the Court, the Defendant should look directly 
at the Judge and all replies or statements should be pre- 
dicated with "Your Honor," "Yes Sir," or "No Sir." 
Whispering conversations between counsel and the 
Defendant should be avoided. The Defendant should 
speak loud enough to be heard easily by the Court and 
Court Reporter. 

B. DURING TRIAI.. 
During trials, the Defendant should sit erect at  the 
counsel table and avoid offensive or animated gestures. 
If he takes the stand, he must avoid allowing the Pro- 
secutor to incite discourteous remarks-or to display a 
"quick temper." It follows, of course, that if the Court 
suspects perjury, you need not expect leniency if a con- 
viction ensues. 

C. AT SENTENCING JUNCTURE. 

Knox Jones, McAllen 

1. The Right of Allocution. 
Under F.R.C.P. 32 (a)(l), both the Defendant and his 
counsel are afforded the right of allocution. Two 
scenarios should he avoided: under no  circumstances 
should the Defendant waive his right to speak, and 
secondarily, he should never say, "I'm sorry-please 
give me another chance." Both scenarios are equally 
ineft'ective. 

2. Speaking through the Client. 
Some clients are "naturals" and quite elosuent-their 
tone of voice and apparent sincerity makelhem "their 
own best friend." If youarefortu~~ateenougl~ to have one 
of these clients, promote and encourage his telling his 
own story-it is much moreeffective for the Defendent to 
speak fo; himself rather tharlfordefensecounsel t odo  his 
bidding. The lawyer may sound fantastic to the audience, 
but there is little originality for the Judge. If the client 
states his position withclarity and sincerity, it is often the 
better practice for counsel to forego making any state- 
ment. The author usually listens to remarks made by the 
Court durine the sentencine dialoeue and attemnts to - - - 
ascertain whether probation is probable. If probation is 
aooarentlv forthcominn. the author remains silent. Inci- . . -. 
dentally, counsel should never interrupt the Court to 
assert his rirht of allocution, nor should he berin 
expounding the virtues of aclient without leaveof C O I ~  

The prooerand most effective aooroach isa request alonr 
the iollowing line: "Your ~ o i d r ,  may I he &lowed to 
speak?" A simple courtesy, literally. 

3. Speaking for the Client. 
a. What about the client who does not express himself 

well? Now you are going lo have to "earn your 
money." I t  is going to take time-perhaps several 
hours-hut do not allowthis type ofclient toNpass the 
buck" to you. It is i r~~pe ra r i~v  that he express himself 
and project a favorable image to the Court. 

h. If the client hasa language problem, assure him he will 
have aninterpreter to work through. Donot force him 
to speak in English unless you are sure he can he ef- 
fective. If your client speaks Spanish, for example, 
acquire the services of your own interpreter to make 
certain the client understands what personality traits 
you are trying to convey to the court. Sincerity is the 
most imoortant trait he needs to ~roiect .  Multiple . . 
ollire c~~nfercnccs uith this t)pc of clienl s11011ld cvcn- 
t ~ ~ i ~ l l ~ a ~ c ( ~ m p l i s h  IIIC goal. Iltheclicnt h;ilks w l ~ c ~ ~ t l ~ e  
~ o u i t  makes-the requisite inquiry ("What d o  you have 
to tell me before I pass sentence on you?"), intercede 
with your own remarksand thenadvise the Court that 
the client wishes to makc an additional statement. If 
this sueeestion doesn't nrod the client. he will have -- 
effectively waived his right toallocution under U.S. VS. 

Scol/iotr, 533 F. 2d 903 (5th Cir. 1976).1. 

111. THE PRE-SENTENCE INVESTIGATION. 
F.R.C.P. 32 lc)12) . .. . 
Unless waived with permission of the court, a pre- 
sentence report will he ordered. The client and his 
ian~ily, as \\dl as the cliel~t's cmploycr. w:ll be visited 
h) !he probation oflictr 'l'hec~nplnycr ' I I I O I I I ~  h ~ .  noti- 
fied in advance and a letter relating to the client's 
employment history and potential futureemployment 
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should he furnished to the orohation oficer. Future 
cmploy;lhilily is cxtrcmely 'intpurtanl an3 a recom- 
lnenhtion letter from the elnplaver seckiup. leniency - .  - 
often carries great weight. 

N. SUPPLEMENTING THE PRESENTENCING 
l2FPnRT -. - - - - . - . 

A. LETTERS OF RECOMMENDATION. 
Instruct the client that heis topersonally contact asmany 
"ittfluential persons" as possible and ask them for letters 
requesting leniency. Ohvionsly, no particular form 
should he used and the letters should headdressed direct- 
ly to the court. Friends and relatives are sewndary 
sources, hut should he included. A letter from thespouse 
and/or parents is advisable; however, letters from 
children of the client should he avoided as thev not onlv 
will appear ntalodramntic hut their authenti:~ty may he 
doubted. I .elterp lrom n~cmhers of the clerrvare usuallv -. 
beneficial. 

B. MILITARY DATA. 
Commendation medals, Certificates of Achievement and 
Honor~ble Discharges. Combat duty and Purple Hearts 
justifiably arouse some degree of sympathy in the minds 
of most courts. 

C. PHOTOGRAPHS. 
Family and residence. If yow client lives in a three room 
house. it is difficult for the Court to believe that he has 
prospered from criminal endeavors. 

D. SERVICE CLUB DATA. 
Lions, Jaycees, Kiwanis, etc., including ofices hcld. 

E. PSYCHOLOGICAL TESTING 
NARRATIVES. 
Some Courts are amenable to psychological data; these 
services can be privately obtained "for a nominal fee." 
[Either psychiatrists or psychologist's). 

F. INGENUITY. 
1.e.. what is there about yourclient that you feel could he 
beneficial and how can you host call it to the attention of 
the Court? For example, if the client has a record, are 
there mitigating circumstances involved in the prior 
offenses? If so, apprise the probation officer by letter and 
request that your letter he attached to the probation 
report. 

G. THE FILING DEADLINE. 
Fortunately, there is none, hut it is poor practice to wait 
until the last minuteand highly presumptiousforcounsel 
to present letlers, etc. the day of sentencing. Advise the 
client that you want all letters, documentary evidence, 
and other relevant data in jwrr of/ire at least two weeks 
in advance of thesentencingdate. E~therdeliverinperson 
lo the probation officer assigned to the case or  mail via 
certified mail under cover letter. You now have an 
available outl~ne of this date to refer to arguendo at time 
of sentencing. Secondarily, you haw made certain the 
information will reach the eyes of the Court. 

V. READ THE PRE-SENTENCE REPORT. 
A. TIME REQUIREMENTS: COURT MAY ORDER 

EVIDENTIARY HEARING. 
Under F.R.C.P. 32 (c)(3)[a), counsel is entitled to read 
the PSR prior to the date of sentencing. In the Southern 
District, counsel may examine w~thin three days of the 
sentencedate. Local Rulesshould,ofcourse, bechecked. 
Counsel will aften find erroneous information, some 
based on hcarsav twice removed. Under the Rule, the 
Court must permit counsel to ~ ~ o m m ~ ~ n t  on the informa- 
tion cu~ i t a i~~ed  in rhc reaort. I'hcCourt alsoissuthon'xd 
to order an evidentiary hearmg if not satisfied that the 
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report is factually accurate. Therefore, if you discover 
information that is untrue, which is liable to effectively 
result in penitentiary time, file a motion to delay the sen- 
tence, setting forth specifically the grounds relied on, and 
ask for an evidentiary hearing. Cite U.S. us. Robin, 545 
F. 2d 775 (2nd Cir. L976), holding that the Court must 
allow counsel sufficient time for rebuttal via an eviden- 
tiary hearing. 

B. COMMON SENSE FACTOR. 
Do not attack the PSR forminordiscrcpancies or irrele- 
vant factors which do not suhstantiallv ~reiudice Your - .  - 
client. Most Courts are psychologicallp loyal to iheir 
stafls and anihblina over insianificant discrepancies may 
alienate the ~ o u r t r  

- 

VI. FACTORS WHICH THE COURT MAY CONSIDER. 
A. EXTRANEOUS OFFENSES. 

Even thouah vonr client has not been prosecuted for a - .  
particularly extraneous nlfcnse, the Cowl may consider 
it. Sn~irh IS, U.S. 551 F. 2d 1193 (10th Cir. 1977) C'ert. 

denied. 
B. PRIOR ARRESTS. 

May heeonsidered, hut may notequate withpriorwrong- 
doing. U.S. IS. Bniley 547 F 2d (8th Cir. 1976) 

C. SCOPE OF DEFENDANT'S PARTICIPATION IN 
CRIME. 
E, g., if the Defendant had a "major role" in a narcotics 
case. U.S. w. Seijo. 537 F. 2d 694 (2nd Cir. 1976). 

D. PREGNANCY. 
The Ninth Circuit has held, pcr curiam, that discrimina- 
tion in sentencing due to pregnancy does not violate the 
Equal Protection Clause. U.S. n r .  Fiores, 540 F. 2d 432 
(9th Cir. :976). 

VII. FACTS WHICH THE COURT MAY NOT CONSIDER. 
A. PRIOR CONVICTION WITHOUT COUNSEL, U.S. 

vs. 7lrcker, 404 U S .  443 (1972). 
B. UNSUBSTANTIATED CRIMINAL CHARGES OR 

CONVICTIONS. 
The PSR must not include these factors unless they can 
he substantiated hvofficialrecords. &kern. U.S.. 388 F. 
2d 931 (4th Cir. i968). 

C. SUBSEQUENT OFFENSES. 
Caveat! ?he Court may consider subsequent offenses as 
they relate to character; however, the Defendant may not 
he specifically penaliled for the subsequent oflense. U.S. 
vs. Eberlmrd, 417 F. 2d 1009 (4th Cir. 1969), Cerf. denied 
397 U.S. 909 (1970). 

D. FALSE ASSUMPTION REGARDING FACTS. 
Should the Court base its sentence on facts which are 
materially false, your client has effectively been denied 
due process. US. IT. 1Cfalco1111 F. 2d 809(2nd Cir. 1970). 

E. ILLEGALLY OBTAINED CONFESSIONS. 
U.S. Ev Re1 Bro~rr  vs. Rundie. 4417 F. 2d 282 (3rd Cir. 
1969). 

F. ILI.EGALLY OBTAINED EVIDENCE. 
Vedtrgo vs. U.S.. 402 F. 2d 599(9th Cir.) Cerl. denied397 
U S .  925 (1969). 

G. PERJURY BY DEFENDANT. 
U.S. vs. Gra~~son, 550 F. 2d 103 (3rd Cir. 1976) (Per 
Curiam), holding that Court may consider the impres- 
sion that Defendant committed perjury at trial. 

H. A PLEA OF NOT GUILTY. (5th Circuit Rule) 

If a greater punishment is imposed simply because the 
Defendant pled not guilty, tbesentenceshould bevacated 
and thecase remanded for rcsentencing under Tliornas vs. 
U.S., 386 F. 2d 941, (5th Cir. 1966). 



I. Conunenr: 
The Court should not ouestion the Defendant reeard- - 
ing substsntiveaspecl\~~ithe casewhen thc Ikfendnnt 
has lllcd not cuiltvand has been found cuiltv bveither 
the 'Court o;a j;ry. Do not allow a &en; td he re- 
quired to admit that he is e,uiltv. Remind the Court 
&spectfully) that the clien<ma; choose to appeal the 
conviction and that you have advised him that he is 
not required to answer this type of question. If the 
Court is insistent, make your objectionand state into 
the record that your client is being denied his 5th and 
6th Amendment rights. IT thecourt persists,allow the 
client to answer. Then read Thomas (supra) and Le 
Blanc vs. U.S., 391 F. 2d 916 (1st Cir. 1961). 

Asa practical matter, a clientshould never state to the 
Court that even though he has been found guilty, heis 
not guilty. The more tactful approach is for the client 
to admit that the iurv or Court has found aeainst him 
even though he beli&ed he had a plausihle~efe~~se. In 
other words. avoid direct confrontations between the 
client and the Court who is going to pass sentence at 
the conclusion of the dialogue. 

VIII. THE SENTENCE HEARING. 
COMMENT. 

The following suggestions relate to observations made by 
the author regarding the "do's"and don'ts" at a typical sen- 
tence hearing. The word "observations" should he taken 
hterallv hecause if counsel has never oracticed before a nar- 
ticula;~ourl, the best m y  to find o h  what yon shouli he 
anticipating is to attend a seotencingdocket prior to thedate 
),our client is scheduled for sentencing. If this practice is 
followed, counsel will be in a much better position to advise 
the client on what to expect. 

A. REVIEW THE PRE-SENTENCE 
REPORT WITH CLIENT. 
Remcmber vou are trvine, to anticinate what auestions 
the Court willask thel l iek  ~nstrucitheclient to answer 
forthrightly without hesitation or stuttering. Go over 
specific questions you believe the Court will ask. Avoid 
whisperingconversationshefore the bench betweenclient . . 
m l  counsel and imprrss on theclient how important it is 
for him ro "h;~ndle" the questions by himwlf. A ~ucccssf~~l  
dialogue hetween the G ~ r t  and the client will "human- 
i d '  theclient and increasc his chance fnrcither probation 
or  a more lenient disposition, time-wise. 

B. BE ON TIME. 
The auickest wav to aet off on the wrong foot at a . - - 
senteking hearing is for you Or yourclient tonot bepres- 
ent in the courtroom when the case is called. If von arc 
fortunate enough not to he personally held in c&tempt 
andlor vour client hasn't had his bond revoked and 
capias issued for his arrest, the hearing will nevertheless 
initiate with both client and attornev on the defensive, 
Counsel has enough to worry aboui without having to 
speculate what effect this lack of punctuality is going to 
have on the court. Another negative aspect is that if the 
Court admonishes either the attornev or the client, and 
does so emphatically, one or both ma; heunnerved. This 
can have a disasterow effect on the ensuing dialogue. If 
either client or attorney is intimidated at the outset, nei- 
ther will he effective. Instruct the client to meet you at 
your office and drive him to the Courthouse. 

C. PROPER GROOM AND ATTIRE. 
Shoulder leneth hair. untrimmed beards and Fu-Man- 
Chn mustach& may be a knockout in the local disco, hut 
probably will not endear either the client or the attorney 

to the Court. The client projects disrespect for the Court 
and a subtle indication that his attorney has little in- 
fluence on him; therefore, he may appear to he a poor 
candidate for rehabilitation via probation. 

Unless you want the client to project poverty, instruct 
him to wear a dark suit or sportcoat ensemble with a 
conservative tie and white shirt. 

Female Defendantsshould heattired either inaconserva- 
tively styled panhuit or dress. Make-up and hairstyle 
should &o fdlow a conservative line. - 

D. FAMILY PRESENT IN COURTROOM. 
The Defendent's mouse. children and narents should he 
present at sentencing. The Court may receive the impres- 
sion that a sunnortive familv unit is eoine to he affected - - 
by the sentedd, 
If the Court sees that others apparently care what 
happens, some degree of leniency may be forthcoming. 

E. COMPLETE CANDOR. 
The most fmportant instruction you have hopefully given 
your client prior to the sentence hearing, is simply to tell 
the truth. There should he no variance between the in- 
formation eiven to the orohation officerat the PSRinter- 
view and t i e  answers/&atements given the Court a t  the 
sentence hearing. If the Court feels the client is not being 
candid about his involvement, the Court may Rndit diffi- 
cult to rationalize a probated sentence. Remind tve client 
that he will be placed under aath before the dialogue en- 
sues (if a vlea of auiltv has been entered) and that he - - 
becomes s"hject to possible indictment for perjury. 

1. Don't allon, client to "cover" other co-defendants or  
unindicted co-conspirators. (Re: Plea of guilty) 
Explain to elient that if the Conrt asks suestions 
about actual or possible involvement of third parties, 
the client should answer truthfully. If the questions 
areasked, the Conrt isalreadyawareofthepossihleor 
probable involvement of others and in many cases is 
simnlv trviue to ascertain if theclient exhibitsrehabil- ., , - 
itation potential thronghopenand honest admissions. 
Of course, counsel cannot force a client to cooperate 
with the Court; however, the client should he made 
fully aware that cooperation is definitely in his best 
interest. 

2. Admit Guilt. (Re: Plea of guilty) 
The client has already pled guilty and should not 
eouivooate about his euilt at the sentencine staee. If - - 
thk seems too obvious, you need only remember that 
it is not uncommon for Courts to withdraw pleas of 
guilty sna sponte at the sentence hearing. 

3. Client should manifest resmct and sinceritv. 
All remarks addressed to the Court by ihe olient 
should either he predicated or closed with the words 
"Your Honor," "Yes Sir" or "No Sir." The tone of the 
client's voice and voice inflection should manifest re- 
spect and sincerity. Eyeconvdct between theclient and 
the Court should be maintsinrd throu~hout the dia- 
logue. Avoid cute or facetious remarks and projectan 
air of formality. 

4. Maintain composure. 
On occasions when clients do not receive probation, 
they should be prepared for this contingency. Re- 
member to tell the client that if he does not receive 
nrohation, vou have 120 davs to secure a rulina on a 
'Motion forkeduction under F.R.C.P. 35. 1f the case 
is annealed. vou still have 120 davs afterthereceiut hv 
the -~onr t  o i  the mandate of afiirmanee to seeire a 

(continued on p. 45) 

March 1979/VOICE for the Defense 



RECENT IMPORTANT DECISIONS 
FROM THE COURT OF CRIMINAL 
APPEALS 

Mawin 0. Teague: Editor 

FEBRUARY, 1979 
VOLUMe V ,  NO. 6 

The following was inadvertently l e f t  out of the  l a s t  S.D.R. It i s  a continuation of t he  

discussion concerning Wilder atid Amour, 857,848, 1/31/79. 

4) BUT GET THIS. The t r i a l  judge did not charge, i n  t h i s  cap i t a l  murder 
case, on the offense of murder. 

HELD: No error.  "Ds offered no evidence and did not testify." 
"There is no evidence that  they did not intend 
t o  k i l l  the deceased while i n  the course of 
robbing him." "There i s  nothing t o  show D s  
would be gu i l ty  of only the lesser  included 
offense of murder." 

5) ALSO, GET THIS. It is now permissible for  the  State,  a t  the punish- 
ment stage of a cap i t a l  murder case, t o  introduce 
evidence of extraneous offenses. The Court sa id  

t h i s  type evidence i s  relevant ahd sheds l i g h t  on 
both deliberateness and D ' s  future  criminal tenden- 
cies.  

NOTE: 3. Roberts, i n  h i s  dissenting opinion, dissented from the  Major- 
i t y ' s  holding concerning the admissibil i ty of the  p i s t o l  and t h e  
te levis ion s e t  as ,  i n  h i s  opinion, these were obtained a s  a r e su l t  
of the  unlawful custodial  interrogation of Wilder and Armour. 
He also dissented from the  holding regarding standing. 

Panels f o r  Week of February 7. 1979. 

Panel #3, 1st Quarter: Judges Clinton, Dally and W. C. Davis. 
Panel 83, 4th Quarter: Judges T. Davis and Douglas. 

I T  IS  NECESSARY FOR PROSECUTORS, TJS AND DEFENSE LAWYERS, WHEN DEALING WITH A M R P ,  SEE 

WALROVAK, #60,085, 2/7/79, J. Dally, Panel #3, 1st Quarter,  WHICH ALLEGES FAILING TO RE- 
PORT A CHANGE OF RESIDENCE, TO GET OUT THJ3 CONFLICTS OF LAW BOOK. (~eversed)  . i ~ a l l a s  

County). 
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the residence is fixed and determined." 

The State 's  evidence consisted only of the  following: 

1. Location of D ' s  residence when he got probation. 

2. Sheriff h i t  the  computer buttons on T.C.I.C. and N.C.I.C. 
and i t  showed a person by that  name as  being i n  Colorado, 
Nevada, Maryland, Kentucky and California. 

3.  Sheriff brought D back to  Fa l l s  County from California, 
which event occurred a f t e r  the MRP was f i l ed .  

4 .  Two envelopes, with re turn addresses, from out of S ta te ,  
but postmarked i n  Texas, were introduced in to  evidence. 

HELD: "Since the evidence is insuf f ic ien t  to show by a preponderance 
of the evidence tha t  the  D had changed h i s  residence and fa i led  
t o  not i fy  the probation off icer ,  the judgment must be reversed." 

IF  YOU ARE DEALING WITH A POSSIBLE FALSE SEARCH WARRANT AFFIDAVIT CASE READ RAMSEY, 

11\55,947 , h i t i m ,  
98 S.Ct. 2674 . CASE REVERSED FOR FAILURE OF TCT TO ALLOW D A HEARING ON HIS CONTEN- 
TION THAT THE AFFIDAVIT WAS BASED ON A FALSEHOOD AND AN OPPORTUNITY TO CALL THE INFORM- 

ER AS A WITNESS I N  SUPPORT THEREOF. (Reversed). (San Pa t r ic io  County]. 

COMMENT: Somehow, the D knew who the informer was. The a f f idavi t  s ta ted  tha t  
the informer had been inside a motel room within the l a s t  24 hours and 
had observed the D maintaining possession and control  of a quanti ty of 
heroin. 

A t  a hearing, defense counsel wanted t o  put t he  informer on the stand 
t o  t e s t i f y  tha t  he had never been i n  the  motel room, However, the T J  
refused t o  allow the witness to  t e s t i f y ,  but agreed that the  statements 
of defense counsel could be included i n  the record on appeal a s  a b i l l  
of exception. 

J. T. Davis, i n  discussing the former Texas ru l e  that  you cannot go 
behind the  a f f idav i t  versus the appl icab i l i ty  of Franks v. Delaware, 
supra, held tha t  Franks was to  be applied retroactively.  

"Any af f idavi t  sworn to  with knowledge that  the information 
i n  the  a f f idav i t  i s  fa l se ,  or  with reckless  disregard t o  i t s  
t r u th  of tha t  information, cannot be said t o  have Keen i n  
good f a i t h  and i n  accordance with the law. Thus, we find tha t  
the holding i n  Franks i s  t o  Ke applied retroactively." 

It is now mandatory, however, tha t  to  get  a hearing on t h i s  i s sue  . that  the D must: 

COMMENT: A s  s ta ted i n  Whitney, 472 (2) 524, "Residence i s  an e l a s t i c  t e r m .  The 
meaning that  must be given to  i t  depends upon the cimmstancea surround- 
ing the person involved and largely depends upon the present intent ion of 
the  individual. Neither bodily presence alone nor intent ion alone w i l l  
suf f ice  to  create  the residence, but when the two coincide, a t  that momentC - 



HELD : 

COMMENT : 

THOUGHT : 

"Allege del iherate  iaisehood o r  reckless disregard for  the 

t r u t h  by the af f ian t ,  spec i f ica l ly  pointing out the  portion 
of the a f f idav i t  claimed t o  be f a l s e .  Allegations of negli- 
gence or  innocent mistake a r e  insuff ic ient ,  and the allega- 
t ions  must be more than conclusory. 

Accompany these allegations with an offer  of proof s t a t i ng  
the  supporting reasons. Affidavits or otherwise r e l i ab l e  
statements of witnesses should be furnished. I f  not, the 
absence of writ ten support of the a l legat ions  m u s t  be 
sa t i s f ac to r i l y  explained. 

Show that  when the portion of the  a f f idav i t  alleged t o  be 
f a l s e  i s  excised from the a f f idav i t ,  the remaining content 
is insuff ic ient  t o  support issuance of the warrant. 98 S.Ct. 
a t  2685." 

"We find tha t  [ i n  l i g h t  of the  fac t s ]  tha t  an evidentiary hearing was 
required." Excising the alleged f a l s e  portions of the  a f f idav i t  would 
render t he  a f f idav i t  invalid. 

"Ry our holding today we f ind only tha t  t he  court should have held an 
evidentiary hearing on the a l legat ions  of D that  the aff idavi t  contained 
a falsehood, and t h i s  opinion should not be interpreted a s  holding that 
the a f f idav i t  was bad or tha t  the  court must accept the  testimony of 
the  informer or  any other witness." 

Read, a lso,  J., ~ o b e r t s '  dissenting opinion i n  Etchieson, 574 (2) 753, 
Opinion on D s  MRH, See Nov., 1978, Vol V. No. 3, S.D.R., p. 5 .  

A s  t o  divulgence of the informer, i f  t he  D t e s t i f i e d ,  fo r  example, i n  
t h i s  case, assuming he did not have the  informer, tha t  he, t he  D,  had 
not been i n  the  motel room within the l a s t  24 hours or tha t  he had 
not possessed, e i t he r  alone or  jo in t ly ,  heroin, would the D be en t i t l ed  
t o  have the informer divulged? I f  so, by bootstrapping, through t h i s  
case, i t  would appear you may then be en t i t l ed  to a hearing on the 
f a l s i t y  of the a f f idav i t .  

J. ODOM SAYS, CF. MY STATEMENT, April,  1978, Vol. I V ,  No. 8 CCorrection), S.D.R., p. 6, 
I N  EX PARTE MINJARES, 857,136, 2/7/79, En Banc, with J. Douglas dissenting with opinion, 
THAT D MADE THE RIGHT DECISION I N  GOING TO AUSTIN AS HE GETS RELIEF. ( W r i t  Granted). 

COMMENT: Originally, a panel of the Court ruled tha t  the 113 c red i t  the  Sheriff 
of E l  Paso County gave the D on h i s  Municipal Court convictions was in- 
valid. 

NOTE : The D was ordered t o  pay the City of E l  Paso $788.00. City prisoners 
a r e  kept i n  the County J a i l .  The D had been i n  j a i l  f o r  62 days be- 
fore  f i l i n g  t h i s  writ .  I f  given $7.50 per day c red i t ,  he would then 
have a c red i t  of $465.00 against the  $788.00 owed. H e  contended, however, 
tha t  he was en t i t l ed  to  a maximum possible punishment of $200.00 which, 
with c red i t ,  would e n t i t l e  him t o  release.  

The Majority of the CCA, per J. Odom, rejected t h i s  one "sentence" theory 
for  reasons s ta ted  i n  the  or iginal  opinion. 
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HELD : 

COMMENT: 

However, the Majority held tha t  "peti t ioner is  en t i t l ed  to  such good 
time c red i t s  a s  he  had earned while an inmate of t he  county j a i l ,  
and the absence of a formal sentence may not lie used to  deny him tha t  
credit." "Petitioner has c r ed i t s  of $465.00 toward discharge of h i s  
$788 of f i nes  and costs." 

A s  t o  the remaining balance of $323, a s  D i s  an indigent, "the Muncipal 
Court was without authori ty  t o  order D ' s  imprisonment for  default  i n  
payment of h i s  f i nes  and costs." 

"Both on the const i tut ional  authority of Tate v. Short and on the statu- 
tory authority of A r t .  43.03(b), pet i t ioner  i s  en t i t l ed  t o  discharge from 
the confinement f o r  default  i n  the payment of f ines  and costs  assessed a- 
gainst  him i n  the Municipal Court cases. He i s  also en t i t l ed  t o  credi t  for  
$465 against the  $788 t o t a l  assessed i n  those cases. On remand the County 
Court sha l l  (1) determine the cause numbers of the  Municipal Court cases, 
(2) s e t  as ide the commitment to  custody issued by the Municipal Court, 
and (3) remand pe t i t ioner  to  the Municipal Court for  execution of judg- 
ment on the f i n e  and costs  remaining due by arrangement i n  the  Municipal 
Court of a payment schedule or other means authorized by the applicable 
s ta tutory provisions c i ted  a t  the close of t h e  preceding paragraph." 

J. Douglas chastised the Majority as  he f e l t  tha t  it "thinks it bad tha t  
t he  or ig ina l  opinion discussed something not raised in D t s  brief."  "If 
discussing a matter not raised i n  the  br ief  is  wrong, why does the major- 
i t y  discuss t he  question of indigency which was not raised i n  D ' s  brief?" 
"The wri ter  of the  majority opinion has of ten discussed matters not 
raised by the br ief  ." 

CCA, IN FIVE (5) OPINIONS, DISCUSSES JUVENILES I N  DISTRICT COURT AND THEIR RIGHT TO AN 
EXAMINING TRIAL. 

I N  EX PARTE LeBLANC, #58,575, 2/7/79, P. J. Onion, En Banc, with J. T. Davis, joined by 
Judges Douglas and W.C. Davis, dissenting with opinion, the f a c t s  showed tha t  t h e  D was 
accused of committing cap i t a l  murder and murder and the Juvenile Court entered an order 
waiving jur isdict ion and transferred the case t o  the  Criminal D i s t r i c t  Court of Jeffer-  
son County. That Court, a f t e r  holding an examining t r i a l  hearing, discharged the  D a s  
there was a f a i l u r e  t o  show probable cause. Thereafter, the County Attorney f i l e d  a 
pe t i t ion  al leging the D committed the  offense of forgery, although the  cap i ta l  murder 
and murder cases were within h i s  knowledge. The D was adjudicated a delinquent and he 
was then committed t o  T.Y.C. Two months l a t e r ,  the D,  who was about t o  turn 17, was in- 
dicted for  cap i ta l  murder and murder. 

HELD : Under Menefee, 561 (2) 822, which held tha t  an indictment, having been 
returned pr ior  to  an examining t r i a l ,  i n  a juvenile proceedings, is void, 
the Court a lso held here: "We find such indictment here to  a lso be void." 

"An examining t r i a l ,  t o  determine whether there  is probable cause t o  
show that  the  D committed the  alleged offense, i s  a prerequis i te  t o  an 
indictment being returned against a juvenile sought to  be t r i ed  a s  an 
adult and tha t  the  discharge of D here a t  the examining t r i a l  terminated 
criminal proceedings against him." 

The Question of double jeopardy was not answered. 

(Writ Granted). Jefferson County). 
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I N  JONES. 1/56,004, 2/7/79, P. J. Onion, En Banc, wi th  Judges Douglas, T. Davis, Dally 
and W. C. Davis  d i s sen t ing  f o r  reasons  s t a t e d  in White, See M r a ,  t h e  ques t ion  was a s  
fo l lows;  

Q: Whether, where no examining t r i a l  was accorded the D ,  but  none was re- 
quested by t h e  D o r  h i s  a t to rney ,  d id  t h i s  c o n s t i t u t e  a waiver of an 
examining t r i a l ?  

A: No. "The indictment  i s  s t i l l  void." "The indictment  i s  hereby set 
a s i d e  and t h e  cause i s  reversed and remanded i n  order  t h a t  t h e  D may 
b e  accorded an examining t r i a l  p r i o r  t o  t h e  r e t u r n  of any new ind ic t -  
ment." (Reversed). ( Jef ferson  County). 

I N  - WHITE, 856,129-131, 2/7/79, En Banc, J. Roberts,  w i th  J. T. Davis, joined by Judges 
Douglas, Dal ly  and W. C. Davis, d i s s e n t i n g  wi th  opinion, w i th  P. 3 .  Onion concurr ing wi th  
opin ion ,  and wi th  J. Clin ton  concurr ing wi th  opinion, t h e  quest ion was whether t h e  D i s -  
t r i c t  Cour t ' s  j u r i s d i c t i o n  over t h e  juven i l e  was such a s  t o  f a l l  w i th in  Sec. 13, A r t .  
40.09, C.C.P., i n t e r e s t  of j u s t i c e  e r r o r ,  where t h e  D had plead g u i l t y  t o  of fenses  com- 
m i t t e d  whi le  a j uven i l e  and rece ived  40 yea r s  on each case.  The ma jo r i ty  of t h e  CCA 
h e l d  i t  was. (Reversed). (Harr i s  County). 

COMMENT: The Major i ty  he ld :  "We r e q u i r e  t h e  record t o  a f f i r m a t i v e l y  r e f l e c t  t h a t  
an examining t r i a l  has  i n  f a c t  been he ld  i n  t h e  D i s t r i c t  Court t o  which 
t h e  j u v e n i l e  is t ransferred. ,"  "We w i l l  no t  presume t h a t  a j u v e n i l e  has  
been afforded a n  examining t r i a l  i n  t h e  District Court t o  which he i s  
t ransfer red ."  Here, t h e r e  was nothing anywhere in t h e  Record on Appeal 
t o  show t h a t  a n  examining t r i a l  had been held. Also, nothing on t h e  doc- 
ke t  shee t .  Cf .  Weingarner, 505 (2) 303, which was express ly  overruled.  

HELD : "Since t h e  record r e f l e c t s  t h a t  no examining t r i a l  was he ld ,  i t  i s  c l e a r  
t h a t  anexamining  t r i a l - T o d d  not  have been held in t h e  D i s t r i c t  Court 
p r i o r  t o  t h e  r e t u r n  of t h e  i n s t a n t  indictments .  Under Menefee, supra,  i t  
i s  c l e a r  t h a t  t h e  indictments  a r e  void and t h a t  t h e  183rd D i s t r i c t  Court 
had no j u r i s d i c t i o n  t o  proceed on t h e  indictments." 

COMMENT: For a good h i s t o r i c a l  d iscuss ion ,  regarding our juven i l e  laws, concerning 
charging juven i l e s  wi th  c r iminal  of fenses  and prosecut ing them i n  D i s t r i c t  
Court, s e e  P. J. Onion's concurring opinion. 

The d i s s e n t e r s  f e l t ,  i n  my opinion,  t h a t  t h e  r e t u r n  of an indictment  
te rminates  t h e  r i g h t  of a j uven i l e  t o  an examining t r i a l  when j u r i s d i c -  
t i o n  has been accepted i n  t h e  d i s t r i c t  cour t .  The Juven i l e ,  i n  t h e i r  
opinion, by t h e  express  terms of Sec. 54.02(h), Family Code, i s  t o  be  
t o t a l l y  and wholly d e a l t  wi th  a s  an a d u l t .  

QUESTION: I n  l i g h t  of t hese  hold ings ,  u n l e s s  t h e r e  i s  a showing of waiver of t h e  
r i g h t  t o  a n  examining t r i a l ,  may an adult now complain t h a t  t h i s  dep r ives  
him o r  h e r  of equal  p r o t e c t i o n  under t h e  law? I doubt t h a t  t h e  C C A ' s  
major i ty  would go t h i s  f a r  bu t ,  a s  t o  a Federa l  Court, t h i s  could be  
r a t h e r  i n t e r e s t i n g .  

CONIENT: There i s  a b i l l  f l o a t i n g  i n  t h e  L e g i s l a t u r e  t h a t  would p r o h i b i t  t h e  re- 
t u rn  of an indictment  of one who has  f a i l e d  t o  r ece ive  a requested exam- 
in ing  t r i a l .  Our L e g i s l a t i v e  Committee should make s u r e  t h a t  t h e  members 
of t h e  committee, which cons iders  t h i s  b i l l ,  be  personal ly  given cop ies  
of t h e s e  opinions t o  show them t h e  importance of an examining t r i a l .  
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I N  EX PARTE CHATMAN, #57,870, 2/14/79, Commissioner Kei th ,  En Banc, w i t h  Judges Douglas, 
T. Davis, W.C. Davis  and Dally d i s sen t ing  without  opinion,  it appears  t h a t  t h e  T J  in 
t h a t  c a u s e  simply d isagreed  w i t h  the Major i ty  of the CCA and, in a post-convict ion w r i t  
hear ing ,  simply d id  nothing o r  when ordered t o  do something d id  a s  l i t t l e  a s  poss ib l e .  
"NOT WITHSTANDING THE SPECIFICITY OF OUR ORDER ON REMAND, THE TRIAL COURT HAS WKOLLY 

FAILED TO MARE THE REQUISITE FINDING AS TO WAITER OF THE EXN'IINING TRIAL." C W r i t  Grant- 

ed) .  (Galveston County). This  a c t i o n  of t h e  TJ appeared, by t h a  opinion,  t o  upse t  t h e  
Majo r i ty  of t h e  CCA. 

HELD : 1 ,  Under t h e  record which w e  review, p e t i t i o n e r  i s  e n t i t l e d  t o  r e l i e f  
from confinement under t h e  void indictment  under the r a t i o n a l e  of 
Menefee, supra. See White v .  S t a t e ,  856,129-31 (2/7/79I; Jones  v. 
v .  S t a t e ,  656,004 (2/7/79). See a l s o  Davila v .  S t a t e ,  544 S.W.2d 
606, 608 (fn. 1 ) ;  Huggins v. S t a t e ,  544 S.W.Zd 147, 148. 

We now order  t h a t  he be  r e l eased  from f u r t h e r  confinement under t h e  
void  convic t ion  a t tacked and t h a t  he be  de l ivered  t o  t h e  She r i f f  of 
Galveston County, where h e  w i l l  b e  he ld  f o r  an examining t r i a l  under 
§ 54(h) ,  Family Code, and such f u r t h e r  proceedings a s  may be  appropr i a t e  
when conducted i n  accordance w i t h  t h e  app l i cab le  s t a t u t e s  and r u l e s ,  
without  r e fe rence  t o  h i s  e a r l i e r  convic t ion  which i s  h e r e  and now vacated. 
It i s  s o  ordered." 

SEE ALSO EX PARTE HUNTER, #59,192, Panel  #l, 1st Quar ter ,2 /28/79 ,  P. J. Onion, w i th  J. T. 
Davis ,  d i s s e n t i n g  without  opinion,  WHERE D WAS ALSO NOT AFFORDED AN EXAIIINING TRIAL NOR 
WAS IT SHOWN HE WAIVED SANE. (Writ Granted).  (Denton County). 

J. CLINTON REVERSES ALDACO, 857,526, 2/7/79, Panel  #3, 1st Quarter ,  ANOTHER ALLEGATA- 
CHARGATA FUNDAMENTAL ERROR CASE CONCERNING THE INDICTMENT AND THE CHARGE TO THE JURY I N  
AN AGGRAVATED ROBBERY CASE. (Reversed). (Har r i s  County). J. Dal ly  concurred i n  t h e  
r e s u l t .  

COMMENT: Here, t h e  Indictment merely a l l eged  t h a t  t h e  D threatened and placed t h e  
C/W i n  f e a r  of  imminent bodi ly  i n j u r y  and d e a t h &  t h e  charge a l s o  
i n s t r u c t e d  t h e  jury  on causing s e r i o u s  bodi ly  i n j u r y  t o  another .  

SEE ALSO HILL, #57,531, 2/7/79, J. Dally,  Panel  #3, 1st Quarter ,  reversed f o r  same reasons,  
w i t h  J. Dally continuing t o  vo ice  h i s  ob jec t ion  t o  r e v e r s a l  a l though he was t h e  author  of 
t h i s  opinion. (Reversed). (Harr i s  County). 

J. T. DAVIS SAYS, I N  MY WORDS, I N  PARKER, #57,037, 2/7/79, Panel #3,  4 t h  Quarter ,  THAT 
I F  THE POLICE MAKE A LAWFUL ARREST, EVEN THOUGH THE D I S  THEREAFTER SEATED I N  THE BACK 
SEAT OF A PATROL CAR, AN AUTOMOBILE I S  FAIR GAME FOR THE POLICE TO SEARCH TO THELR 
HEARTS CONTENT. (Affirmed). (Dallas  County). 

HELD : "When t h e  d r i v e r  of a  motor v e h i c l e  who has  committed a  t r a f f i c  o f f e n s e  
appears  t o  be under t h e  in f luence  of a n  in tox ican t  t h e  o f f i c e r  h a s  rea- 
sonable grounds f o r  searching t h e  c a r  f o r  l i q u o r  or  drugs." T h i s  type  

sea rch  is  " inc ident  t o  an o f fense  f o r  which t h e  o f f i c e r  had probable 
cause  t o  a r r e s t ;  i . e . ,  d r iv ing  whi le  under t h e  in f luence  of d rugs  o r  
D.W.I . ,  of fenses  f o r  which t h e r e  e x i s t  means o r  instruments  of commis- 
sion." 

COMMENT: The f a c t s  h e r e  showed t h a t  t h e  p o l i c e  answered a  d is turbance  c a l l  t o  t h e  
Painted Duck, a  s t r i p  j o i n t  on Gaston Avenue i n  Dal las .  When t h e  o f f i c e r  

pul led  i n t o  t h e  driveway, h e  not iced  a  v e h i c l e  leaving  o r  a t tempt ing  t o  
leave  a t  a  h igh  r a t e  of speed. The v e h i c l e  was stopped. D, t h e  d r i v e r ,  

I 

was a r r e s t e d  a t  t h a t  t ime f o r  pub l i c  i n t o x i c a t i o n  and h e  and h i s  com- 

Alarclr 1979/VOICE for the Defense 



panion w e r e  then put i n to  a po l ice  car. After t h e  police. o f f icer  w e n t  
ins ide  the Painted Duck and came out, a search  of t h e  D's motor vehicle  
was then made, with marijuana heing found under tk ddrlverts =eat and in 
t he  console between the two front  seats .  Held, werything poco weino- 

COMMENT: The logic  of t h i s  Emlding escapes m e  a t  themoment a s  it is common know= 
ledge, among defense lawyers, t ha t  r a r e l y  do persons carry alcoholic bever- 
ages i n  t h e i r  ca rs  a f t e r  leaving a place w k r e  they have drunk from the  
grape and it i s  fur ther  common knowledge, among prosecutors, tha t  ra re ly  
do persons carry marijuana i n  t he i r  ca rs  a f t e r  leaving a place where the 
grape i s  sold. 

D WELCH'S CONVICTION IS AFFIRMED . 857,300, 2/7/79, J. W.C. Davis, Panel 83, 1st Quarter. 
(Af f inned)  . (Harris County). 

COMMENT: The in t e r s t i ng  f a c t  about t h i s  case was tha t  the  D, short ly  hefore he 
was arrested,  was seen i n  a cer ta in  area of Houston driving a wrecker 
with a body suspended from the cable normally used to  tow cars. A s  i t  

turned out, the  deceased was the body. Needless t o  say, i n  Houston a t  
l e a s t ,  t h i s  event a t t rac ted  a l o t  of a t tent ion,  both before and a f t e r  I 
the D~ s a r r e s t .  

The evidence was held suf f ic ien t  t o  susta in  the conviction: 

"The case against  appellant is a circumstantial 
one. The S ta t e  showed both motive and opportunity 
i n  presenting its case. Appellant was the only per- 
son shown t o  be near the  wrecker by the testimony of 
Fugate and Salvato. The cause of death was a gunshot 
wound, apparently in f l ic ted  by a .38 cal iber  weapon. 
Appellant possessed a .38 cal iber  weapon when arres t -  
ed and a firearms expert was able  t o  make several  de- 
f i n i t i v e  comparisons between a bu l le t  found on the 
f l oo r  of the shop and t e s t  p ro jec t i l es  f i red  from 
appellant 's  gun. This evidence, viewed in the  l i gh t  
most favorable t o  the  verdict ,  excludes a l l  reasonable 
hypotheses except the  g u i l t  of appellant. The evidence 
is  suf f ic ien t  ." 

"A witness t e s t i f i e s  from present recol lect ion what he 
remembers presently about the  f a c t s  i n  the  case. men  
tha t  present recol lect ion f a i l s ,  the  witness may refresh 
h i s  memory by reviewing.memorandum made when h i s  memory 
was f resh.  After reviewing the memorandum, the witness 
must t e s t i f y  e i t he r  h i s  memory i s  refreshed or h i s  memory 
is not refreshed. If h i s  memory is  refreshed, the w i t -  
ness continues t o  t e s t i f y  and the memorandum is not re- 
ceived a s  evidence. However, if the witness s t a t e s  tha t  
h i s  memory i s  not refreshed, but has ident i f ied thememo- 
randum and guarantees the correctness, then the memorandum 
i s  admitted-as past recol lect ion recorded. Wood v. State,  

511 S.W.2d 37." 
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"Mrs. Fugatels memory could not Ke refreshed by a review 
of her writ ten statement. She could, however, iden t i fy  her 
wri t ten statement and vouched for  its correctness; there- 

fore,  t he  statement was admissible a s  Fugate's past  re- 
collection.  There was no e f fec t  by the  S t a t e  t o  impeach 
its own witness, merely a proper job of following the rules 
of evidence." 

COMMENT: It would appear tha t  i f  the  D has wri t ten out h i s  version of the  f a c t s  

of t he  case and, during t r i a l ,  while tes t i fy ing ,  he has a memory lapse, 
h i s  statement should then be admissible, 6y this case, a s  a past  recol- 
lect ion recorded and would not be subject t o  the objection tha t  it is 

I bolstering the witness. 

' 
Panels for  Week of February 14, 1979. 

I Panel #I, 1st Quarter: Judges T. Davis, Onion and Phi l l ips .  
Panel 82, 1st Quarter: Judges Douglas, Roberts and Odom. 

1 Panel 03, 3rd Quarter: Judges Roberts, Douglas and Dally. 

J. T. DAVIS WRITES AND WRITES ON OFFENSE OF THEFT OF SERVICES AND FINALLY REVERSES CHANGE, 
1157,449, 2/14/79, Panel ill, 1st Quarter,  BECAUSE THE EVIDENCE WAS INSUFITCIENT TO PROVE 
THE THEFT OF SERVICES I N  EXCESS OF $200.00. (Reversed). (Bexar County). 

COMMENT: 

9: 

HELD : 

The f a c t s  showed tha t  the  D took h i s  automobile in to  the C/W1s place 
of business t o  be repaired because it had a co l l i s ion  with another 
vehicle. The t o t a l  b i l l ,  which matched the estimate, came t o  $481.86. 
When the D picked up the car ,  he gave a check which subsequently bounced 
because the bank account had been closed. Whether t h i s  had t o  do with 
the D not having any money or  being d issa t i s f ied  with the repa i r  work 
i s  not shown by the  opinion. After f a i l u r e  to  co l lec t ,  t h i s  lawsuit 
followed with t he  D being t r i ed  and convicted f o r  Theft of Services and 
given 3 years i n  T.D.C. 

"Whether t he  def in i t ion  of service is broad enoug? to include tangible 
property affixed a s  pa r t  of the  service  rendered? 

"Can only the labor be properly considered as a service?" 

"We hold tha t  the  automobile pa r t s  affixed i n  t h i s  case are  c lear ly  
severable from the  labor expended, thus a r e  not such a part  of tha t  
labor a s  t o  render t ha t  property a service." 

,I Our decision today does not place any obstacle t o  prosecution 
of offenses such a s  appellant 's  however. 

Under S 31.09 both the  t h e f t  of service  and the t h e f t  of pro- 
perty can be charged i n  one indictment and prosecuted as  a 
s ing le  offense. The value of the  services and property could 
have been aggregated t o  r a i s e  the offense t o  a th i rd  degree 
felony, even i f  nei ther  t h e f t  amounted t o  over $200 standing 
alone. S 31.09, supra; Tucker v. S ta te ,  556 S.W.2d 823. Thus, 
t h i s  decision w i l l  not impede the prosecution of hybrid "service- 
property" offenses such as the one in  the present case- 
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"We hold only t h a t  t h e  evidence was i n s u f f i c i e n t  t o  
prove t h e  t h e f t  of s e r v i c e s  i n  excess of $200. Th i s  
is important i n  l i g h t  of t h e  Supreme Court 's  dec i s ions  
i n  Burks v .  U.S., 98 S,Ct.  2141, 57 L.Ed.2d 1, and 
Greene v .  Massey, 98 S.Ct. 2151, 57 L.Ed.2d 15,  which 
ba r  f u r t h e r  prosecut ion when t h e  evidence i s  found in-- 
s u f f i c i e n t  t o  support  a convict ion.  It should be  noted 
t h a t  t h e  Supreme Court d id  not  reach t h e  i s s u e  of whether 
t h e  defendant could be  r e t r i e d  f o r  another  of fense ,  bu t  
he ld  only t h a t  another  t r i a l  on t h e  same of fense  was 
barred by double jeopardy, Greene v .  Massey. 98 S.Ct. 
a t  2154, n.  7 .  

The judgment is reversed  and reformed t o  a c q u i t t a l  i n so fa r  
a s  f u r t h e r  prosecut ion f o r  t h e  t h e f t  of s e r v i c e s  under 
5 31.04 is concerned." 

J. PHILLIPS, WRITING FOR PANEL #1, 1ST QUARTER, I N  EPPERSON, #57,356, 2/14/79, OVERRULES 
ALL OF D'S CONTENTIONS BUT ONE, BUT THAT ONE WAS GOOD ENOUGH TO GET A REVERSAL. (Rever- 
s e d ) .  (Dallas  County). 

COMMENT: It appears t h a t  trial counsel  f o r  t h e  D had memorized t h e  case  of 
French, 484 (2) 716, 719, and objec ted  t o  each and every wi tness  f o r  
t h e  S t a t e  t e s t i f y i n g  concerning t h e  brea tha lyzer  opera t ion .  A s  
b e s t  I can tel l ,  from t h e  opinion,  when t h e  S t a t e  was about t o  g e t  
poured out  of  cour t ,  they  r a n  i n  a n  a r e a  t e c h n i c a l  superv isor  who, 
apparent ly ,  when h e  l e f t  t h e  o f f i c e ,  grabbed t h e  wrong f i l e  and t h e  
machine t o  which h e  t e s t i f i e d  was not  t h e  same machine used t o  
examine t h e  D. Thus, under t h e  domino theory ,  once t h i s  w i tness '  
testimony was d iscarded ,  t h e  o t h e r  wi tness '  testimony, concerning 
t h e  b rea tha lyze r ,  a l s o  f e l l .  

HELD : "The t r i a l  c o u r t ' s  f a i l u r e  t o  g ran t  D ' s  ob jec t ion  a f t e r  t h e  testi- 
mony of t h e  t e c h n i c a l  superv isor  f a i l e d  t o  e s t a b l i s h  t h e  p r e d i c a t e  
f o r  Off. Bryan's testimony concerning t h e  r e s u l t s  of t h e  breatha-  
lyze r  examination c o n s t i t u t e s  error. ' '  "The e r r o r  is r e v e r s i b l e  
s i n c e  t h e  trial cour t ,  i n  i t s  charge t o  t h e  ju ry ,  i n s t r u c t e d  them 
on t h e  presumption of i n t o x i c a t i o n  provided f o r  under A r t .  6701L-5, 
V.A.C.S." (Reversed). 

THE REVERSAL I N  OWENS, #55,226, 2/14/79, SHOULD STAND ON REHEARING. (Reversed) . (Wichita 
County). Panel  #2, 1st Quarter .  

The f a c t s  of  t h i s  c a s e  showed t h e  following: 

An o f f i c e  was burglar ized  wi th  a gun c o l l e c t i o n  taken wi th  8 of t h e  
guns subsequently re turned  t o  t h e  owner. 

A Texas Ranger, who p a r t i c i p a t e d  i n  t h e  i n v e s t i g a t i o n p o t i c e d  muddy 
p r i n t s  i n s i d e  t h e  o f f i c e  and a l s o  observed a t r a i l  of f o o t p r i n t s  
leading  from t h e  door t h a t  had been f o r c i b l y  opened. He fo l -  
lowed t h e  f o o t p r i n t s  u n t i l  they  stopped o u t s i d e  t h e  Rainbow Courts  
Motel Room 5. The occupant of t h e  motel room t e s t i f i e d  t h a t  on t h e  
n i g h t  i n  ques t ion  he  observed h i s  b ro the r  handing s e v e r a l  r i f l e s  
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t o  D, who was standing inside the room. The occupant, when he 
asked, was told  that  he did not need t o  knowwbat they were do- 

ing. Later tha t  evening, h i s  brother and the D l e f t .  

HELD : 11 I n  the ins tan t  case the State  offered proof of a burglary where r i f l e s  
were taken. Through the footpr ints  they showed that  someone had walked 
from the burglarized of f ice  to  t h e  motel and through the testimony of 
Robeson they showed that  appellant and B i l l y  Robeson handled some r i f l e s  
on the night of the burglary. The S ta t e  offered no proof that  the  
r i f l e s  handled by appellant were the same or even similar t o  the  s to len  
r i f l e s .  They offered no proof t o  connect appellant t o  the 8 r i f l e s  tha t  
were returned t o  Bentley. The evidence does no more than cast  a strong 
suspicion on appellant; it is insuf f ic ien t .  

The S ta t e  contends that  i f  the cause has t o  be reversed, it should be 
remanded fo r  a new t r i a l .  That was the r u l e  before t he  Supreme Court 
of the  United S ta tes  decided Greene v. Massey, 98 S.Ct. 2151, 57 L.Ed.2d 
15. Greene held tha t  r e t r i a l  of an individual a f t e r  an appel la te  court 
f inds t he  evidence t o  be insuf f ic ien t  const i tutes  double jeopardy. 

The judgment is reversed and the judgment i s  reformed t o  show an acquit- 
t a l  t o  t he  charge of burglary of a building." 

COMMENT: For those of you who guessed tha t  J. Douglas wrote this opinion, i f  you 
w i l l  contact our President a t  the  next T.C.D.L.A. cocktail  party, he 
w i l l  see  that  you get  one (1) f r e e  drink. 

TJ'S I~TOTAL FAILURE TO ADMONISH D AS TO THE RANGE OF PUNISHMENT ATTACHED TO TE OFFENSE 
TO WHICH D PLED GUILTY CONSTITUTES REVERSIBLE ERROR" I N  FULLER, #56,112, 2/14/79, J. 

Phi l l ips .  (Reversed). (Johnson County]. 

COMMENT: D on trial f o r  felony D.W.I. After t he  S t a t e  rested her case, D 
then entered a plea of guil ty.  The jury gave him 1 year fmprison- 
ment a s  punishment. Although the T J  questioned the D,  he f a i l ed  t o  
say anything t o  the D about the range of punishment. (Reversed). 

J. T. DAVIS, I N  HUFF, 1'156,093, 2/14/79, Panel ill, 1st Quarter, HOLDS THAT "ALLONING THE 
PROSECUTOR TO PROCEED I N  THIS USE OF THE GRAND JURY TESTIMONY [OF THE DrS WIFE] OVER D'S 
REPEATED OBJECTIONS CONSTITUTES REVERSIBLE ERROR." (Reversed). (Harris CountyJ. 

COMMENT: It appears, i n  reading between the  l i nes ,  that  t h e  D ' s  attorney made ar- 
rangements f o r  the D ' s  wife t o  t e s t i f y  before the Grand Jury. The f a c t s  
called f o r  t h i s  type action as  i t  appeared tha t ,  from the f ac t s ,  the  
deceased probably needed k i l l ing .  Cf. Infra .  Once she got before t he  
Grand Jury, apparently she was confronted by a law and order type pro- 
secutor who f e l t  t ha t  even i f  the  deceased needed k i l l i ng ,  the  D should 
not have done the k i l l ing .  The wife 's  description of the  prosecutor a t  
the Grand Jury i s  revealing: "That man could have gotten me t o  say any- 
thing, because ever time I opened my mouth, he was jus t  screaming and 
hol ler ing a t  me.'' The opinion does not give the name of the  prosecutor. 

hfan 

During the t r i a l ,  the prosecutor had a f i e l d  day with the Grand Jury 
t ranscr ip t  as he would ask the witness a question, she would answer, an 
then he would, regardless of the  answer given, probably i n  a s a rcas t i c  
vein, then ask her i f  she remembered what she told the Grand Jury and 
would then read to  her  t ha t  portion of her Grand Jury testimony. 
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HELD : I I  The proper predicate for  impeachment by a pr ior  inconsistent statement 

requires t ha t  the  witness f i r s t  be asked i f  he made the contradictory 
statement a t  a cer ta in  place and time, and t o  a cer ta in  person. I f  
the witness denies making the contradicting statement, i t  can then be 
proved by the pr ior  inconsistent statement. I f  the witness admits the 
pr ior  inconsistent statement, however, the  pr ior  statement i s  not ad- 
missible. 

During the  lengthy cross-examination of appellant 's  wife, the prosecutor 
repeatedly fa i led  t o  e l i c i t  a denial  of the  pr ior  statement from the 
witness before reading the grand jury testimony. Often the pr ior  t e s t i -  
mony read by the  prosecutor was consistent with the witness' testimony 
a t  t r i a l .  On a t  l e a s t  1 4  occasions, much a s  i n  the example above, the 
prosecutor read the testimony t o  the  witness and asked i f  she remember- 
ed making the statement, without f i r s t  e l i c i t i n g  a denial of the pr ior  
statement. This use inter jected i n t o  evidence a large portion of the  
grand jury testimony tha t  was inadmissible. When an instrument is read 
( into  the record), i t  is introduced ju s t  as  i f  the prosecutor had the 
instrument marked and introduced in to  evidence as an exhibit .  

We hold tha t  the prosecutor's reading of the grand jury testimony was 
inproper impeachment a s  he fa i led  t o  lay the  proper predicate. Con- 

sidering the importance of the wife 's  testimony t o  the  appellant 's  de- 
fense, we cannot say that  t h i s  impeachment was harmless. We hold tha t  
allowing the prosecutor t o  proceed i n  t h i s  use of the  grand jury t e s t i -  
mony over appellant 's  repeated objection const i tutes  reversible error .  

I n  the  event of a r e t r i a l  of t h i s  cause, w e  express concern regarding 
other issues  raised i n  t h i s  t r i a l .  F i r s t ,  i n  Roberts v. State,  280 
S.W.2d 285, t h i s  Court held that  the S t a t e  could not compel t he  defen- 
dant ' s  wife t o  t e s t i f y  i n  f ront  of the  grand jury and then use t h a t  
testimony t o  impeach her when she is a witness on behalf of her husband. 

We a l so  note tha t  the prosecutor s t a t ed  t o  appel lant ' s  wife during cross- 
examination tha t  she had been offered a polygraph t e s t .  This cour t ' s  

p r ior  decisions regarding polygraph t e s t s  render such pract ice  highly 
suspect. 

The judgment is reversed and the cause remanded." 

h i s  Majority Opinion i n  O m ,  supra. 

COMMEXT: The Majority held tha t ,  from the  f ac t s ,  they were unable to  conclude tha t  
D committed an "act," as  tha t  word i s  defined by Sec. l .O7(a)(l) ,  P.C., 

that  amounted to  more than mere preparation t o  e f fec t  the  object  offense. 
"He was not  seen touching the C / W ' s  car  and there  were no scratch or  pry 
marks on the car which indicated an attempted entry." "Mere presence a t  
the scene is not alone su f f i c i en t  t o  support h i s  conviction." A s  t o  the  

fac t  t h a t  a screwdriver and a clothes hanger were found within t he  area 
of D ' s  immediate control ,  "A person should not be held criminally re- 
sponsible simply because a v ig i lan t  police o f f i ce r  intervenes before he 
begins t o  implement h i s  criminal designs." 
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The f a c t s  showed the following: 

"The record r e f l e c t s  tha t  on Ju ly  10, 1976, a t  
approximately 9:45 a.m., Dallas Police Officer 
Fred Sibley received a radio message tha t  an 
automobile was being burglarized on the parking 
l o t  of a nearby doctor's office.  Immediately 
responding to  the c a l l ,  Sibley arrived on the 
scene and observed appellant near the passenger 
s ide  door of a 1973 Ford L.T.D. automobile. 
Sibley then observed appellant duck between 
the cars  a s  i f  he were trying to  conceal himself. 

A search of the immediate area revealed a screw- 
dr iver  and clothes hanger lying on the ground 
approximately 3 f e e t  away from appellant. On 
cross-examination Sibley t e s t i f i e d  that  as  he 
entered the parking l o t  he observed appellant 
standing near t he  complaint's car,  but tha t  he  
could not see  the appellant 's  hands because the 
appellant was facing away from him. 

A close inspection of t h e  complainant's car  revealed 
no scratches or pry marks which would indicate t ha t  
entry had been attempted; also,  there was no evidence 
of f l i g h t  by appellant ." 

HELD : "We conclude tha t  the  evidence, when viewed i n  the l i g h t  most favorable 
to  the verdict ,  shows, a t  very best ,  that  a t  the moment of h i s  a r r e s t  
appellant was preparing t o  commit the offense of burglary of a vehicle, 
but that  h i s  conduct had not yet  reached a point where i t  could be said  
t o  amount to more than mere preparation. The evidence to  support ap- 
pel lant ' s  conviction was therefore insufficient." 

COMMENT: Here, the D on t r i a l  i n  a MRP proceeding alleging she fa i led  to  report  
a s  directed i n  July,  August and September, 1975. Although she pled 
"true" she t e s t i f i e d  t o  "circumstances" concerning the reasons for  not 
reporting. Held, T J  not required to  withdraw the plea of "true." 

COMMENT: Me thinks that  many members of the Court have badly strayed i n  t h i s  area 
from sound principles of law which previously existed as  i f  t he  D t e s t i -  
f i e s  during the proceedings, a t  any time before the f i n a l  judgment or 
order of the  Court is entered, and puts into  evidence a defense t o  the 
accusation, then what i s  wrong with the T J  being required t o  withdraw 
the plea of gu i l ty  or  "true"? My thinking on t h i s  has t o  do with the 
f a c t  tha t  i n  our S t a t e  courts, where the plea is  gui l ty  or  "true", not 
much at tent ion is given t o  what is occurring; i . e . ,  the D has entered 
h i s  plea, t h i s  const i tutes  an admission of h i s  g u i l t  t o  the  accusation, 
and we have several  more D s  waiting the i r  turn t o  get i n  the dock so 
l e t ' s  move along. By the old law, which required the T J  t o  withdraw the 
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p l e a ,  i f  defens ive  type  evidence was o f fe red ,  our TJs appeared t o  be  more 
cognizant of t h e  proceedings a s  they were aware they  would be reversed i f  
t h e  D put  on defensive testimony. A s  P. J. Onion has  remarked on s e v e r a l  

occasions,  t h i s  new r u l e  of law w i l l  a c t u a l l y  encourage everyone t o  be " s l o ~ p ~  
i n  t h i s  a i e a  of t h e  law. But, "Let 's  move longt' does tend t o  "grind" 

out  more cases  than "What did you say?" does. 

' HERE'S A CUTE ONE WHICH WAS AFFIRMED. D MARTINEZ, #56,044, 2/14/79, Panel  113, 3rd Quar- 
t e r ,  J. Roberts ,  WAS ON TRIAL FOR SEXUAL ABUSE (FORCED ANOTHER INMATE I N  THE COUNTY JAIL 
TO KAVE ANAL TNTERCOURSE WITH HIM). (Affirmed). (Lubbock County). 

COMMENT: The D complained t h a t  t h e  f a i l u r e  of t h e  TJ t o  comply wi th  A r t .  38.07, 

C.C.P., and charge t h e  ju ry  " t h a t  t h e  time which lapsed between t h e  a l -  
leged of fense  and t h e  time it was reported s h a l l  be considered by t h e  
jury  only f o r  t h e  purpose of a s ses s ing  t h e  weight t o  be given t o  t h e  
testimony of t h e  victum," was fundamental e r r o r .  

HELD : "We agree  wi th  t h e  appe l l an t  i n s o f a r  a s  he  contends t h a t  t h e  d i r e c t i v e s  
of A r t .  38.07, a r e  mandatory; however, we cannot agree t h a t  t h e  c o u r t ' s  
f a i l u r e  t o  s o  i n s t r u c t  t h e  ju ry ,  i n  absence of a p p e l l a n t ' s  ob jec t ion  o r  
requested i n s t r u c t i o n ,  c o n s t i t u t e s  fundamental e r r o r .  See P i t t s  v.  
S t a t e ,  569 S.W.2d 898. 

Fundamental e r r o r  i s  presented where t h e  e r r o r  i n  t h e  c o u r t ' s  i n s t r u c t i o n s  
t o  t h e  ju ry  goes t o  t h e  very b a s i s  of t h e  case so t h a t  t h e  charge f a i l s  
t o  apply t h e  law under which t h e  accused i s  prosecuted. 

Accordingly, we cannot conclude t h a t  t h e  c o u r t ' s  f a i l u r e  t o  i n s t r u c t  t h e  
jury  pursuant  t o  A r t .  38.07, i n  absence of appe l l an t ' s  t r i a l  ob jec t ion  

o r  reques t  f o r  i n s t r u c t i o n ,  c o n s t i t u t e s  r e v e r s i b l e  e r r o r .  Therefore,  
t h i s  content ion  i s  overruled." 

COMMENT: The reason I thought t h i s  was cu te  was because of t h e  s tatement  t h a t  
t h e  charge was mandatory but  t h e  omission was noc fundamental. J u s t  
goes t o  show one t h a t  a woman can probably be a l i t t l e  b i t  pregnant.  I n  
Austin i f  no where e l s e .  

COMMENT: By t h e  opin ion ,  nobody made t h e  co f fee  t h a t  morning. Some o the r  choice 

comments were: " D ' s  content ion[regard ing  t h e  c o n s t i t u t i o n a l i t y  of t h e  
s t a t u t e ]  i s  " s t r a ined  [and] near-frivolous." " D ' s  content ion [ t h a t  t h e  
attempt s t a t u t e  c o n t r o l l e d ]  f a i l s  of i t s  own weight." "It does not  mer i t  

f u r t h e r  d iscuss ion ."  A s  t o  h i s  claim t h a t  only attempted robbery should 
have been submitted t o  t h e  ju ry ,  " the  ground of e r r o r  i s  m u l t i f a r i o u s  

and the  arguments made a r e  mul t i fa r ious ."  

PANEL OF CCA, PER J. DOUGLAS, Panel  112, 1 s t  Quarter ,  I N  KENNEYBREW, #57,473, 2/14/79, 
ONCE AGAIN RULES THAT I N  HABITUAL CASE, I F  THE EVIDENCE I S  UNCONTROVERTED AT THE PUNISH- 
MENT STAGE OF THE PROCEEDINGS, THE T J  NEED NOT CHARGE ON ALTERNATIVE PUNISHMENTS. (Af- 
f i rmed).  (Dal las  County). 
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COMMENT: Thus, the jury is given the easy way out t o  give t h e  D life and need 
not concern themselves with any other punisbent .  See and Compare 

Roper, 558 (2) 482, and the cases c i ted therein,  whicliwas not c i ted  
i n  t h i s  opinion. Thus, i t  appears tha t  whether the D contests the  
pr ior  convictions by pleading "not truet' or  does not contest them by 
pleading "true," by t h i s  case and Roper, supra, same end resu l t .  Jury 
can be given only one issue i n  t he  charge. Here, the t r i a l  judge 
wanted t o  go one s tep  beyond and make known i f  the jury said "not 
truet1 t o  the two pr iors ,  then a M hearing would be held to  see  
what punishment should be assessed. =,."The court did not follow 
the procedure s e t  out i n  A r t .  37.07 at the  punishment phase of t h e  
t r i a l . "  However, "The error i n  f a i l i ng  to  charge on those options 
was i r re levant  considering the f a c t s  proved a t  the punishment stage." 
(Af f inned) . 

QUESTION: I f  the  t r i a l  judge does submit only the one issue and the jury makes a 
finding or  returns a verdict  of "not true," then does this al low 

the D to  make some so r t  of plea of jeopardy and, i f  so, is t he  D not 
then en t i t l ed  t o  a complete new t r i a l  as there can be no verdict  re- 
garding the i s sue  of punishment by = jury? 

Panels for  Week of February 21, 1979. 

Panel #I, 1st Quarter: Judges Phi l l ips ,  Onion and T. Davis. 
Panel i/2, 1st Quarter: Judges Douglas, Roberts and Odom. 
Panel //2, 4th Quarter: Judges Odom, Ph i l l i p s  and Dally. 
Panel #3, 1st Quarter: Judges Clinton, Dally and W. C. Davis. 
Panel H3, 4th Quarter: Commissioner Cornelius, Judges Douglas and W. C. Davis. 

INTRODUCTORY COMMENT: The opinions, fo r  the  most par t ,  as  w i l l  be seen, were f a i r l y  
in te res t ing  and may be the most interest ing from the Court i n  
a long time. 

ALTHOUGH EX PARTE PEMBERTON, //60,324, 2/21/79, J. Clinton, Panel //3, 1st Quarter ,  RE- 
CEIVED RELIEF I N  THIS BOND REDUCTION PROCEEDINGS, IT WOULD BE N I C E ,  SOMEDAY, TO SEE OUR 
TRIAL JUDGES AND APPELLATE JUDGES EXPERIMENT WITH OUR BAIL BOND LAWS. (Bond f o r  t h i s  
case where the D received 5 years T.D.C. was reduced from $55,000.00 t o  $25,000.00). 
(Denton County). 

COMMENT: It is the r a r e  judge who t ru ly  understands t h e  f inancial  demands upon 
a D and h i s  family and friends t o  make e i ther  an appearance bond or  an 
appeal bond. I n  many instances, a D i s  put under a high bond and h i s  
family and friends then must and they do beg, borrow and mortgage what 
they have t o  come up with the bondsman's fee ,  which then leaves the 
average defense attorney i n  the unfortunate position of "sucking hind 
tit" when it comes t o  get t ing h i s  money up front .  

For many, many years, i n  almost a l l  criminal cases, i n  Federal Court, 
the average D i s  released e i the r  on a personal recognizance bond o r  is 
allowed t o  deposit 10% of the t o t a l  amount of the  bond i n  the r eg i s t ry  
of the court. This usually occurs on the day of the  person's a r r e s t .  
However, i n  our State  courts,  usually only a f t e r  the  D languishes i n  
the j a i l  fo r  several  days w i l l  he be considered for  a P.R. Although I 
can find nothing i n  t he  b a i l  bond laws which would prohibit  a t r i a l  
judge or an appel la te  judge from ordering a D released provided he de- 
posited 10% in to  the reg is t ry  of t he  Court, can you think of a s ing le  
case where t h i s  has occurred i n  S t a t e  Court? 
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Lt j u s t  does n o t  make sense, t o  me a t  l e a s t ,  t o  draw t h e  l i n e  between 

1 )  al lowing a profess iona l  bailbondsman t o  bond a n  accused out of j a i l ,  
r ega rd les s  of what t h e  person i s  charged with, by t h e  indiv idual  simply 
paying 10% of t h e  bond and 2) allowing an ind iv idua l  t o  depos i t  10% of 
the  bond i n t o  t h e  r e g i s t r y  of the  cour t  and be h i s  o m  bondsman wi th  
him g e t t i n g  t h i s  sum of money back upon complet i t ion of t h e  case. I f  
t he  D i s  going t o  run, i t  won't make any d i f f e rence  i f  he  made h i s  own 
bond o r  i f  some p ro fess iona l  bailbondsman made it. However, i f  he has  
h i s  own cash  up, t h e  chances of him running a r e  probably f a r  l e s s  than 
i f  some bondsman is on t h e  bond. 

AS MENTIONED SEVERAL TIMES, THE CCA TRIES TO KEEP TRIAL JUDGES ON THEIR TOES REGARDING 
THE ADMISSIBILITY OF EXTRANEOUS OFFENSES. AS SEEN BY THE FOLLOWING, IT IS EXTREMELY IM- 
PORTANT THAT TJS PUT THEIR THINKING CAPS ON WHEN DEALING WITH THE ADMISSIBILITY OF 
EXTRANEOUS OFFENSES. 

I N  COLLINS, #55,815, 2/21/79, Commissioner Cornelius, Panel  #3, 4 t h  Quarter,  
COMPLAINED ABOUT THE ADMISSIBILITY OF AN EXTRANEOUS OFFENSE, BUT CASE AFFIRMED. 
(Harr i s  County). 

COMMENT: 

HELD: 

Pac t s  showed, a s  t o  t h e  primary offense,  t h a t  D ,  armed wi th  
r i f l e ,  i n  open dayl ight ,  around 1:30 P.M., a t  a housing pro- 

j e c t ,  robbed two newspaper boys, which robbery was witnessed 
by 25 o r  30 persons. 

12  days l a t e r ,  t h e  D,  wi th  two o t h e r s ,  around 1:30 P.M., i n  
open day l igh t ,  a t  t h e  same housing p r o j e c t ,  where D l i ved ,  
robbed a s i n g l e  businessman. 

Evidence of t h e  second robbery admissible.  

"Even i f  t h e  claim of a l i b i  were e f f e c t i v e l y  destroyed,  the 
i s s u e  of i d e n t i t y  was c l e a r l y  r a i s e d  by t h e  defense wi tnesses  
who t e s t i f i e d ,  [among other  th ings ,  that t h e  D was a s l eep  when 
the  robbery occurred and t h e  D ' s  h a i r  was s t r a i g h t  r a t h e r  than  
n a t u r a l  cur ly] ,  t h a t  D ' s  phys ica l  appearance on t h e  d a t e  of 
the  robbery was d i f f e r e n t  from t h a t  of t h e  person i d e n t i f i e d  by 
the  victums a s  t h e  robber." 

"We t h i n k  s u f f i c i e n t  d i s t i n g u i s h i n g  c h a r a c t e r i s t i c s  were shown 
t o  make t h e  extraneous of fense  admissible." "The common 
c h a r a c t e r i s t i c  may be  proximity i n  t i m e  o r  p lace ,  o r  t h e  com- 
mon mode of t h e  commission of t h e  ac t . "  "Both a r e  present  i n  
t h i s  case." "The of fenses  need not be exac t ly  t h e  same." "That 

t h e  a c t  d id  no t  c o n s t i t u t e  a cr iminal  of fense  o r  r e s u l t  i n  pro- 
secut ion  does not  render it inadmissible,  i f  i t  possesses  t h e  
r e q u i s i t e  s i m i l a r i t i e s  t o  render it admissible on t h e  i s s u e  of 
i d e n t i t y ,  i n t e n t  o r  scheme o r  design." (Affirmed). 

COMMENT: D ,  with 2 o the r s ,  robbed t h e  Crescent Food Market, which rob- 
bery r e s u l t e d  i n  t h e  k i l l i n g  of a customer, Joseph P ic in ich .  
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HELD : 

HELD: 

Another robbery, t o  show what weapon was used i n  the Crescent 
Food Market robbery, was introduced. T h i s  robbery aliorted due 
t o  the a r r e s t  of one of the  par t ic ipants  i n  tfie Crescent rob- 
bery. Another robbery, involving the D and the one who was 
arrested i n  the  above robbery, involving the D and the co- 
defendant who was arres ted,  was a lso introduced in to  evidence. 
Another incident,  whereby the D, with the  arrested co-defendant, 
and others,  assaulted and abducted one Moreno, withMoreno, with- 
out the D, then taken out t o  a d i r t  road where the arres ted co- 
defendant then drove over him approximately 3 times with a car. 

As t o  the Crescent Food Robbery, the Panel held t h i s  robbery was 
complete and nothing was lacking t o  show its commission and the 
D ' s  involvement therein.  "The evidence adduced from these w i t s  
would permit any jury t o  in fe r  that  the aggravated robbery was 
committed a s  a r e su l t  of a conspiracy and tha t  a murder should 
have been anticipated i n  the carrying out of the  conspiracy to  
commit aggravated robbery." 

The reversal  concerned the  admissibil i ty of t he  Moreno murder-- 
the  running over Moreno with the car extraneous offense. 

"The inflammatory aspects of the murder t e s t i f i e d  t o  a r e  great  
indeed. The f a c t s  showed a b ru t a l  beating i n  which the appellant 
was involved, as  well  a s  subsequent b r u t a l i t y  against the  vic- 
t i m  by one of the co-conspirators i n  t he  aggravated robbery a t  
the  Crescent Food Market, outside the presence of the appellant. 
The d iss imi la r i ty  i n  the  modus operandi between the k i l l i n g  of 
Gilber t  Moreno and Joseph Picinich de t rac t s  from i ts  probative 
value on whether an individual present a t  a b ru ta l  beating should 
ant ic ipate  tha t  one of h i s  cohorts would shoot and k i l l  another 
individual i n  the  course of an aggravated robbery. The overal l  
e f fec t  of the  testimony concerning the  murder of Gilbert  Moreno 
goes more t o  show appellant t o  be a b ru t a l  criminal i n  general. 
This is precisely the reason the general ru l e  against  the intro- 
duction of extraneous offenses was created. 

We conclude that  the d i r ec t  evidence of appellant 's  par t ic ipat ing 
i n  an aggravated robbery i n  concert with other individuals while 
brandishing a per s e  deadly weapon was uncontroverted d i r ec t  
evidence on the element of anticipation.  There being no disputed 
o r  contested fac tua l  issue to  which the pr ior  extraneous murder 
offense was relevant,  material  and admissible, the  t r i a l  court 
reversibly erred i n  admitting t h i s  inherently pre jud ic ia l  and 
inflammatory evidence before the jury a t  the  g u i l t  and innocence 
stage of t h i s  t r i a l .  The t r i a l  court 's  ins t ruct ion t o  the  jury 
i n  its charge l imit ing t h e i r  consideration of the  extraneous of- 
fenses to  the essen t ia l  elements of whether t he  murder was com- 
mitted i n  furtherance 3f the unlawful purpose of the conspiracy 
o r  tha t  the murder should have been anticipated a s  a r e su l t  of 
carrying out the conspiracy did not cure the  error .  See Walls v. 
S ta te ,  548 S.W.2d 38. We cannot conclude that  the evidence of 
t h i s  b ru ta l  p r ior  murder did not a f f ec t  the  jury's  determination 
of g u i l t  or  innocence.'' (Reversed). 
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COMMENT: T h i s  is a very convoluted w r i t t e n  opinion, a s  t o  s e t t i n g  out  t h e  f a c t s  
of t h e  case ,  and appears ,  i n  my opinion, t o  be  one of t hose  predest ined 
cases  f o r  r eve r sa l .  However, i f  confronted w i t h  a n  extraneous of fense  
case,  have t h i s  one on t o p  of t h e  r e v e r s a l  s t a c k  of opinions t o  g ive  t o  
t h e  t r i a l  judge a s  1) i t  w i l l  t ake  him awhile t o  understand same and 
2) i f  t h e  evidence, a s  t o  t h e  D ' s  g u i l t ,  concerning t h e  primary of fense ,  
i s  overwhelming, as here ,  he  j u s t  might exclude it from t h e  jury.  

The i n t r i g u i n g  ques t ion ,  which was not  answered, is whether t h e  S t a t e  
can re-prosecute t h e  D f o r  c a p i t a l  murder, i n  l i g h t  of t h e  r e v e r s a l ,  be- 
cause t h E j u r y  re turned  a negat ive  answer t o  ques t ion  number 21 See 

A r t .  37,071, C.C.P. It would appear t h a t  e i t h e r  c o l l a t e r a l  es toppel  o r  
North Carol ina v. Pearce,  would p r o h i b i t  t h i s .  

LANDMARK CASE. J. ODOM, I N  WILSON, 1156,810, 2/21/79, Panel  #2, 4 t h  Quarter ,  RULES THAT 
TRIAL COURT COMMITTED REVERSIBLE ERROR BY REFUSING THE D'S REQUESTED CHARGE ON THE DE- 
FENSIVE ISSUE OF MISTAKEN IDENTIFICATION. (Reversed). (Harr i s  County). 

COMMENT: D on trial f o r  r a p e  of a ch i ld .  25 days a f t e r  t h e  a l l eged  commission 
of t h e  of fense ,  t h e  D, wi th  3 o the r s ,  was put i n  a l ineup.  One of t hose  
who p a r t i c i p a t e d  i n  t h e  l i neup  t e s t i f i e d  t h a t  t h e  CJW could not  i d e n t i f y  
anybody i n  t h e  l ineup and "she s a i d  n e i t h e r  D nor any of t h e  o t h e r s  had 
committed t h e  rape." Th i s  testimony apparent ly  was denied by t h e  C/W 
and o the r s .  

The D ' s  s p e c i a l  requested i n s t r u c t i o n ,  i n  p a r t ,  read a s  fol lows:  

"You a r e  i n s t r u c t e d  t h a t  t h e  S t a t e  has  t h e  burden of proving 
i d e n t i t y  beyond a reasonable  doubt. It is not e s s e n t i a l  t h a t  
t h e  wi tness  be f r e e  from doubt a s  t o  t h e  co r rec tness  of h i s  
s tatement .  However, you, t h e  ju ry  must be s a t i s f i e d  beyond a 
reasonable doubt of t h e  accuracy of t h e  i d e n t i f i c a t i o n  of t h e  
Defendant be fo re  you may convict  him. I f  you a r e  not  convinced 

beyond a reasonable doubt t h a t  t h e  Defendant i s  t h e  person who 
committed t h e  crime, you must f ind  t h e  Defendant n o t  gui l ty ."  

HELD : "Although some cases  i n d i c a t e  t h a t  t h e  defens ive  i s s u e  of mistaken 

IDENTIFICATION CAN BE RAISED BY EVIDENCE THAT SOMEONE OTHER THAN THE 
accused committed t h e  o f fense ,  e.g. F l o r i o  v. S t a t e ,  532 S.W.2d 614, 
t h a t  does not  mean such evidence i s  t h e  only way t o  r a i s e  t h e  i s sue .  We 
hold t h e  defensive i s s u e  of mistaken i d e n t i f i c a t i o n  i s  a l s o  r a i s e d  by 
evidence t h a t  someone o t h e r  than  t h e  accused had been i d e n t i f i e d  a s  t h e  
p e r p e t r a t o r  of t h e  crime o r  by evidence t h a t  t h e  i d e n t i f y i n g  wi tness  had 
on a p r i o r  occasion f a i l e d  t o  i d e n t i f y  t h e  accused when given an op- 
po r tun i ty  t o  do so. I n  t h i s  c a s e  such evidence w a s  presented ,  and t h e  
f a i l u r e  of  t h e  t r i a l  cour t  t o  submit an a f f i r m a t i v e  j u r y  charge on t h i s  
defens ive  i s s u e  when reques ted  t o  do so by appe l l an t  p re sen t s  r e v e r s i b l e  
e r r o r .  

An a l i b i  charge would n o t  d i spense  wi th  t h e  n e c e s s i t y  of an a f f i r m a t i v e  
charge on i d e n t i t y  i f  r a i s e d  by t h e  evidence." 

J. Dally d issented  t o  t h i s  r e v e r s a l  a s  i t  is h i s  opin ion  t h a t  mistaken 
i d e n t i t y  i s  - not  an a f f i r m a t i v e  defense  and f u r t h e r  t h a t  g iv ing  such a 
charge c o n s t i t u t e s  a comment on t h e  weight of t h e  evidence. 
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See  a l s o  Br i scoe  v .  S t a t e ,  293 (1) 573, c i t e d  and discussed i n  the opinion,  

HOWEVER, I N  WALLER, #56,042, 2/21/79, Panel  #3,  1st Q u a r t e r ,  J. DALLY MADE KNOWN HLS 
VIEWS AS HE WROTE THE OPINION AWIBHING THE CONVICTION AND REJECTED THAT D'S CLAIM THAT 
THE TCT ERRED I N  REFUSING TO GIVE A SPECIAL REQUESTED JURY INSTRUCTION ON MISIDENTIFICA- 
TION. (Aff irmedL. (Lubbock Countyl. 

HELD : "The requested i n s t r u c t i o n  gene ra l ly  charged t h e  ju ry  t o  take  i n t o  ac- 
count t h e  c r e d i b i l i t y  of t h e  i d e n t i f i c a t i o n  testimony and a l s o  charged 
t h e  j u r y  t h a t  t h e  i d e n t i t y  of appe l l an t  a s  t h e  of fender  had t o  be  proved 
beyond a reasonable  doubt before  they could convict  t h e  appe l l an t .  No 
i s s u e  of mistaken i d e n t i t y  was r a i s e d  by t h e  evidence. Even assuming an 
i s s u e  had been r a i s e d ,  i t  would have been e r r o r  f o r  t h e  t r i a l  c o u r t  t o  
s i n g l e  o u t  t h e  f a c t s  concerning Anderson's i d e n t i f i c a t i o n  of appe l l an t  
and magnify them before  t h e  jury .  This  would c o n s t i t u t e  a comment on 

t h e  weight of t h e  evidence. Moreover, m i s i d e n t i f i c a t i o n  is not  an a f -  
f i rma t ive  defense,  and appe l l an t  was adequately pro tec ted  by t h e  requi re-  
ment t h a t  t h e  ju ry  f ind  beyond a reasonable  doubt t h a t  appe l l an t  committed 
t h e  of fense .  Appellant 's  requested i n s t r u c t i o n  was proper ly  refused." 

COMMENT: I a n t i c i p a t e  t h a t  t h e  S t a t e  w i l l  f i l e  a motion f o r  rehear ing  in Wilson 
and t h e  D ' S  a t t o r n e y  w i l l  do l i kewise  i n  Waller.  Because of t h e  impor- 
tance  of i d e n t i f i c a t i o n  testimony and its i nhe ren t  u n r e l i a b i l i t y ,  where 
s t r a n g e r s  a r e  involved,  See U.S. v.  Wade, 388 U.S. a t  page 229, and 
t h e  opin ion  where t h a t  Court d iscussed ,  f o r  t e n  f u l l  pages, t h e  dangers 
inhe ren t  i n  eye-witness i d e n t i f i c a t i o n ,  i t  i s  hoped t h a t  J. Odom's views 
w i l l  become t h e  law of t h e  S t a t e .  A s  t o  t h e  objec t ion  t h a t  such a 
charge is a comment on t h e  weight of t h e  evidence, where t h e  D r e q u e s t s  
such a charge, i t  i s  d i f f i c u l t  t o  s e e  how t h e  D can complain on appeal  
because such a charge is given. 

CONMENT: The S t a t e ,  i n  t h i s  case, continued, without  success,  t o  t r y  and l e s s e n  
i t s  work i n  proving t h a t  t h e  D on t r i a l  is one and t h e  same person  who 
was previous ly  convicted i n  a p r i o r  case.  

Here, t h e  S t a t e  introduced au then t i ca t ed  copies  of records  from Caddo 
Pa r i sh .  Louisiana t o  show t h a t  t h e  D on t r ial  was m e v i o u s l v  convic ted  
of a c r imina l  of fense .  A deputy s h e r i f f  from Dal las  County a l s o  t e s t i f i e d .  

"Cron i d e n t i f i e d  S t a t e ' s  Exhib i t  /I45 a s  being a j a i l  card which r e f l e c t e d  
t h a t  N e i l  Douglas Daniel  had been booked i n t o  t h e  Dal las  County J a i l  on 
January 12 ,  1973, a t  9:30 a.m.; t h e  o f fense  was recorded a s  "probat ion  
check'' and t h e  s t a t e d  reason f o r  r e l e a s e  was "probation completed." 

I 
The d a t e  and time of r e l e a s e  en tered  were January 12,  1973, a t  9:30 a.m. 
A space f o r  "remarks" r e f l e c t e d  t h e  en t ry :  "Attempted fe lony t h e f t  
#92803 Louisiana probat ioner ."  According t o  Cron, t h e  two f i n g e r p r i n t s  
on S t a t e ' s  Exh ib i t  H45 were i d e n t i c a l  t o  those  r e c e n t l y  taken by him from 
t h e  a p p e l l a n t  . I '  - 



HELD : "We accept the  t r u t h  of the  matters asserted i n  the  j a i l  card @A. 45) 
hecause it was admitted by the t r i a l  court a s  an exception to the  pro- 
h ib i t ion  against  hearsay evidence; however, w e  find m matter asserted 
within the exhibit  which supplies ver i f ica t ion  that  the person identi-  
f ied a s  appellant by Cron's expert testimony--who was both booked i n  and 
out of t he  Dallas County J a i l  a t  9:30 a.m. on January 24, 1973, pursuant 
t o  a "probation check" was the same person actual ly  convicted of t he f t  
and placed on probation i n  Caddo Parish, Louisiana, on September 22, 1972, 
i n  Cause 892,803. See Rose v. State,  507 S.W.2d 547. Therefore, because 
of the exhib i t ' s  f a i l u re  t o  es tabl ish appellant 's  iden t i ty ,  it had no 
relevance t o  the  proceeding and was inadmissible. Mullins v. State ,  492 
S.W.2d 277. 

The S ta t e  wholly fa i led  t o  show by independent testimony that  appellant 
was the iden t ica l  person convicted i n  Louisiana i n  1972 and the admis- 
sion of s t a t e ' s  Exhibit 41 was error." 

COMMENT: Due t o  the peculiar f ac t s  of the  D ' s  case, the error was not 
harmless. 

J. D a l l y ,  i n  my opinion, would apply a form of circumstantial  
evidence ru l e  t o  the D. "I would hold that  the  iden t ica l  cause 
number, name and offense found i n  both exhibi ts  were suf f ic ien t  
t o  show tha t  D was the same person convicted of the offense i n  
Louisiana, and the t r i a l  court properly admitted i n  evidence 
S t ' s  Exh. 841 t o  prove the pr ior  conviction of the  D i n  
Louisiana." 

I ant ic ipate ,  tha t  i n  the  future,  in  t h i s  kind of s i tua t ion ,  
the j a i l  au thor i t i es  w i l l  be instructed t o  put on the  j a i l  card 
the name of the deputy who recorded t h i s  information and then 
have him t e s t i f y  a t  the  t r i a l  t o  prove up the pr ior  conviction. 

Q: I f  t h i s  occurs, a s  the D i s  i n  custody, must the  deputy 
give the D a Miranda warning before obtaining t h i s  in- 
formation which w i l l  go on the j a i l  card before h i s  
testimony is admissible? 

I 

COMMENT: Of course, the simplest and eas ies t  and best  way t o  prove 
t h i s  up would be t o  have someone who was familiar with the 
case tes t i fy .  However, the simplest and eas ies t  and best way 
i s  usually the  most d i f f i c u l t  a s  i t  takes a l i t t l e  work and 
e f fo r t  on the  par t  of our o f f i c i a l s .  

OMISSION OF THE WORDS "INTENTIONALLY AND KNOWINGLY" FROM THE COURT'S CHARGE, I N  KOLLOWAY, 
#56,087, 2/21/79, J. Odom, Panel #2, 4th  Quarter, IS FUNDAMENTAL ERROR I N  THAT KNOWLEDGE 
AND INTENT ARE ELEMENTS OF THE CRIME OF CRIMINAL TRESPASS AND MUST BE INCLUDED I N  THE 
CHARGE, (Reversed). [ E l l i s  County). SEE ALSO m, 567 (2) 515; 572 (2) 712; and 
Thompson, 574 (2) 103. 

HELD : "This Court determined [ in= ,  supra] t ha t  while V.T.C.A., P.C. S 30.05 
does not expressly prescribe a culpable mental s t a t e ,  the  culpable mental 
s t a t e  of intent ional ly ,  knowingly, or  recklessly was required as  an element 
of the offense by the provisions of V.T.C.A., P.C. § 6.02. The fundamental 

error i n  t h i s  case occurred when the t r i a l  court f a i l ed  t o  charge the 
jury with a l l  the elements of the offense i n  conformity with the charging 
document. 
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The cr iminal  information proper ly  a l l eged  the necessary  cu lpab lemen ta l  
s t a t e  of t6e of fense  but  t h e  charge t o  t6e j u ry  omitted this element. 
This c o n s t i t u t e s  fundamental e r ro r . "  

HELD: 9 1  To permit t h e  j u r y  t o  convic t  t h e  appe l l an t  of t h e  of fense  of d e l i v e r y  

of he ro in  without r e q u i r i n g  it  t o  f i n d  beyond a reasonable  doubt t h a t  he  
de l ivered  t h e  hero in  "knowingly" o r  " in tent ional ly"  was t o  au thor i ze  t h e  
jury  t o  convic t  t h e  appe l l an t  of a non-existent of fense  under t h e  laws 
of t h i s  S t a t e .  Such a procedure is c l e a r l y  ca l cu la t ed  t o  i n j u r e  t h e  
r i g h t s  of t h e  appel lant . ' '  

LIKEWISE, FOR ANOTHER AGGRAVATED ROBBERY CASE WHICH WAS REVERSED BECAUSE THE JURY WAS I N -  
STRUCTED THEY COULD CONVICT FOR THE OFFENSE COMMITTED BY MEANS OTHER THAN THOSE CHARGED 
I N  THE INDICTEIENT, SEE WILLIAMS, 1156,622, 2/21/79, J. Dally,  Panel  112, 4 th  Quarter.  
(Reversed). (Harr i s  County). 

J. DOUGLAS, I N  THESE ATTEMPTED MURDER CONVICTIONS, RULES THAT FERNANDO ORTIZ GETS A NEW 
TRIAL BECAUSE MERE PRESENCE ALONE I S  NOT SUFFICIENT TO SUPPORT A CONVICTION UNDER THE LAW 
OF PARTIES. HOWEVER, LUIS CARLOS SALAS MUST GO AND DO 17 YEARS T.D.C. (ORTIZ REVERSED. 
SALAS AFFIRMED) . (WEBB COUNTY). 

HELD: I 1  Ort i z  was convicted as a p a r t y  t o  t h e  o f fense  under V.T.C.A., P.C., 
S 7.02Ca) (2). It is wel l  s e t t l e d  t h a t  mere presence i s  not  a lone  suf- 
f i c i e n t  t o  support a convic t ion  under S 7.02(a)(2),  a l though i t  i s  a 
circumstance tending t o  prove g u i l t  which, combined wi th  o t h e r  f a c t s ,  
may s u f f i c e  t o  show t h a t  t h e  accused was a p a r t i c i p a n t .  Ashabranner v .  
S t a t e ,  557 S.N.2d 774; Johnson v. S t a t e ,  537 S.W.2d 16;  Coronado v .  S t a t e ,  
508 S.W.2d 373. 

The only evidence introduced r e l a t i n g  t o  Or t i z '  c u l p a b i l i t y  was t h a t  h e  
was p resen t  w i th  S a l a s  on t h e  n i g h t  of t h e  shooting,  remained 25 f e e t  
away from Sa la s  and drove S a l a s  from t h e  scene. There was no evidence 
of "bad blood'' between t h e  v i c t im  and O r t i z ,  and t h e  v i c t im  himself 
t e s t i f i e d  t h a t  O r t i z  s a i d  h e l l o  t o  him a s  he en tered  t h e  Wooden Nickel  
Lounge. 

Viewing t h e  evidence i n  a l i g h t  most favorable  t o  t h e  v e r d i c t ,  w e  f i n d  
i t  is i n s u f f i c i e n t  t o  support  O r t i z ' s  convic t ion  under S 7.02(a)(2) .'I 

COMMENT: A s  t o  t h e  D S a l a s ,  he  d i d  n o t  f a r e  too we l l .  

J. Odom, i n  h i s  concurr ing opinion,  a s  t o  t h e  ques t ion  of one 
a t to rnev  r ep resen t ing  mul t ip l e  D s ,  s a i d  t h a t  "Counsel has  t h e  
primary r e s p o n s i b i l i t y  f o r  advis ing  c l i e n t s - o f  poss ib l e  con- 
f l i c t s  i n  t h e i r  posi t ions."  

J. Douglas, i n  h i s  opinion,  pointed o u t :  "There is noth ing  co 
show [Salas]  was not  f u l l y  apprised of t h e  r i s k s  involved i n  t h e  l d  
dua l  r e p r e s e n t a t i o n , "  
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However, s e e  U.S. v .  Garcia ,  5 t h  C i r .  1915, 517 F.2d 272, 
where t h a t  Court ru l ed  t h a t  "It is a p p r o p r i a t e  t h a t  t h e  d i s -  
t r i c t  cour t  make this determinat ion  s i n c e  y o l u n t a r i n e s s  must 
depend on t h e  p a r t i c u l a r  f a c t s  and circumstances of each 
case." See a l s o  Holloway v .  Arkansas, 23 Cr.L.Rep. 3001. 

Because of t h e  thorny problems one a t to rney  w i l l  o r m a y  f a c e  
down t h e  road i f  he r ep resen t s  m u l t i p l e  D s ,  a s  h e  i s  t r y i n g  
t o  wear two (2) h a t s  a t  t h e  same time, no smart t r i a l  judge 
w i l l  ever  l e t  t h i s  occur unless  and u n t i l  he  has  conducted 
a hearing a s  suggested by U.S. v .  Garcia,  supra .  Here, a s  D 
Sa las  received 17 yea r s ,  i t  w i l l  be i n t e r e s t i n g  t o  see what 
t h e  end r e s u l t  w i l l  be a s  the re  should be no ques t ion  post- 
convic t ion  writs w i l l  flow from those  co t ton  f i e l d s .  

COMMENT: The S t a t e ' s  argument t h a t  because Mrs. Trevino, t h e  D ' s  wi fe ,  admitted 
t h a t  t h e  D had been away from home on one occasion f o r  a period of 
t h r e e  months, dur ing  which h e  could have been convicted of a fe lony,  
t h a t  only t h e  D himself could prove up h i s  app l i ca t ion  was r e j e c t e d .  

It thus  appears ,  by t h i s  holding,  t h a t  i f  anyone can g e t  up on t h e  s tand  
and t e s t i f y  t h a t  t h e  D has  n o t  he re to fo re  been convicted of a fe lony,  
t h a t  t h i s  i s  s u f f i c i e n t  t o  g e t  a charge t o  t h e  ju ry  on t h e  i s s u e  of 
probat ion.  

J. CLINTON, WRITING FOR PANEL #3,  1ST QUARTER, I N  PIERCE, 1/57,567, 2/21/79, RULES THAT 
EVID. WAS INSUFFICIENT TO SUSTAIN FINDING THAT D WAS GUILTY OF FELONY POSSESSION OF 
MARIJUANA. (Reversed). (Bel l  County). 

CObPENT: Here, t h e  only connection of t h e  D t o  t h e  apartment i n  ques t ion  con- 
s i s t e d  of t h e  following f a c t s :  

1. The showing t h a t  Approximately 2 months previous t o  d a t e  i n  ques- 
t i o n ,  the  D had executed a month t o  month l e a s e  f o r  the apartment 
i n  ques t ion;  

2. A blank personal  check was found i n  t h e  apartment which r e f l e c t e d  
t h e  name of D ;  

3. An envelope, addressed t o  D with  t h e  addres s  of  t h e  p l a c e  searched 
thereon,  being da ted  a l i t t l e  more than a month p r i o r  t o  execu- 
t i o n  of t h e  search  warrant ,  was found i n  t h e  apartment.  

4. While t h e  apartment was under su rve i l l ance ,  t h e  D rode-  up i n  a 
Yellow Cab, got  o u t ,  knocked on t h e  door,  and, a f t e r  r ece iv ing  
no answer, go t  back i n t o  t h e  cab which drove away. 
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HELD : ' b i l e  this evidence appears  s u f f i c i e n t  t o  e s t a b l i s h  t h a t  appe l l an t  had 
occupied the premises some two months preceding the day of t h e  search,  

there i s  no evidence t h a t  appe l l an t  res ided  a t  the apartment on t h e  day 
t h e  contraband was se ized  o r  a t  any time in t h e  recent  pas t .  Compare 
Herrera,  supra. Nor was any evidence introduced t o  show t h a t  appe l l an t  
had access  t o  t h e  contraband; i n  f a c t ,  t h e  testimony of t h e  o f f i c e r s  

c l e a r l y  i l l u s t r a t e d  t h a t  appe l l an t  d i d  n o t  have a key t o  t h e  apartment,  
a t  l e a s t  on t h e  day i n  quest ion.  Cf. Hernandez v. S t a t e ,  538 S.N.2d 
127. Both o f f i c e r s  t e s t i f i e d  t h a t  they never saw appel lan t  e x e r c i s e  
any ca re ,  con t ro l  o r  management over t h e  marijuana, t h a t  f o r  a l l  they 
knew, i t  a l l  belonged t o  Terry Hybeck and appe l l an t  had no knowledge of 

i t s  exis tence .  

Absent an a d d i t i o n a l  showing by t h e  S t a t e  t h a t  appe l l an t  e i t h e r  r e s ided  
a t  t h e  apartment o r  had ready access  t o  i t ,  i t  is  reasonable t o  conclude 

from t h e  e x i s t i n g  ev iden t i a ry  f a c t s  and circumstances t h a t  appe l l an t  had 
s u b l e t  t h e  apartment t o  Terry Hubeck wi th in  t h e  two preceding months and 
had stopped by t h e  apartment on February 4 t o  c o l l e c t  t h e  r en t .  Being 
c l e a r l y  unable t o  exclude every reasonable  hypothesis  o the r  than  appel- 
l a n t ' s  g u i l t ,  t h e  evidence i s  i n s u f f i c i e n t  t o  s u s t a i n  t h i s  conviction." 

CCA, PER PANEL #3, 1ST QUARTER, I N  EX PARTE PLEASANT, 1158,181, 2/21/79, J. Clinton,  
RULES THAT D CAN BE CONVICTED FOR ONLY THE OFFENSE OF MURDER AND CANNOT BE CONVICTED 

FOR BOTH MURDER AND ROBBERY BY FIREARMS WHICH AROSE OUT OF SAMF, TRANSACTION AND INVOLVED 
THE SAME VICTUM. (Writ Granted).  (Harr i s  County). 

See a l s o  EX PARTE WILSON, 860,173, Panel  83, 1st Quarter ,  2/28/79, J . W .  C. Davis, where D 
t r i e d  f o r  a s s a u l t  t o  murder and then t r i e d  and convicted f o r  robbery by a s s a u l t .  

Held,  h he S t a t e  is barred by t h e  carving doctr.ine i n  prosecut ing t h e  p e t i t i o n e r  
f o r  robbery by a s s a u l t  a f t e r  he has  been convicted f o r  the of fense  of rob- 

bery wi th  i n t e n t  t o  murder when both of fenses  a rose  o u t  of t h e  same t r ans -  

a c t i o n  involv ing  t h e  same victum." (Writ Granted).  

HELD : "There i s  abso lu te ly  no evidence t o  show t h e  appe l l an t  made t h e  phone 
c a l l s  t o  t h e  S te inhauser  household on t h e  d a t e s  a l leged .  Furthermore, 
t h e  evidence does n o t  show t h a t  t h e  t imes of t h e s e  c a l l s  could cons t i -  
t u t e  unreasonable hours.  F i n a l l y ,  t h e  evidence presented by t h e  S t a t e  
shows t h a t  t h e r e  were people o t h e r  than t h e  appe l l an t  present  a t  t h e  
household of H.H. Ste inhauser  where t h e  o r i g i n a t i n g  phone f o r  t h e  
anonymous phone c a l l s  were r e g i s t e r e d .  The S t a t e  has  f a i l e d  t o  connect 
t h e  appe l l an t  wi th  t h e  a c t u a l  c a l l s  a l l e g e d l y  made t o  Otto S te inhauser  
on t h e  d a t e s  al leged."  (Reversed). 

J. PHILLIPS, WRITING FOR PANEL 112, 4 t h  Q u a r t e r ,  I N  EX PARTE COUNTY, #59,768, 2/21/79, 
RULES THAT THE FOLLOWING INDICTMENT DOES NOT CHARGE THE OFFENSE OF ROBBERY: 

I, ... t h e  Grand Jury  of Bexar County. .. do present  in and t o  s a i d  Court 
t h a t  i n  the County and S t a t e  a f o r e s a i d ,  and a n t e r i o r  t o  t h e  presentment 
of t h i s  indic tment ,  and on o r  about t h e  22ND day of FEBRUARY, A.D., 1974, 

LESLIE R. COUNTY, h e r e i n a f t e r  c a l l e d  defendant ,  d i d  then and t h e r e  in- 
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t e n t i o n a l l y  and knowingly u s e  and e x h i b i t  a deadly  weapon, namely; A 
SHOTGUN, t o  RAMIRO TREVINO, here inaf tex  c a l l e d  complainant, whi le  t h e  
sa id  defendant  was in t h e  a c t  of committing t h e f t  of  property,  namely: 
LAWFUL XONEY OF THE UNITED STATES OF AMERICA, from s a i d  complaintant,  
t h e  owner of s a i d  proper ty ,  without  t h e  e f f e c t i v e  consent of t h e  s a i d  com- 
complainant, and s a i d  a c t s  were committed by t h e  s a i d  defendant w i th  
t h e  i n t e n t  then and t h e r e  t o  ob ta in  and main ta in  con t ro l  of t h e  s a i d  
property." 

HELD : "It i s  apparent  t h a t  t h e  indictment s u f f i c i e n t l y  a l l e g e s  t h e  aggravat ing  
element of aggravated robbery wherein it a l l e g e s  t h e  p e t i t i o n e r  "did 
then and t h e r e  i n t e n t i o n a l l y  and knowingly u s e  and e x h i b i t  a deadly 
weapon, namely: a shotgun..." However, t h i s  indictment fails t o  a l l e g e  
a robbery, a necessary precondit ion t o  a convic t ion  f o r  aggravated rob- 

bery, i n  t h a t  i t  f a i l s  t o  a l l e g e  t h a t  t h e  p e t i t i o n e r  " i n t e n t i o n a l l y ,  
knowingly, o r  r e c k l e s s l y  cause[d] bodi ly  i n j u r y  t o  another" [V.T.C.A., 
P.C., § 29.02(a)( l )]  o r  " i n t e n t i o n a l l y  o r  knowingly th rea t en led ]  o r  
place[d]  another  i n  f e a r  of imminent bodi ly  i n j u r y  o r  death" [V.T.C.A., 
P.C., $ 29.02(a)(2)]. I' (Writ Granted ). (Bexar County). 

J. CLINTON POINTS OUT I N  ROMO, #57,556, 2/21/79, Panel  #3, 1st Quarter,  THAT THE MERE 
FILING OF A MOTION I N  LIXINE AND OBTAINING A RULING ON SAME I S  TOTALLY INSUFFICIENT TO 
PROTECT THE RECORD ON APPEAL. (Affirmed). (Lubbock County). 

HELD : "It i s  c l e a r  t h a t  t h e  S t a t e  f a i l e d  t o  prove t h e  necessary  p r e d i c a t e  f o r  
i n t roduc t ion  of t h e  brea tha lyzer  t e s t . "  "However, r e l i a n c e  on a motion 
i n  l imine  w i l l  not preserve  error ."  "A D must objec t  on t h e  proper 
grounds when t h e  evidence i s  offered  a t  t r i a l . "  (Affirmed). 

COMMENT: Here, i t  appears  t h a t  t r i a l  counsel  d id  n o t  proper ly  p e r f e c t  h i s  e r r o r  
p r i o r  t o  t r i a l .  Apparently, he was appr ised  of t h e  f a c t  o r  could have 
made a good guess t h a t  t h e  prosecut ion d i d  not  have a chemist i n  t h i s  
D.W.I. case.  However, he put  on nothing t o  support h i s  motion i n  
l imine t o  show t h a t  t h e  S t a t e  d i d  not  have s u f f i c i e n t  evidence t o  sus- 
t a i n  t h e  a d m i s s i b i l i t y  of t h e  evidence concerning t h e  brea tha lyzer .  Dur- 

i ng  t h e  t r i a l  he  allowed t h e  o f f i c e r  t o  t e s t i f y  t o  everything necessary  
f o r  t h e  a d m i s s i b i l i t y  of  t h i s  evidence. 

Thus, i f  t r i a l  counsel had f i l e d  such a motion and supported i t  w i t h  
proof,  i nc lud ing  p u t t i n g  t h e  prosecutor  on t h e  s tand t o  e s t a b l i s h  t h e  
f a c t  t h e  S t a t e  d i d  not  have s u f f i c i e n t  evidence, f o r  t h e  admissibility 
of t h e  b rea tha lyze r  r e s u l t s ,  then i t  appears  a d i f f e r e n t  ques t ion  would 
have been presented.  However, he re ,  i t  appears  a l l  t h a t  t r ansp i r ed  
was t h e  f i l i n g  of t h e  motion and ob ta in ing  of a r u l i n g  thereon. 

Read W r i t t  v. S t a t e ,  514 (2) 424, See July,  1976, Vol. 11, No. 11, 
S.D.R., p .  3 .  

I n  l i g h t  o f  t h i s  case  and s e v e r a l  o the r s ,  it i s  not  wise t o  use  t h e  
phrase "Motion i n  Limine" but  you should always u s e  t h e  phrase "Motion 
t o  Suppress." 

COIQENT: This  case  a l s o  s t a n d s  f o r  t h e  p ropos i t ion  t h a t ,  per Sec. 42.08, 

P.C., a c i t i z e n  o t h e r  than  a p o l i c e  o f f i c e r  may make an arrest 
without  warrant  f o r  pub l i c  drunkenness a s  it i s  an o f f e n s e  f o r  
breach  of t h e  peace. 

VOICE for the Defenselillarch 1979 



Here, t h e  evidence showed that  a member of t h e  Buffalo Springs 
Lake Patrol ,  while driving to  work, encountered a vehic le  being 
driven by D with t t  being driven e r r a t i c a l l y  and a t  a high r a t e  
of speed, which forced the good c i t i zen ' s  car in to  the curb. 
The D's car  was a lso weaving across t h e  center lane and onto 
the shoulder of t h e  TO-ad. Pursuant t o  ins t ruc t ions  from a 
D.P.S. trooper, good c i t i zen  stopped D. 

HELD : "We hold tha t  D was committing a breach of the  peace and tha t  
Weatherfood Igood ci t izen]  was authorized t o  arrest ."  

SEE ALSO SANCHEZ, #55,657, 2/21/79, Commissioner Cornelius, Panel #3, 4 thQuar t e r ,  (Af- 
firmed). (Frio County). 

COMMENT: Here, the-facts  showed tha t  D, while driving a car,  outran two Border 
Pa t ro l  agents, who have authority,  see  A r t .  2.12, C.C.P., t o  a r r e s t  
for  felony offenses only, A few minutes l a t e r ,  they came upon the D 
and, upon inquiry, were informed by D h i s  car qui t  running because he 
was having carburetor trouble. They arrested the D f o r  being intoxi- 
cated. After D refused t o  allow them to  search, they then called 
Sheri f f ' s  deputies, who came and put D i n  custody, but, before they 
arrived, the Border patrolmen allowed the D to  sit i n  the  backseat of 
h i s  car whereupon "a sweet, musty odor" permeated the atmosphere, - 
which odor was not present i n  the f ront  seat .  Later, a t  the  " she r i f f ' s  
department headquarters", the D ' s  vehicle was searched and marijuana 
found . 

HELD : Everything poco weino. Cf. Davis v. State,  Nos. 59,303 & 304, 12/13/78. 

COMMENT: This opinion i s  d i f f i c u l t  t o  follow. The f ac t s  simply reek of the odor 

of a pretextual a r r e s t .  My opinion i s  based on the following: 

It is t o t a l l y  i l l o g i c a l  where one has jus t  outrun 2 Border 
Patrolmen t o  want them t o  a s s i s t  you i f  you a r e  having 
vehicular problems. 

There i s  nothing i n  the opinion t o  show that when the  Border 
Patrolmen encountered the D ,  tha t  he was a danger t o  himself 
o r  others. 

I f  the D were a danger to  himself and others, by what logic  
would you allow the D t o  sit i n  h i s  own automobile? 

Although t h e  D was charged with a D.W.I., there  is nothing 
i n  the opinion t o  show t h i s  other than he was traveling a t  a 
high r a t e  of speed. 

I f  there was a basis  t o  search the vehicle of the D, a t  the 
scene where the D was arrested,  why was there  a delay i n  
doing t h i s ?  

J. PHILLIPS, I N  EX PARTE DANIEL RAMIEREZ, #59,926. 2/21/79, Panel i/l, 1st Quarter, See 
a lso 483(2] 259, and 543 (2) 631, DISCUSSES "CONSTRUCTIVE NOTTCE" AND THE "CONTEMF'ORA- 
NEOUS OBJECTION RULE." (writ Denied). (Dallas County). 
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COMMENT : 

HELD : 

COMMENT : 

The D claimed tha t  the  prosecution wrongfully used evidence when it  
e i the r  knew or should have known of t h e  reversal  of his convic t im 
i n  483 C2) 259, and introduced i n t o  evidence a pen packet containing 
reference t o  the  pr ior  conviction and revers ible  error was fur ther  com- 
mitted when the prosecutor argued and emphasized i n  great  d e t a i l  the 
pr ior  sentence, which had been s e t  aside. 

" D ' s  f a i l u r e  t o  object const i tutes  a waiver of any complaint hemight 
now have against  the  use of such evidence." 

The problem I have with t h i s  case is t h a t  i f  t h i s  i s sue  was suf f ic ien t  t o  
r i s e  t o  the  height of post-conviction discussion, then would not t r i a l  
counsel be ineffect ive fo r  f a i l u r e  t o  make the proper objection? 

J. DOUGLAS, WITH J. ROBERTS CONCURRING WITH OPINION, I N  EX PARTE BURKETT, #60,152, 
2/21/79, RULES THAT FOLLOWING INDICTMENT FOR AGGRAVATED PERJURY WAS SUFFICIENT TO STATE 
AN OFFENSE. (Writ Denied). (Wichita County). 

"Burkett did: 

"....Personally appear a t  an o f f i c i a l  proceeding, to-wit: a trial 
i n  the 89th Di s t r i c t  Court of Wichita County, Texas, styled 'The 
S ta t e  of Texas vs. Charles Ray Burkett, '  and being Cause 1/17,158-C 
on the docket of said  Court and i n  connection with and during said 
o f f i c i a l  proceeding and a f t e r  being duly sworn by the  Honorable 
Temple Driver, Judge of said  Court authorized by law t o  administer 
oaths, made, under oath, a f a l s e  statement, to-wit: when the said  
Charles Rav Burkett was asked Is i t  t rue  that  you have never before - 

been convicted of a felony i n  t h i s  or  any other State,  he replied 
Yes, whereas i n  t r u t h  and i n  f a c t  was convicted of the  felony offense 
of t h e f t  of c a t t l e  on the 14th day of July,  1969, i n  t he  50th Judi- 
c i a l  D i s t r i c t  Court of Baylor County, Texas, i n  Cause 83003 styled 
the Srate  of Texas vs. Charles Ray Burkett, and the said  Charles Ray 
Burkett made said f a l s e  statement with knowledge of the  statement's 
meaning and with in ten t  t o  deceive, and said statement was material 
t o  the issue under inquiry during said  o f f i c i a l  proceeding a s  to  
whether the said Charles Ray Burkett was e l i g ib l e  for  probation, and 
said  f a l s e  statement could have affected the course and outcome of 
said o f f i c i a l  proceeding.. . ." 

COMMENT: The complaint made by the D was tha t  because the indictment 
fa i led  t o  a l lege  tha t  the statement i s  required or authorized 
by law t o  be made under oath'' t h i s  rendered same fundamental- 
l y  defective. Held: "An al legat ion that  he took an oath, by 
someone authorized t o  give an oath, during an o f f i c i a l  pro- 
ceeding necessarily indicates  tha t  the statements made under 
that  oath were "authorized by law t o  be made under oath." 

PANEL, PER J. CLINTON, I N  EX PARTE MOORE, 1/60,174, 2/21/79, Panel #3 ,  1st Quarter, 
THAT A D'S RIGHT TO CHALLFNGE PROBABLE CAUSE, I N  AN EXTRADITION CASE, I N  THE REQUESTING 
OR DEMANDING STATE ONLY ARISES IF THE DOCUMENTS SUPPORTING THE GOVERNOR'S WARRANT ARE 
INSUFFICIENT TO ESTABLISH THAT A JUDICIAL DETERMINATION OF PROBABLE CAUSE HAS BEEN MADE 
I N  THE REQUESTING OR DEMANDING STATE. (Writ Denied). (Tarrant County]. 

COMMENT: Here, the D got i t  coming and going and h i s  appeal counsel probably 
thought he had a gut. The Panel, per J. Clinton, sa id  D could not 
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complain t h a t  t h e  support ing documents f o r  the Governor's warrant  
were  i n s u f f i c i e n t  t o  show probable cause  because these were not  
included i n  R e e o r d o n  appeal. Fur ther ,  the test imony of a n  i n v e s t i g a t o r  
e s t a b l i s h e d  there was probable cause f o r  t h e D t s  a r r e s t .  

See  a l s o  Michigan v. Doran, 99 S.Ct. 530, which he ld  t h a t  "once t h e  
governor ~f t h e  asylum s t a t e  h a s  ac ted  on a requi 's i t ion f o r  e x t r a d i t i o n  
based on t h e  demanding s t a t e ' s  j u d i c i a l  de terminat ion  t h a t  probable cause 
ex i s t ed ,  no f u r t h e r  j u d i c i a l  i nqu i ry  may be  had on t h a t  i s s u e  i n  t h e  
asylum s t a t e . "  

RIVERA, 1'156,079, 2/21/79, J. Odom, Panel  #2, 1st Quarter ,  GETS SAME RESULT AS HIS CO-D 

LOPEZ, SEE 535 (2) 643. AFFIRMED. (Lubbock County). 

COMMENT: Here, p r i o r  t o  t r i a l ,  D f i l e d  motion f o r  a competency hearing and was 
examined by a doctor  who found noth ing  wrong wi th  D except "he was 
t r y i n g  t o  f a k e  a p s y c h i a t r i c  condition." A j u r y  was empaneled bu t ,  
a f t e r  t h e  doctor  t e s t i f i e d ,  which was a l l  t h a t  was submitted a t  t h e  
competency hearing,  t h e  t r i a l  judge withdrew t h e  ma t t e r  from t h e  j u r y  
and found t h e  D competent as a matter of law. 

HELD : No e r r o r .  

J. DOUGLAS, WRITING FOR A UNANIMOUS PANEL, Panel  1'13, 1st Quarter,  by the s l i p  opinion I 
rece ived  h e  was t h e  on ly  member of t h e  panel ,  I N  CLARK, 1'156,080, 2/21/79, RULES THAT THE 

PROSECUTION AND CONVICTION FOR OBTAINING A CONTROLLED SUBSTANCE BY USE OF A FORGED PRE- 
SCRIPTION UNDER ART. 4476-15, Sec. 4.08(a)(3),  V.A.T.C.S., RATHER THAN UNDER THE SPECIFIC - 
OR GENERAL STATUTE OF FORGERY, SEE SEC. 32.21, P.C., WAS PROPER. (Affirmed). (Rusk 
County). 

COMMENT: D r e l i e d  upon Ex p a r t e  H a r r e l l ,  542 (2) 169, which held t h a t  a D should 
not  have been convicted of v i o l a t i n g  t h e  genera l  s t a t u t e  p r o h i b i t i n g  
possess ion  of a c r iminal  instrument  w i t h  i n t e n t  t o  u s e  i n  t h e  commission 
of an o f fense ,  but  should have been charged under the s p e c i a l  s t a t u t e  
p r o h i b i t i n g  possession of a forged w r i t i n g  wi th  i n t e n t  t o  u t t e r  it. 

I'LL BET THE D ARCHER WAS AS SURPRISED AS THE D BAUGH, 402 (2) 768, WAS I N  HIS CASE BY 
THIS OPINION. ARCHER, R51,03Y, Z/Zl//Y, Commiss~oner Cornelius,  Panel  #3, 4 t h  Quarter .  
(Affirmed).  allas as County). 

COMMENT: I n  Baugh, supra,  t h e  D's wife  went t o  c o u r t  and got  a d ivorce ,  appa ren t ly ,  
one morning. That evening, t h e  D abducted and raped her .  A d ivorce  de- 
c r e e  was not  en tered  u n t i l  s i x  (6) days l a t e r .  The CCA ru l ed  t h a t  t h e  
p a r t i e s  were no longer  husband and wi fe  and affirmed a 20 year  convic t ion .  
This  case  i s  o f t e n  cha rac te r i zed  a s  t h e  "What a d i f f e r e n c e  a day makes" 
case. 

Here, t h e  d a t e  of t h e  a l l eged  o f fense  occurred on 6/11/75, but  t h e  D was 
not  i n d i c t e d  u n t i l  5/31/77. 

A t  t h e  t ime of t h e  offense, t h e  s t a t u t e  of l i m i t a t i o n s  f o r  r a p e  was 1 
year.  E f f e c t i v e  9/1/75, t h e  l i m i t a t i o n s  period was increased t o  3 years .  

HELD : "Where a complete defense has  accrued under a s t a t u t e  of l i m i t a t i o n s ,  i t  
cannot,  o f  course,  be  taken away by a subsequent r e p e a l  o r  amendment 
thereof." "But a s t a t u t e  extending a period of l i m i t a t i o n  a p p l i e s  t o  
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all  offenses - not barred a t  the time of the passage of t he  ac t ,  so tha t  
a prosecutionmay h e  commenced a t  any time within t h e  newly established 
period, although t h e  old period of l h i t a t i o n s  Kas then expired." 
(Af f inned) . 

COMMENT: It thus appears here  that the  ru les  of t h e  game were changed a f t e r  the  
ba l l  game was played whereas i n  -h the  home p la te  i n  that  case, un- 
known t o  t he  D, had been legal ly  moved. 

D LAKE, //57,176, 2/21/79, J.  Odom, Panel #2, 4th Quarter, ALSO GETS I T  COMING AND GOING. 
(Affirmed). (Harris County). 

COMMENT : 

HELD : 

COMMENT : 

HELD : 

The S ta t e  f i l e d  a motion i n  limine, which was granted, to  prohibit the  
D ' s  attorney from t e l l i n g  the  jury,  on vo i r  d i re ,  i n  t h i s  habitual  
case, t ha t  i f  they found the D had twice before been convicted of fe lon ies  
he would be given l i f e .  The prosecutor had voir  dired the jury a s  though 
the case were a non-enhanced case before t he  D ' s  voir dire .  He then 

f i l ed  the motion i n  limine which was granted. 

"It would perhaps have been be t t e r  p rac t ice  f o r  the  prosecutor t o  submit 
h i s  motion before voir  d i re ,  but there  was no harm i n  the procedure used 
i n  t h i s  case." 

A s  t o  t he  D ' s  second contention tha t  he could not be convicted of posses- 
sion of heroin since the heroin was destroyed before t r i a l ,  it was pointed 
out that  a f t e r  the D was t r i ed  and convicted, t he  trial court ordered 
the heroin destroyed, with the D thereaf ter  obtaining a new t r i a l .  

"The heroin was destroyed by order of the  t r i a l  court a f t e r  the  f i r s t  
t r i a l ,  and the prosecutor did  not discover t he  f a c t  u n t i l  the day before 
t he  t r i a l . "  "There was no showing of bad f a i t h  on the s t a t e ' s  par t  in 
t h i s  case." (Affirmed). 

CCA SPLITS I N  CORLEY, #58,703, 2/21/79, J. Douglas, En Banc, with J. Odom, joined by 
Judges Roberts, Ph i l l i p s  and Clinton, dissenting with opinion, OVER THE FOLLOWING TN- 
STRUCTION ON COMPETENCY TO STAND TRIAL, TO-WIT: 

"To es tab l i sh  insani ty  a t  the present time it must be established by a 
preponderance of the  evidence tha t  t he  defendant is laboring under such 
mental disease or defect  of the  mind a s  t o  be rendered incompetent t o  
make a r a t i ona l  defense to  the  charges against  him." 

"Before t h i s  charge was submitted to  t he  jury appellant requested a 
charge with  t h i s  definit ion: 

"To es tab l i sh  insani ty  a t  the present time, it must be 

established by a preponderance of t he  evidence tha t  the 
defendant does not, by reason oE mental disease or  de- 
f e a t ,  have su f f i c i en t  present a b i l i t y  t o  consult with h i s  
lawyer with a reasonable degree of ra t iona l  understanding 
and t h a t  he does not have a r a t i ona l  o r  fac tua l  understand- 
ing of the  proceedings against  him. I n  t h i s  regard, you a r e  

ins t ructed tha t  t he  term mental defeat  may include mental 
retardation." 
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HELD : "In the i n s t a n t  c a s e  t h e  courx submitted t h e  i s s u e  of a p p e l l a n t ' s  compe- 
tency t o  t h e  jury. H e  submitted a d e f i n i t i o n  of present  i n s a n i t y  under 

which appe l l an t  must b e  a b l e  " to  make a r a t i o n a l  defense  t o  t h e  charges 
aga ins t  him." I f  appe l l an t  could not  understand t h e  charges aga ins t  him, ( 
he  would not  b e  a b l e  " to  make a r a t i o n a l  defense t o  t h e  charges a g a i n s t  
him." S imi l a r ly ,  i f  he could not  communicate wi th  h i s  a t to rney ,  he 
would not  be a b l e  " to  make a r a t i o n a l  defense t o  t h e  charges aga ins t  him." 
The charge  given by t h e  cour t  was broad enough t o  comply wi th  Dusky. 
The charge provided adequate procedural  s a f e  guards t o  ensure t h a t  an in- 
competent i nd iv idua l  would n o t  b e  convicted. We hold t h a t  t h e  charge 
given i n  t h i s  case  d id  not  deny appe l l an t  due process." 

J. Odom, i n  w r i t i n g  f o r  t h e  d i s s e n t e r s ,  s a id :  

"The major i ty  a r e  wrong on both  s t a t e  and f e d e r a l  grounds and t h e  jud- 
ment should b e  reversed.  (Death Penal ty Affirmed). (McLennan County). 

Pane l s  f o r  Week of February 28, 1979. 

Panel  111, 1st Quarter:  Judges Onion, P h i l l i p s  and T. Davis.  
Panel  #l, 2nd Quarter:  Judges Douglas, P h i l l i p s  and PI. C. Davis. 
Panel  113, 1st Quarter:  Judges Douglas, Roberts and Odom. 
Panel  82, 2nd Quar.ter: Judges Douglas, P h i l l i p s  and W. C. Davis. 
Panel  82, 4 th  Quarter :  Judges Odom, P h i l l i p s  and Dally. 
Panel  63, 1st Quarter:  Judges Dally,  W. C. Davis and Clinton.  
Panel  i13, 3rd Quarter:  Judges Douglas, Roberts and Dally.  

BURKS AND GREENE ARE NOW I N  THE POST-CONVICTION WRIT AREA OF THE LAW. EX PARTI! MIXON, 

i160,318, See a l s o  507 (2) 238, where CCA reversed because evidence i n s u f f i c i e n t ,  GETS WRIT ( 
GRANTED WHEN EN BANC COURT, PER J. CLINTON, UNANIMOUS, HOLDS THAT BURKS AND GREENE ARE 
TO BE APPLIED RETROACTIVELY. (Writ Granted). (Deaf Smith County). 

ANOTHER DELIVERY OF MARIJUANA INDICTMENT GOES DOWN THE TUBE FOR FAILURE TO ALLEGE THAT 
THE AMOUNT OF MARIJUANA DELIVERED WAS MORE THAN 114 OUNCE OR THAT THE DELIYERY WAS MADE 
FOR REMUNERATION. EX PARTE BARCELO, 1160,379, 2/28/79, J. Dally,  En Banc, Unanimous, 
GETS WRIT GRANTED. (Writ Granted).  (Upshur County). 

NOTE : S t a t e  argued t h a t  D could not  complain because t h i s  was a p l ea  barga in  
agreement. 

HELD : " A s  we cons t rue  A r t .  44.02, C.C.P., i t  does not  apply t o  habeas corpus 
proceedings." "Since t h e  a l l e g a t i o n s  of t h e  indictment were i n s u f f i -  
c i e n t  t o  a l l e g e  a fe lony,  t h e  d i s t r i c t  cour t  d id  not  have j u r i s d i c t i o n  
and t h e  convic t ion  i s  sub jec t  t o  c o l l a t e r a l  a t tack ."  

INFORMATION FOR CRIMINAL MISCHIEF, WHICH FAILED TO ALLEGE THAT THE PROPERTY WAS DANAGED 
OR DESTROYED "WITHOUT" THE EFFECTIVE CONSENT OF THE OWNER," WAS FATALLY DEFECTIVE REN- 
DERING THE CONVICTION VOID. EX PARTE PARKER, #60,491, 2/28/79, Panel 81,  1st Quarter ,  
P. J. Onion. ( W r i t  Granted ) .  (McLennan County). 

P. J. O N IO N ,  WRITING FOR UNANIMOUS CCA I N  TIERRIA, 1155,134, 2/28/79, En Banc, RULES THAT 
A LKENSED PHARMACIST BE PROSECUTED FOR DELIVERY OF A CONTROLLED SUBSTANCE BUT 
CAN BE PROSECUTED FOR UNAUTHORIZED DISPENSING OR DISTRIBUTING A CONTROLLED SUBSTANCE UN- 
LAWFULLY. DUE TO ALLEGATION ONLY OF "DELIVERY" I N  INDICTMENT, THERE WAS A FATAL VARIANCE 
BETWEEN THE OFFENSE ALLEGED AND THE PROOF. (Reversed). (Lampassas County). (On D ' s  j 
TiRHJ . 1 
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W T T ,  SEE SQT., 1978, YOL. Y, NO. 1, S.D.R., P. 10, DOESN'T MAKE IT PAST STATE'S MRE. 
DEATE PENALTY CASE AFFIRMED. J. T. Davis, En Banc, w i t h  J. Odom concurring wfth opinion. 
CAf f irmed] . CBrazoria County) . 

COMMENT: On the SMRH, the S ta te  supplemented the Record on Appeal. 

A s ,  from t h e  opinions, it appears t o  be two (2) di f fe ren t  cases, i t  is 
necessary t o  r ea l ly  read the two opinions to  see  the differences.  

Basically, by t h i s  opinion, the record r e f l e c t s  there  was a f i r s t  t r i a l  
which ended i n  a mis t r ia l .  A t  the f i r s t  t r i a l ,  Dr. Henry, pursuant t o  
motion of the D ,  was appointed t o  examine and did examine the D, and 
a l so  t e s t i f i e d  a t  the punishment stage of the f i r s t  t r i a l .  

After the jury was selected i n  this cause, the  D then made motion for  
the  appointment of a psychologist of h i s  choice. 

HELD: "To have granted D ' s  motion a s  it was presented and a t  t he  time it was 
f i l e d  would have consti tuted a r e a l  th rea t  to  the  court ' s  control  of the  
t r i a l . "  "The granting of D ' s  motion under the circumstances here pre- 
sented would have allowed D t o  manipulate h i s  asserted r i g h t s  i n  such 
a manner a s  t o  obstruct the  orderly administration of jus t ice ."  "We can- 
not agree that  the court erred i n  denying appellant 's  motion." (Af- 
firmed) . 

COMMENT: It appears tha t ,  Cf. my statement to  t he  or ig ina l  opinion, it was incum- 
bent upon the D to  name a par t icu la r  psychologist; the cost involved; 
the e f f o r t s  made, i f  any, t o  locate  a psychologist; when the psychologist 
could make an examination; or  when one could t e s t i f y  during t r i a l .  "It 

would be untinkable f o r  a court t o  give an indigent D an open checkbook 
t o  use i n  select ing the  expert of h i s  choice." 

COMMENT: A s  to  the D ' s  other contentions, which were rejected,  they appear mostly 
t o  be a rehash of what was said  i n  other death penalty cases affirmed by 
the CCA. 

A cute contention, which was re jected,  was tha t  i t  is necessary, when 
an exhibit  i s  given t o  the  court reporter,  fo r  the court reporter t o  
a lso t e s t i f y  a s  t o  chain of custody. 

A not so cute par t  of t he  opinion,concerning the  admissibi l i ty  of extra- 

neous offenses a t  t he  punishment stage of the  trial, is tha t  t h e  Court 
held tha t  a D ' s  confession, a s  t o  the  statements therein ,  "I am a heroin 
addict  and between April of 1976 and Jan., 1977 I committed approximately 
130 burglaries and s t o l e  approximately 30 cars." "I committed th ree  
armed robberies, one aggravated robbery and committed onemurder t o  sup- 
port  my habi t ,  my heroin habit  ," a re  admissible a s  this is evi- 
dence tha t  may be brought before a jury a t  the punishment phase of a 
cap i ta l  murder trial." 

The Court's holding, a s  t o  t he  admissibil i ty of t he  pen papers, appears 
t o  conf l ic t  with Daniel, supra, p. 18 of this S.D.R. , as  here t h e  D re- 
fused and the  S ta te  was unsuccessful i n  ge t t ing  his f ingerpr ints .  A 
custodian of t h e  records of t h e  Brazoria County J a i l  was t h e  only person 
t o  t e s t i fy .  The person gho took the D t s  p r in t s  a t  the  Brazoria County 
j a i l  did not t es t i fy .  Held, "The S ta te  su f f i c i en t ly  proved tliat D was 
the  same W i l l i a m  J. Hamett  whose pr ior  convictions were ref lected i n  

S t . ' s  Exhs. 19 & 20." 
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3. ROBERTS TELLS WOMEN, I N  MY WORDS, WEIO FEAR GETTING RAPED, ROBBED ORMUGGED, NOT TO BUY 
A PELLET GUN TO BE USHD TO WARD OFT THEIR AGGRESSORS, I N  CAMPBELL, 1158,656, 2/28/79, 

Panel #3, 3rd Quartar. C4ff irmedl . @al la s  Countyl . KIDS WITH B.E. G I N S  ALSO KETTER 
LOOK nl1T. 

COMMENT: The D entered pleas of nolo contendere t o  one case of aggravated robbery 

and one case of unauthorized use of a motor vehfcle. The gun used t o  
effectuate  the  robbery was an "air  p i s t o l ,  commonly known a s  a p e l l e t  
gun ." 
A s  t o  admonishments, regarding plea bargaining, 3. Roberts said:  "Where 
no recommendation of punishment has been made by the Sta t e  and the court 
admonishes t h e  D of t ha t  f a c t ,  we hold tha t  the  court i s  not fur ther  re- 
quired t o  l i t e r a l l y  follow the  d i rec t ives  of A r t .  26.13Ca)(2) because to  
do so would be, a t  best ,  a f u i t l e s s  act." 

As t o  the  pe l l e t  gun or  a i r  p i s t o l  being a deadly weapon, Held, based up- - 
on the evidence, "The a i r  p i s t o l  i n  the  present case was capable of in- 
f l i c t i n g  death or  serious bodily injury and was designed for  tha t  purpose." 
The evidence was suf f ic ien t  t o  susta in  D ' s  conviction for  aggravated rob- 

bery. I n  l i g h t  of Denham, 574 (2) 139, i f  anyone t e s t i f i e a  tha t  the  
weapon used was a deadly weapon, t ha t  appears to  be a l l  t b a t  i s  necessary. 
Thus, in Mosley, 545 (2) 144, the  S t a t e  apparently boo-booed by f a i l i n g  
to  put someone on the stand t o  t e s t i f y  t ha t  a B.B. gun i s  a deadly weapon. 

COMMENT: A s  t he  newspapers have reported some weird cases in the  past  
such a s  the owner of the premises i n  Iowa whose place was bur- 
glarized wJth the burglar ge t t ing  shot by a trap-gun with t he  
burglar l a t e r  sueing the  man and get t ing a judgment against  him 
forcing him t o  s e l l  h i s  farm and that  of a woman who shot a 
rap is t  being charged with carrying a deadly weauon, i n  l i gh t  of 
t h i s  opinion, l i t t l e  old lad ies  who have purchased a i r  p i s t o l s  
or p e l l e t  guns i n  the past  had be t t e r  throw them away a s  it 
would be a shame for  a 78 year old woman who had been raped, 
robbed or  mugged by one of our good c i t i zens  being charged with 
carrying a handgun on her person and being prosecuted and con- 
victed and receiving 1 year i n  the  county j a i l .  Likewise, fo r  
l i t t l e  Cub Scouts who have B.B. guns. 

SGALPERS. LOOK OUT. I T  MAY BE AGAINST THE LAW TO SELL TICKETS. ARLINGTON CITY ORDINANCE 
#76-35 CONSTRUED AND UPHELD I N  JOHN, #55,263, 2/28/79, J. W. C. Davis. (Pffirmed) . (Tar- 
rant County). 

TLD : "We hold tha t  the City of Arlington has a legi t imate  i n t e r e s t  i n  the 
regulation of the  pedestrian t r a f f i c  flow upon city-owned property." 

"We hold tha t  t h i s  provision of the  ordinance [ t h e  exception i n  the 
ordinance] is not unreasonable or  a rb i ta ry ,  and tha t  the c lass i f ica-  
t ion created thereby is not v io la t ive  of equal protection." (Affirmed). 

COMMENT: On the following Sunday, a f t e r  t h i s  opinion was 
ing was i n  an a r t i c l e  i n  The Houston Chronicle. 
within t he  law here and has been s ince  1975 whe~ 
repealed a s t a t u t e  forbidding it." I guess t h e  

, willnow also come to  IIouston. 
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handed down, t he  follow- 
"Scalping is completely 
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J. ROBERTS DISSENTS WLTH VIGOR IN COLEMAN, it55,906, 2/28/79, J. Douglas, Panel 83, 3rd 
Quarter, TO MAJORITY'S HOLDING THAT CCA HAS JURISDICTION WERE THE SENTENCE IMPOSED WAS 
PREMATURELY DONE. However, 2 is 6 e t t e r  than 1. (Affirmed). (Rarris County]. 

J. ODOM RULES I N  REDD, #56,216, 2/28/79, Panel #2, 1st Quarter, w i t h  J. Roberts concur- 
r i ng  i n  the  r e su l t  without opinion, THAT T J  EXCUSING PROSPECTIVE JUROR WHO PIiEVIOLPF:LY 
HAD AN EAR PROBLEM I N  THE PAST BUT HAD NOT HAD ANY PROBLEM WITH I T  FOR 6 MONTHS WAS 
HONKEY DOREY. (Af f inned) . (Dallas County). 

COMMENT : 

COMMENT : 

HELD : 

COMMENT: 

The bas i s  f o r  t h i s  person's disqual i f icat ion was A r t .  35.19C4) C.C.P. 
"That he . . , has, , . such bodily. . , defect. . . a s  to  render him 
unf i t  f o r  jury service. , . ,I 
This i s  a good opinion to  have handy i f  you get someone on the panel you 
just  can' t  get  r i d  of by the usualmethods. Delve in to  that  person's 

past  medical his tory and t r y  to  find where he or  she had some ailment i n  
the past  tha t  incapacitated tha t  person which might ac t  up again during 
the t r i a l .  

The D's at torneys on appeal also made another run on the prosecution to  
obtain the D.A.'s records concerning past  jury service of prospective 
jurors. 

"In the present case defense counsel was prevented from inquiring in to  
and discovering what verdicts  had been reached i n  cases where those pro- 
spective jurors  with pr ior  jury service  had served." "This was not an 
abuse of discretion." "Some l imita t ion on voir  d i r e  i s  necessary or  
many t r i a l s  would never end." 

A s  t o  t he  "Open Records Act," See A r t .  6252-17a, V.A.T.C.S., "We do not 
reach t h i s  question because of D ' s  f a i l u r e  to  follow the  procedures s e t  
out i n  t he  Act.'' 

It appears the t r i a l  at torneys for  t he  D did everything he could t o  per- 
h i s  record. However, the  opinion does not r e f l e c t  i f  he  put t h e  prose- 
cutor on the  witness stand t o  see  i f  he had tha t  information regarding 
the verdict  of the  jury the prospective juror  served on. See, however, 

Martin, 857,576, 2/28/79, Inf ra .  

J. PHILLIPS, I N  ELY, i!56,623, 2/28/79, Panel #l, 1st Quarter, UPHOLDS DECEPTIVE BUSINESS 
PRACTICES ACT, SEE SEC. 32.42, P.C., AS WELL AS FOLLOWING INFORMATION. (AffimedJ. 
(Harris County). Note: D got 180 days and $2,000 f ine  i n  t h i s  case. 

"...in t he  County of Harris and S ta te  of Texas, one ARN ELY aka: ARNOLD 

MOSS hereinaf ter  referred t o  a s  the  Defendant, heretofore on or  about 
April 22, 1975, did then and there  unlawfully while engaged i n  the busi- 
ness of providing an advance fee  resume service  and i n  the  course of t he  
operation thereof,  in tent ional ly ,  knowingly, recklessly and with criminal 
negligence, commit a deceptive business prac t ice  in tha t  Defendant made 
statements t o  Keith W. Green i n  connection with the s a l e  of a service,  
namely t h a t  Defendant would refund the service charge of $250 a f t e r  one 
year i f  Keith W. Green received l e s s  than three job of fe rs  within the 
year and i f  Keith W. Green contacted Defendant i n  writing once each month 
fo r  12 months from the date  of t he  contract ,  and suck statement was 
materially f a l s e  and misleading i n  that Keith W. Green did not receive 
three or  more job o f f e r s  within t he  year and Keith W. Green did contact 
Defendant i n  writ ing once each month for  12 months from the da t e  of the  
contract and Defendant has refused t o  re turn t h e  $250 service  charge." 
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COMMENT: D ' s  main a t t a c k  on t h e  s t a t u t e  had t o  do w i t h  "(12) making a m a t e r i a l l y  
f a l s e  o r  misleading statement," but  t h e  Panel  r e j e c t e d  t h i s .  The f a i l -  
u r e  t o  s p e c i f i c a l l y  e l a b o r a t e  each "ma te r i a l ly  f a l s e  o r  misleading s t a t e -  , I ment" which, when made i n  connection wi th  the-purchase o r  s a l e  of-pro- 
p e r t y  o r  s e rv ice ,  c o n s t i t u t e s  a n  of fense  does not  render  t h i s  s t a t u t e  

(- 
void f o r  vagueness and indef in i teness ."  "The phrase "mater ia l ly  f a l s e  
o r  misleading statement" i s  not  vague o r  i nde f in i t e . "  

REMEMBER: I F  YOU ASK FOR BUT DO NOT RECEIVE A STATEMENT OF A WITNESS, FOR CROSS 
EXAMINATION PUKPOSES, IT I S  IMPERATIVE THAT YOU HAVE THIS STATEMENT I N  

THE RECORD ON APPEAI. I N  ORDER TO SHOW IIARM. NARTIN, #57,576, 2/28/79, 
J. Douglas, Panel f 2 ,  1 s t  Quarter ,  wi th  J. Roberts concurring without 
opinion. 

J. DOUGLAS RULES I N  RODRIGUEZ. il57.796. 2/28/79. Panel  #2. 1st Ouarter.  THAT STATEMENT 

JEFFEASON COUNTY'S METHODS OF CONTINUING THE D ON PROBATION PASSES MUSTER I N  PURRH, 
#58,399, 2/28/79, J. Douglas, w i th  J. P h i l l i p s  d i s s e n t i n g  wi th  opinion, Panel  f1, 2nd - 
Quarter .  

COMMENT: This  may not  s tand  on MBH, i f  one i s  f i l e d ,  i n  l i g h t  of Wallace, See 
Jan. ,  1979, Vol. V, No. 5, S.D.R., p. 10. J. P h i l l i p s ,  by h i s  d i s s e n t ,  
t h i n k s  Traylor ,  561 (2) 492, and Sappington, 508 (2) 840, should be in 

( 

a l l  t h ings  overruled.  M e  t h i n k s  a b e t t e r  s o l u t i o n  would be t o  amend 
t h e  probat ion law. 

TJ'S FAILURE TO APPLY SPECIFIC WORDING OF INDICTMENT TO COURT'S CHARGE RESULTS IN SANDIG, 
859,489, Panel  82, 1st Quar te r .  2/28/79. J. Odom. wi th  J. Douglas d i s s e n t i n g  wi th  opinion,  
GETTING-REVERSAL.. ( ~ e v i r s e d ) .  . (Coma1 county).  

COMMENT: Here, D was charged wi th  indecency wi th  a ch i ld ;  i.e., engaged in 
sexual  conduct w i th  a female younger than 17 yea r s  of age  by touching 
t h e  anus of  t h e  female wi th  t h e  i n t e n t  t o  arouse and g r a t i f y  t h e  sexual  
d e s i r e  o f  t h e  D. 

The charge t o  t h e  j u r y ,  however, i n s t r u c t e d  t h e  j u r y  they  could f i n d  the  
D g u i l t y  i f  they  found he engaged i n  sexua l  conduct. The "touching t h e  
anus" was not  s t a t e d .  The charge defined sexual  conduct. See Sec. 
43.01(3), P.C. 

HELD : "In f a c t ,  when t h e  j u r y  charge is read  a s  a whole t o  determine what was 
a l leged ,  i t  appears  t o  have i n s t r u c t e d  t h e  j u r y  t h a t  D was charged wi th  
sexual  conduct by a l l  means, i n s t ead  of by t h e  s i n g l e  means a c t u a l l y  
a l leged  .I1 

The use  o f  t h e  phrase "as alleged", i n  t h e  cour t ' s  charge, d i d  not  c u r e  
t h e  e r r o r ;  i.e., i t  d i d  n o t  i n s t r u c t  t h e  j u r y  on what a c t s  were a l leged .  

This  was fundamental e r r o r .  (Reversed). 
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THE SAME RATIONALE WAS USED I N  THOFPSON, #60,149, Panel  113, 1st Quarter ,  2/28/79, J. 
Cl in ton ,  w i t h J .  Dally d i s s e n t i n g  wi th  opinion,  WHERE THE D WAS CHARGED WITH PROSTITUTION. 
(Reversed). (Bel l  County). 

COMMENT: Here, D charged by Information w i t h  o f f e r i n g  t o  engage i n  sexual  conduct, 
to-wit: sexual  i n t e rcour se  f o r  a fee.  

However, t h e  Cour t ' s  charge d i d  n o t  desc r ibe  t h e  sexual  conduct but  mere- 
l y  charged t h a t  t h e  j u r y  could f i n d  t h e  D g u i l t y  i f  she  o f fe red  t o  engage 
i n  sexual  conduct. 

The charge defined "sexual conduct", s e e  Sec. 43.01, P.C., which inc ludes  
11 dev ia t e  s e c u a l  i n t e rcour se ,  sexual  contac t  and sexual  in te rcourse ."  This  
probably caused t h e  r eve r sa l .  

NOTE: If I read t h e  footnote  i n  Thompson c o r r e c t l y ,  t h e  ques t ion ,  "Do you want 
t o  party?" c o n s t i t u t e s  a suggest ion t o  engage i n  d e v i a t e  sexua l  i n t e r c o u r s e  
o r  sexual  contac t .  This  appears ,  t o  me a t  l e a s t ,  t o  g ive  too broad a de- 
f i n i t i o n  t o  t h a t  ques t ion  a s ,  i n  i t s e l f ,  it i s  r a t h e r  innocuous t o  say t h e  
l e a s t  and t o  g ive  i t  t h e  broader meaning might imply bad th ings  on t h e  
p a r t  of some of  our judges whom I have heard say, "Le t ' s  go party."  The 
next  t ime I hear  some judge make t h i s  s tatement ,  o r  a sk  t h e  ques t ion  
,I Do you want t o  go and party?",  i n  l i g h t  of t h i s  case,  1 b e l i e v e  I w i l l  

t u rn  and walk o f f .  

J. ODOM. I N  PHILLIPS. fi56.071. Panel  #2. 1st Ouarter .  2/28/79. wi th  J. Roberts  concurrine. 

COMMENT: D on t r i a l  f o r  of fense  of  caus ing  s e r i o u s  bodi ly  i n j u r y  t o  a c h i l d  "who 
i s  1 4  y e a r s  of age o r  younger." See Sec. 22.04, P.C. 

QUESTION: "What p r e c i s e l y  i s  meant by t h e  phrase  "14 yea r s  of age o r  younger?" 

ANSWER: "Since t h e  s t a t u t e  covers  only those  ch i ld ren  who a r e  14 yea r s  o r  younger, 
t h e  i n j u r e d  boy i n  t h i s  case  [who was 14 yea r s ,  one month, and 5 days 
old when t h e  i n j u r y  occurred] d i d  not  come wi th in  i t s  provisions."  
(Reversed). 

COMMENT: J. Douglas asked: " I f  a c h i l d  i s  not  14 a month and 5 days a f t e r  he 
reaches  h i s  1 4 t h  b i r thday ,  how old  is he?" 

The problem, of  course l ies i n  d r a f t i n g .  

For o ther  s t a t u t e s ,  concerning t h i s  type phaseology, s e e  Sec. 9.61, "a 
c h i l d  younger than 18  years"; Sec. 20.01, "a ch i ld  l e s s  than 14 yea r s  
of age"; Sec. 21.01, "a female 10 yea r s  o r  older"; Sec. 21.09, "she is 
younger than 17 years"; "14 yea r s  o r  older";  Sec. 21.11, "a c h i l d  younger 
than 17 years"; Sec. 25.03, "a c h i l d  younger than 18 years";  See. 25.06, 
"a c h i l d  younger than  14 years"; Sec. 43.05, "a person younger than 17 
years"; and See a l s o  Sec. 43.25. 

It seems t h e  L e g i s l a t i v e  i n t e n t  i s  e a s i l y  r e f l e c t e d  by t h e  modif ie r ,  
,I o r  younger." Of course,  i f  i t  had sa id  "younger than  14 years" t h e r e  
would be no problem. 
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J. DALLY, IN GOODMAN, #55,693, 2/28/79, Panel R2, 4th  Quarter, RULES THAT EYIDENCE WAS 
INSUFFICIENT, IN THIS SEC. 22.Q5, P.C., OFFENSE, RECKLESSLY PLACING ANOTHER I N  IMMINENT 

DANGER OF SERWUS BODILY INJURY, TO SUSTAIN CONVICTION. (Reversed). (Dallas County). f 

COMMENT: The f a c t s  showed that  D pointed a ch i ld ' s  toy p i s t o l  a t  a T.V. repair-  
man. The reasons for  D going t h i s  are  not reflected by the opinion. 
Apparently, the Complainant merely t e s t i f i ed  that  the  D pointed a "gun" 
o r  a "pistol" a t  him, but a t  no t i ne  did any one t e s t i f y  tha t  t h i s  was 
a firearm. The "pistol" was not offered in to  evidence. 

HELD : "There i s  no testimony i n  t h i s  record tha t  the  alleged p i s to l  was a 
firearm." See Sec. 46.01(3), P.C. "The evldence is insuf f ic ien t  t o  
prove tha t  the alleged p i s t o l  was a firearm within the meaning of 
Sec. 46.Ol(3) ." 
Thus, without t h i s  evidence, there  was  no presumption a s  t o  recklessness 
and danger. As there  was no other evidence to show tha t  the  D recklessly 
engaged i n  conduct tha t  placed the C/W i n  imminent danger of serious 
bodily injury,  the  evidence was ruled insuff ic ient .  (Reversed). 
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FEDERAL SENTENCING 
Continued 

reduction. The same is true for denial of certiorari by 
the Supreme Court. 

Instruct the client that he is to avoid any "seenes"in 
the event that he receives time. After sentence is pro- 
nounced, counsel may properly request a voluntary 
surrender, whereby the Defendentisalloweda reason- 
able period of time to "get his affairs in order." If the 
Court grants this oral motion, the Defendant will he 
required to furnish his own transportation to the 
Federal facility designated by the Attorney General. 
Most Courts will require that the Defendant's hond 
remain in force until he surrenders himself. 

5. Special ~earmenr. 
If the client is prone to alcohol or other drug abuse, 
counsel may orally request the Court to "designate" 
an institution which has the facilities to treat thepar- 
ticular type of illness. Although the Conrtb designa- 
tion is not binding on the Bureau of Prisons, the 
client's chance for proper treatment is greatly 

I enhanced. 

QUESTIONS REGARDING FEE 
ARRANGEMENTS. 
In Re: GrandJury Proreedings UnitedSfatesvs. Jones, el 
al, 517 F. 2d 666 (5th Cir. 1975), should he carefully read 
by every criminal practitioner. The case involves thearea 
of conflicts thatcaneasilyarisemtheattorney-clientrela- 
tionship when feesare paid by someoneotherthat the pri- 
mary client who has been indicted. 

In Jones, six lawyers were issued subpoenas directed to 
appear before a Federal Grand Jury with "all records, 
retainer agreements, hooks, records, and/or receipts 
showing payment of attorney's fees." The attorneys 
asserted an attorney-client privilege for an undisclosed 
client through respective mations to quash. These 
motions were overruled and the attorneys were ordered 
to testify. Each of the attorneys refused to answer thefol- 
lowing questions: 
1. Did any thrrd party make arrangements for the 

attorney to represent the named Defendant? 
2 If bond was posted for the named Defendant, who 

furnished the hond money to the attorney-witness for 
deposit with the United States Magistrate? 

3. If attorneys' fees were paid, who paid the attorneys' 
fees for the named Defendant? If attorneys' fees had 
not yet been paid, who promised to pay the balance? 
All attorneys were held in contempt and placed in 
custody. Recognizance bonds were granted and the 
matter was appealed. 

The Fifth Circuit held that the information sought 
was privileged and not required to be disclosed 
because it would have been directly relevant as cor- 
roborative of alreadv-existeut incriminating evidence 
about third parties Iuspected of Federal oifenses. 
COMMENT. 
If the Court asks the airortrey questions relating to 
the above topics and if the attorney is of the opinion 
that the privilege must be asserted, ask the Court to 
continue the hearing en camera with the Court 
Keporler present. If theen camera hcaring is granted, 
you may then di\olpe theinformation predicated with 
a reauest that this Dart of the record he sealed and 
rewain undisclosed. Seealro In re Michor/ion, 51 I P. 
2d 882(9th Clr. 1975). crrr. denic,d421 U S .  97X,95S. 

Ct. 1979,44 L. Ed. 469 (1975): mird vs. Koerner, 279 
F 2d 635 (9th Clr. 1960). 

IX, MULTIPLE SENTENCES. 
A. CONSPIRACY AND SUBSTANTIVE OFFENSES. 

Consecutive sentences may he imposed for conviction of 
conspiracy and the commission of the substantive crime. 
The rationale is that conspiracy requires proof of agree- 
ment to commit crime, hut no proof of the attempt; the 
substantive violation reauires nroof of attemDt hut not 
the agreement. Curtis v i  US.; 546 F. 2d 1188 (5th Cir. 
1977): U S .  vs. KeNv. 542 F. 2d 619 18th Cir. 1976) cerr. 
deniid 97 S. Ct. 1 5 5  (1977). 

B. WHARTON'S RULE. 
An agreement between two persons to commit a particu- 
lar crime cannot he prosecuted under theconspiracystat- 
ute if the crime necessarily requires participation of two 
persons. Lmelli vs. U.S., 420 US.  770 (1974). 

C. FEDERAL "CARVING" DOCTRINE. 
If a Defendant has heenconvicted and sentenced forboth 
the lesser and greater offense arising out of the game 
transaction, the conviction and sentence on the lesser 
connt will be vacated. CLS. vs. Caa'dis, 424 U.S. 549 
(1976); PToflfr vs. US..  549 F. 2d 910 (4th Cir. 1976), 
cerr. de,ried;429 US. 1076; U.S. us. Sellers, 547 F.  2d 
785 (4th Cir. 1976) cerr. denied, 429 US:  1075 (1977)f 
U.S. vs. Davrs, 544 F. 2d 1056 (10th Cir, 1976). 
1. For example, a Defendant cannot he convicted and 

separately sentenced hoth for robbing a hank and 
receiving the proceeds. US.  vs. Caddis (supra). 

2. Tho same rule applies for robbing a postal employee 
and possessingstolen mail. U.S. vs. Soals, 545 F. 2d 26 
(7th Cir. 1976). 

3. Failure to supply information to I.R.S. is a lesser 
included offense of failure to file an income tax 
return. U.S. vs. Whimel, 543 F. 2d 1176 (6th Cir. 
1976). cerr. denied 97 S. Ct. 2924 (1977). 

4. Sepamte sentences for conspiracy to import and 
conspiracy to possess marijuana cannot he upheld if 
hoth charges resulted from a single agreement. U.S. 
vs. Diaz, 538 F. 2d 461 (1st Cir. 1976). 

5. The imposition of two sentences when two federal 
officers are injured by a single act of the Defendant is 
erroneous. U.S. w. nterlaulr. 531 F. 2d 281 15th Cir. 
1976). 

6. Nor can a Defendant be sentenced for hoth theft and 
possession of merchandise stolen from a single inter- 
state shipment. U.S. vs. Solimine. 536 F. 2d 703 (6th 
Cir. 1976) vacated on other grounds. 

7. Regarding fircam offenses, three circuits have held 
that the National Firearms Acts Amendments of 1968 
should not he construed to permit multiple punish- 
ments for the oossession of a sinele firearm. U.S. vs. 
McDaniel, 556 F. 2d 214 (5th eir. 1977); US.  vs. 
Kolamn. 549 E 2d 594 f9thCir. 1976): cert. denied429 
U.S. 1110 (1977); ~ol i ins  I% U.S.. 543 F. 2d 574 (5th 
Cir. 1976) (per curiam); U.S. vs. Jones, 533 F. 2d 1387 
(6th Cir. 1976) (per curiam). 

D. THE CONCURRENT SENTENCE RULE. (5th 
Circuit). 
The Fifth Circuithas held that whena Defendant receives 
concurrent sentences on a multiple connt indictment and 
one count 1s affirmed on Appeal, the Court need not con- 
sider the validity of the other counts if no reduction at 
sentencing would result. Dennis vs. Hopper, 548 F. 2d 
589 (5th Cir. 1977) (per curiam). 
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XII. JUVENILE DEFENDANTS. E. VIOLATION OF MULTIPLE STATUTES. 
If two or morestatutes have heenviolated by thesameact 
or transaction, Multiple Sentenciug may be imposed on 
the grounds that each statute defines a different offense. 
For example, the 5th Circuit has held that separate scn- 
fences for hank robberyar.d kidnapping m.ry beirnposed. 
1J.S w. 1)otson. 546 F. 2d 1151 15111 Cir. 1977). 

F. CONSPIRACY COUPLED TO ~ R I M I N A L  ENTER- 
PRISE. 
The Supreme Court has ruled that Congress did not 
intend to permit cumulative punishment for violation of 
the statute pertaining to conspiracy to distribute nar- 
cotics and the statute pertaining to conduct involved in a 
continuing criminal enterprise-Cl.~. 1's. Jefers, 97 S. Ct. 
2207 (1977). 

X. C R E D I T ~ O R  TIME SPENT IN CUSTODY. (18 U.S.C. 
3568) 
The Attorney General shall give credit for all time spent in 
custody inconnection with the crime for whichsentence was 
imposed. 
A. DEFENDANT IN STATE CUSTODY UNDER 

FEDERAL DETAINER. (5th Circuit) 
These Defendants are entitled to credit for time served if 
unable to make bond solely because of the Federal 
detainer. b'row~~ \IS. U.S., 489 F. 2d 1036(5th Cir. 1974). 

B. FEDERAL SENTENCE BEGINS WHEN DEFEN- 
DANT RELEASED FROM STATE CUSTODY. 
If the Defeudant is serving a State sentence, the Federal 
sentence does not begin until the Defendant IS placed in 
Federal custodv after his release bv State authorities. 
Amirr 1%. u ~ . . . 3 ~ l  F. 2d 662(3rd cG. 1962) cert. denied 
371 U.S. 822 (1962). 

I X .  INCREASE IN SENTENCING. 
A. 1)OUHI.E JEAP0HI)Y PROHIHITEI). 

Any increase ina Defendant's sentence after he has begun 
to serve it may violate the Double Jeouardv Clause. U.S. 
w. Dtrrbin, 542 F. 2d 486 (8th Cir. i976i 
I .  However, if a sentencing Court erred in pronouncing 

sentence, or  if the sentence did not conform to State 
requirements, the Court mav resentence the Defen- 
dant even if a longer term than originally pronounced 
results. This doctrine includes tv~oaranhical errors. -. - 
US. ss. Sre~ws .  548 F. 2d 1360 (9th ~ i r .  1977). rert. 
denied 97 S. Ct. 1666 (1977). 

The doctrine also includes a failure by the Court to 
proscribe a mandatory special parole lerm. Jones 12s. 
U.S. 538 F. 2d 1346 (8th Cir. 1976) (per curiam). 

B. ILLEGAL SENTENCES. 
An illegal sentence is considered to hea nullityand there- 
fore subsequent punishment is not construed as an in- 
crease. Bt~rtts vs. U.S. 552F. 2d 828 (8th Cx. 1977). 

C. SENTENCING AFTER RE-TRIAL. 
The Court may not impose a harsher sentenceat re-trial 
unless there 1s justification predicated by the Defendant's 
conduct subsequent to the first conviction. North 
Carolina w. Pearre395 U.S. 711 (1969). The Pearrecase 
also prohibits prosecutors from charging more severe 
offenses after reversal. 

If the sentencing Judge does impose harsher sentence 
upon re-trial, he must disclose all pertinent facts upon 
which he based thesentenceandafford counselan oppor- 
tunity to rebut the information presented. This rule 
applies in the Fifth Circuit. U.S. w. MrDti,pe, 542 F. 2d 
236 (5th Cir. 1976) 

A 4uvenile" isa person who hasnot attained his 18th birth- 
dav or who is under 21 vears of aee who violated the au~l ic-  . . 
abie statute before he \;as 18. (6 U.S.C. 5031) 

The 1erm'~uvenile de1inquency"refers to theviolation of the 
applicable statute committed by a person prior to his 18th 
birthday which would have been violative of a Federal 
Statute if committed by an irdult. (18 U.S.C. 5031). 
A. REFERRAL TO STATE AUTHORITIES. 

Unless the Attorney General certifies that either the State 
does not havejurisdiction (or refusesjurisdiction) ordoes 
not have available programs or services adequate forthe 
ueeds of the juvenile, thejuvenileshaU be referred tostate 
authorities. (I8 U.S.C. 5032). 

If Federal iurisdiotion is retained. a invenile mavelect in 
writing to b e  punished as an  adult.-(18 ~ . ~ . ~ . . 5 0 3 2 ) .  

B. SPEEDY TRIAL. 
If Federal jurisdiction is retained, the juvenile must re- 
ceive a Speedy Trial, ordinarily within 30 days. (18 
U.S.C. 5036) 

C. SENTENCING ALTERNATIVES. 
The Court may prohateorcommitajuvenileuntil theage 
of 21 if the period of comn~ilment or  probation is not 
longer than the statutory penalty for the offense commit- 
ted. TheCourtalsohas theautbority tocommitajuvenile 
forstudy in thecustody of the Attorney Generalforup to 
30 days uniess the Court rules that additional time is re- 
quired. (18 U.S.C. 5037 b-c). 

XIII. THE YOUTH CORRECTION ACT (18 U.S.C. 5005 el 
scq.) AND THE YOUNG ADULT OFFENDERS ACT. 
(18 U.S.C. 4209). 
i h e  Youth ~ o r r & t i o n ~ c t  isgenerally designed for the treat- 
ment and rehabilitation of vouthful offenders between 
e~ghteen and twenty-two yeais of age. Under the Youth 
Adult Offenders Act, a Defendant between twenty-two and 
twenty-six years of age is eligible for special treatment if the 
Court does not make an explicit finding that a particular 
Defendant will receive no benefit thereunder. (U.S.C. 
5010-d. 

If a Defendant n sentenced under Section 5010 (a), a young 
offender may be incarcerated for up to six years. At first 
glance, this type of sentence appears harsh, especially if the 
offense carries a maximum of five years. Under I8 U.S.C. 
5021, however, the Attorney General has theauthority to set 
aside the convietion. 

Under 18 U.S.C. 4209, Defendants are eligible hereunder, if 
they have attained the age of twentytwo, but are not over 
twenty-six on theday ofconviction. Defensecounselshould 
ascertainat theearl~est possiblejuncture, whether or  not his 
Defendant isgoing to have a birthday which mayjeopardire 
his sentencing under both theseacts. Sometimes it is possible 
to move up the day of arraignment. 

It sl~ould also be notcd that under IJ.S.(:. 5017 b, a youthful 
olTcndcr may be ~~nconditiolollvdischarued from probation 
after he hssbeen supervised for7a period-of one Under 
18 U.S.C. 5017 c, a youth must be released rondifionallv an  
or  before expiration of forrr years from the date of his con- 
vietionand must be ~mco~~rl~rror~rt I~~~discharged onor  before 
srr years from the date of hls conviction. However, if the 
Court finds that six years is not long enough to achieve the 
goals of theact, the Court maycommitfora longerper~ad as 
authorized by law for the offense. 18 U.S.C 5010 (c) .  

In this event, the youth offender must be released 
rondir ior~al~~~ not later than rwo !,ears before his term expires 
and may be rmcot~ditionall~~ discharged not less than one 

(Conrinaed on P. 501 
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THE DIMINISHED CAPACITY DEFENSE IN TEXAS 
Charles P. Bubany, professor o f  law a t  
Texas Tech University school o f  Law in 

Charles I? Bubany, Lubbock 
~ ~ b b ~ ~ k ,  received his B,A, from s t ,  condition of the mind of the accused [in have been direrent if "specific intent" were 

Ambrose College alld the  J.D. from Wash. determining the punishment to  be asses- an element of the crime charged: 

ington University. Professor Bubany is sedl U l  !he lil?le U /  l/le (flell~e. When an  expert witness for thedefense 

presently teaching Criminal Law, Grim- 
under the old Penal Code, the onlydegrees 

testifies that the accused was legally sane 

inal Procedure, and Legal Aid Clinic. Ile 
of criminal homicide were murder and 

a t  the commission of the act, and the of- 
fense is not one where specificintent is an  is faculty advisor to the Law School's 

negligent homicide. Thequestion oftheexis- element of the crime, an  offer of testi. Board of Barristers. Ire is a membcr of 
fence o r  nonexistence of malice was made at by that ,,,itness as to the 

the Bar, Phi Phi the punishment stage of the tria1.J Under the aberration or elnotional prohlelns of 
Fraternity, and is an affiliate member of 

Inore sophisticated gradations of homicide 
TCDLA. His extensive writings have been 

in the new code, however, the degree of 
the accused should be rejected at the 

published in numerous law journals and guilt-innocence stage of the trial.' 
homicide is determined at the guiltlinno- A, the language of indicates, the l aw reviews. 
cence sfage the trial. In light of this diminished capacity rule usually is applied 

Texas has long been numbered among the change, the omission in section 19.06 of the only to "specific intent" crimes. There is no 
jur isdict ions taking the position that  express limitation lo the punishment disagreenlent thatpremeditatedanddeliber- 
insanity is a n  "all or nothing" defense and "condition Of lhe mind" appears ate murder is suchacrime and littledisagree- 
that evidence of mental condition short of make such evidence admissible generally ment that a n  "intentional" killing is. But 
legal insanity is admissible only o n t h e  issue On the issue of guilt Of murder Or voluntary diminished capaci ty has seldom been 
o f  punishment, not on the issue of guilt of manslaughter. A murder conviction was re- applied to other than homicide offenses," 
the crime charged. This may no longer be the versed in a recentPaneldecision, lC4d~irev. even though the concept logically would 
case. Texas criminal defense lawyers should Sta'e? in part because of the trial court's apply to any offense which contains a 
b e  aware of the potential for arguing that the refusal admit  psychiatrictesfimony of the specific mental element. In Texas, "specific 
so-called "diminished capacity" doctrine is accused's "disassociated ~hellomena" and intent" has been interpreted to include the 
now a part of the criminal law of 'Texas, at Strong feeling Of rejection that ma). have led culpable mentalstates of"intentioaally"and 
least that of criminal homicide. to the killing of his wife. The holding was -knowi11g~y~9 olle or both of which are the 

Many jurisdictions in this country allow simply that such testimony was admissible required culpable mental states for nomer- 
evidence of the mental condition of an  under section 19.06 for the Purpose of oos criminal ollenses under the Texas Penal 
accused to be admitted on the issue of the rcducingmurdertovoluntarymanslaughter. Code. Logic and the Con~lesdictumsupport 
existence of the specific intent required f o r a  SO in murder fasts Texas apparently has a the admissibility of psychological abnor- 
criminal olfense whether or not the defense diminished capacity "defense." malities on the issue of the culpable mental 
o f  insanity is raised.' 'This ruleofevidence is introduction of evidence of the mental state for any of these offenses. In other than 
supplementary to the insanity defense and condition of an  accused could be invaluable homicide prosecutions, however, the only 
may be utilized by persons otherwise unable to a defense attorney in defending murder explicit vehicle for introduction of that kind 

t o  meet the jurisdiction's definition of cases in Texas, particularly capital murder ofevidence is the insanity defense. Thus, the 
"insanity" (mental disease o r  defect com- cases, in which the accused's slate of mind at case foradmissibilityacross the board of evi- 
pletely excluding criminal liability). It is lhe lime of is a critical issue. 111 a dence of abnormal mental condition may be 
based on the premise t l~a t  a mental disorder murder  prosecut ion,  evidence o f  the difficult to make. 
o r  abnormality may not amount to insanity accused's mental condition collld be used to  Unlike the popular A.L.1.k "substantial 
but mag nevertheless diminish the dcgree of challenge the existence of  e i ther  the capacity" test of iusanity (mental disease o r  
crime because it affects the capacity of the C ~ ~ S C ~ ~ U S  PurPoSe (intent) to causedeath o r  defect),lO the Texas s tatute '  1 l i terally 
accused to form the requisite intent. Various serious bodily injury, the awareness to a requires complete impairment of either 
labels, such as, "partial insanity." "dimin- (kno\vIedge) that death cognitive o r  volitional capacity. If the Texas 
ished responsibility,"and "partial capacity," "o"ld rcsuk  Or ihc cubable mental state of statute does in fact require complete inca- 

are used to describe the rule but perhaps the lhe Or its in a pacity, a large gap exists between the 
most accurately descriptive label is "dimin- prosecution.' "normal" person and the person who would 
ished capacity" which will be used herein.' But is the doctrine applicable to offenses qualify as "insane" under section 8.01. This 

A statutory source for the diminished other than murder in Texas?Somclangoagc gap would include a wide spectrum of 
capacity concept in 'fexas homicide cases in a 1974 Texas Court of Criminal Appeals mental abnornlalities and disorders that 
may be found in a comparison of section decision suggests that it is. In Cowles r,. might be admissible, which under a dimin- 
19.06 of  the new Penal Code with its Star@ a rape conviction was upheld over a ished capacity doctrine would be excluded. 
predecessor, article 1257a of the old code, claim that the testinlony of a psychologist J u d g e  D a r r e l l  Hes te r  h a s  s u g g e s t e d ,  
The bracketed words are those that were concerning the accused's mental condition however, that the classification of insanityis 
removed from the former Article 1257aand should have been admitted a t  the guilt- not s o  absolute a s  it might appear. He 
the italicized wordsarc those that have bcen innocence stage of the trial. According to believes that,asa practical matter,ajury will 
substituted in the new section 19.06: Cowles, not only will lowI.Q.andemotional determine a s  i t  does under any definition of 

In all prosecutions for [felonious hom- disorders be insufficient to raise the issue of insanity that "if it lookslikeadonkey, smells 
i c i d e ] ~ ~ ~ ~ ~ d e r ~ r ~ ~ o / ~ ~ ~ ~ ~ a r ~ ~ ~ ~ a n s l a ~ i ~ l ~ r r r ,  insanity, but by thegreatweight ofauthority like a donkey, and acts like a donkey, un- 
the State or the defendent shall be per- such evidence is not admissible 011 the issue doubtedly it is a donkey."" Evcn if Judge 
mittcd to offerteslimonyastoallrelevant of guilt at all. But the opinionstates that an  Hester is right, the diminished capacity 
facts and circun~stances surrounding the "exception" to the rule is "where specific concept still has a place. The insanity 
killing and the pre\ious relationship intent is an elenlerrf of the qffetlse for which defense requires the trier of fact to  be 
existing between the accused and the de- the accused is being tried, as in thedifferent convinced by a preponderance of the evi- 
ceased, together with all relevant facts degrees of murder and the 'with intent' dence of the abstract proposition that the 
and circumstances going to show the crimes." It suggests that the result would accused fits into the category of the offender 
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who is completely nonresponsible for any 
criminal act. The diminished capacity 
notion, on the other hand, requires the jury 
to answer the question whether theaccused 
is criminally liable for committing the par- 
ticular criminal offense chareed in that he 
has satisfied all it~essentialel~ments beyond 
a reasonable doubt. An accnsed may be 
unable to prove he is a 'ilonkey" buistill 
raise a reasonable doubt whcthcr hc should 
be treatcd like onc. In any case in which thc 
defendant can produce cvidencc of youth. 
emotional inslabilitv. behavioral disordcr or 
low intellect, his attorney should consider 
attempting to introduce it on the issue of 
culpable mental state. In some cases, per- 
haps, that evidence may be presented by the 
state. To have much chanee of success. 
however, the defense attorney will need to 
present expert testimony that effectively 
relates the psychological abnormality to the 
state of mind at issue." This may not be an  
easy task as  mental health experts will have 
difficulty fitting their observations and 
characterizations of the dynamics of human 
behavior into the unfamiliar framework of 
culpable mental state terminology such as 
"a&areness," "knowledge." flnd even 
"co~~scious purpose." Iiut. the cash valuc of 
such testirnonv will hc in how well it rclatcs 
to the "intent" element. If the condition of 
mind is admitted, defense counsel should 
request a special charge to the jury which 
might read as follows: 

The defense has presented evidence in 
this case relating to the condition of the 
mind of the accused at the time of the 
crime charged. Evidence of the condition 
of tfie accused's mind at the time of the 
crime charged may be considered in de- 
termining whether the defendent did or 
did not have the intent which is an ele- 
ment of the crime chareed." - 

On theoretical grounds, the concept of 
allowina evidence on anv essential element - 
of a crime makes good sense,ls but it has 
been oDDosed on a number of wraamatic 
ground4: Perhaps the strongest a&&ent is 
based on the inability of juries to handle 
psychiatric testimony because of its vague 
and subjective nature.'b But it seems that the 
Texas court could not consistently reject 
diminished capacity on the basis of un- 
reliability of psychiatric testimony. It has 
placed its imprimatur on the use of such 
evidence by juries in making the difficult 
determination based on a prediction of 
future dangerousness whether accused 
should receive the ultimate penalty of 
death.17 

Capital Murder Coses 
Evidence of the accused's condition of 

mind has become an extremely important 
factor in Texas caoital murder cases. A 
common practice of prosecuting attorneys 
in capital cases is to present psychiatric 
cvidence tending lo show future dangerous- 
ness of an accused in an effort to obtain a 

unanimous vote on Question (2) in the 
capital case sentencing procedure.@ Other 
evidence, including the details of the crime, 
that was presented at the guik-innocencd 
stage also may be considered a t  thk 
ounishmeat staee.19 The iurv must bk 
allowed to consizer the defehd&tSs state of 
mind as a miliaatinp, factor as weil as an 
aggravating fa$or.zF~ defendent must bc 
allowed to present counter-psychiatric 
cvidencc thaithc accused does ,to1 haw the 
prope~~sity to con~n~i t  acts of violence i n  the 
futurc.~' Hut thc cash valuc of such cvidencc 
from the defendant's perspective may be its 
effect on Question No. I .  If the State 
presents evidence, for example, that the 
accused is "imoulse-ridden" or has an 
impaired ability io cont[o! impulses, is it not 
bv its own evidence ralslng a doubt as  to 
 uss st ion No. I? Question No. I requires the 
iury to determine whether the accused "de- . . 
liherately" and with a "reasonable expeeta- 
tion" caused the death of the murder vic- 
tim 22 "Ex~cctation" imolies anticinatioti, a 
looking firward to, or'thought df hefore- 
hand. Although the meaning of the term 
"deliberately" is unclear, it certainly 
includes the concept of intent and also 
implies an additional element of ' W d -  
bloodedness" or "calculated retlection." The 
State should not he allowed to have its cake 
and eat it too. If the State seeks to use 
ovidence of the mental condition of the 
accused to establish that he will not conform 
his conduct to the reauirements of the law. 
the defendant should argue that the same 
evidenceshows that hedid nut"deliberatcly" 
and with an "expectation" cause the death 
because his mental condition made him in- 
capable of conforming in this instae~e.~J 

Whcncvcr cvidcnccof mental condition of 
thc accuscd iccmsidered at the scntcncing of 
a capital murder trial, the defendant should 
request a charge similar to that requestedat 
the guilt-innocence stage: 

Evidence relating to the condition of 
the mind of the accused at the time of the 
crime has been presented in this case. 
Evidence of thecondition oftheaccused's 
mind at the time of the crime charged 
may be considered by you indetermining 
the issue whetber the conduct of the de- 
fendent that caused the death of the de- 
ceased was committed deliberately and 
with reasonable expectation that the 
death of the deceased or another would 
result. 

FOOTNOTES 

I. See Annot.. 22 A.L.R.3d 1228 (1968). 
2. For instructive discussions of the "doc- 

trine" see L e f m ~  & Scolr, Criminal Low 
325-32 (1972): Areneila, "The Dimin- 
ished Capacity and Diminished Re- 
sponsibility Defenses: Two Children of 
a Doomed Marriage," 77 Colutn. L. 
Rev. 827-65 (1978); Dix,"Pshchologi- 
cal ~ h n o r m a l h ~  no a 1:actor i n ~ m d i o g  
Criminal 1.iahility: I)irninishcd Cana- 

city, Diminished Responsibility, and 
the Like." 62 J. Crim. L.C. & P.S. 313 
(1971). 

3. 6razile I,. State, 49 1 S.W. 2d 302 Vex. 
Crim. App. 1973). 

4. No. 57,105 (Tex. Crim. App., Jan 1, 
1979). 

5. These are the three "modes" of eom- 
mitting murder under Tex. Penal Code 
Ann. 6 19.02 (1974). 

6. 5 10 S.W.2d 608 (Tex. Crim. App. 1974). 
7. Id. at 610. 
8. See Lefave & Scotr, supra note 2. 

But see cases cated 16 Duq. L Rev. 129 
11.17. 

9. Gonzales v. Stare, 532 S.W. 2d 343 
(Tex. Crim App. 1976). 

10. Model Penal Code § 4.01 (Tent. Draft 
No. 4, 1955). 

I I .  Tex. Penal Code Ann. $ 8.01 (1974). 
12. Hester, "Chapter 8 of the Terns Penal 

Code-Law in Evolution" in Penal 
Code h4aterials 19, 22 (Texas Penal 
Code Update lnst~tute-3d ed. 1975). 
See also R. Simon. The Jury and the 
&fenst. of Inc~tiitv 154-60 (1967). 

13. See Dix, supra note 2. 
14. This charge is based on the instruction 

requested in Slate 1'. Stockett, 565 P.2d 
739 (Ore. 1977) (en hanc). 

IS. See LeFave & Scoll, supra note 2, a t  
331. 

16, See Stare it Garrett, 391 S.W.2d 235, 
242-43 (Mo. 1965). Another objection 
to diminished responsibility is inade- 
quate protection of the public, hut if 
that is our overriding concern, why d o  
weconcern ourselves wtthmoralblame- 
worthiness at all? See Bubany, 
lhas final Code of 1974,28 S.W. L.J. 
292. 314-15 (1974). 

17. See Judge Roberts'stinging opinion in 
Fer,mndez I,. Slate, 564 S.W.2d 771, 
773 (Tex. Crim. App. 1978) in which he 
questions the logic of admitting psy- 
chiatric testimony as reliable on the 
prediction of dangerousness in capital 
cases but at the same timenot allowiog 
potygraph evidence in criminal trials 
because it is unreliable. 

18. m. Code Crirn. Proc.art. 37.071 (bI(2) 
11977) ,- r 

19. McMahon 1). Sfate. No. 58.240 ITex. . . 
Crim. App., Nov. 22, 1978). 

20. Ex oarte Granviel. 561 S.W.2d 503.516 
(T&. Crim. ~pp.'1978) (en banc). As 
Judge Douglas puts it, a "good rule of 
evidcnce works both ways." Robinson 
12. Sme.  548 S.W.2d 63.66 ITex. Crim. 
App. 1977). 

21. Hannnetc I? State. No. 58.453 (Tex. 
Crim. App. Sept. 20, 1978), rehearing 
granted. 

22. E.Y. Code Critn. Pror. art. 37.071(b)(l) 
(1977). 

23. Question No. 2 is a determination of a 
purportedly objective fact-future 
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THE COURT'S CHARGE 
Marvin 0. Teague, Houston 

I. IN'l'ROI)IICTOI(Y COMMENT. 
It has been said that "in preparation for trval in a 1:edcral 

case, Counsel should bcginat theend-- thcCourt's Charge." 
"Prcpnration of at least a rough draft of the desired Court's 
Charec ~ r i o r  to trial offcrs counrcl lhc euidclines to needed - - .  - 
trial preparation, evidence, objections, basic trial strategy, 
and the platform for argument." 

In order to haveeffective voirdireexamination,especiaUy 
where counsel is given the onnortunity to do the vair dire 
examination, it k absoluteij essentcal that Counsel be 
familiar with what may eventually be the law of the case. 

11. Most Federal judges generally repeat themselves in criminal 
cases for the applicability of the particular offense and any 
defense which may be present. Thus, if possible, you should 
try and find a given charge concerning your particular 
offense. That wav vou will easilv see what is to come when 
the trial judge cia& the jury iftw argument. You should 

I 
familiarize yourself with the two-volume work, FedemlJwY 
Pmtire  and I~~s~r i r r~ ions ,  by Ucvitt and Blackmar, pub- 
lished bv West Publications; See also 33 FRD 523 and 
36 ~ ~ d 4 5 7 ,  28 FRD 401; Volume 23 American Jurispru- 
dence Pleading arid Practice Forms; and Federal Trial 
Ifandbook, by Robert S. Hunter. 

I Most Federal Judges require Counsel, prior to trial,to file 
their rcouested char&. Y& should do this as vou can bet - 
the Government's prosecutor willget his magcard out. You 
will find there is a ereat deal of danlication. However. when - 
you get your copy of the Government's proposed charges, 
you should read them carefully and compare them with 
your own proposed charges. 

111. RULE 30, F.R.CR.P. 
"At the close of theevidence or at such earliertimeduring 

the trial as the court reasonably directs, any party may file 
written requests that the court instruct the jury on the law as 
set forth in the requests. At the same time copies of such 
requests shall be furnished to adverse parties. The Court 
shall inform counsel of its orooosed action w o n  the re- 

1 quests priorto ~heirar~timenis td thejury, but thlcourt shall 
I instruct theiurvafter theargumentsarecom~leted. NooartY . . - . . 

nrey assign as error any portion of the charge or omirsion 
thrrclrom unless hc oblects thereto hcfore the jury retires to 
consider its verdict, statmg distinctly the matter to which he 
objects and the grounds of his objection. Opportunity shall 
be given to make the objection out of the hearing of the jury 
and, on request ofany party, out of the presenceofthejury." 

1%'. Although most Federal Judges prepare a written charge, 
there is no written charge, as such, in Federal Court. Thus, 
when the trialjudgeorallygivest0 thejury hischarge, yoube 
very attentive and listen carefully to what thejudgesaysas it 
a not unusual for a judge to inadvertently make an error in 
his language. You should be very much on guard when a 
judge docs not prepare a written charge and simply reads 
from a stack of books. 

V. Remember that Counsel argues and then the trial judge 
charges the jury, which is the reverse of State practice. 

VI. Usnallv. bv the tune of argument. vou will know what - .  
charges you want to be granted or  denied. However, you 
should make the record clearly reflect your objections for 
failure to eive a certain instruction or the eivine. of an un- - - - 
wanted instruction. 

VII. SOME PRINCIPLES TO REMEMBER. 
I. A Federal Judge may summarize and commeirt on the 

evidence as lone as he does it in an im~artial, dispas- - 
sionate and judicial manner, but he must&arly indkate 
that the lurors mav disregard such remarks or they may 
come to-a differeni conciusion. 

2. Whether a jury has been properly instructed is lo be 
determined, not upon consideration of a single para- 
graph, sentence, phrase or word, but upon consideration 
of the charge as a whole. 

(a) If a specific instruction departs from standards 
set by law or if thechargegivenleaves thejury with the 
incorrect impression of the case, then reverstble error 
can result. 

3. Where hitent is an essential element of thecrimechargcd, 
the instructions must contain a clear and unambiguous 
description of the specific intent as  an essential element. 

4. The Court must Instruct on reasonable doubt. The 5th 
Circuit has condemned charges which state that "such 
doubt must be substantial rather than speculative.'' 

5. The jury must be informed that the accused cannot be 
found guilty until the prosecution has established his 
guilt beyond a reasonable doubt by the evidence pro- 
duced at the trial, without consideration of the indict- 
ment. 

6.  Thc instruction that advises the jury t l~at  circumstantial 
evidence alonecan afford a basis for conviction only i f  thc 
evidence is completely inconsistent w ~ t h  innocence is con- 
sidcred confusing and incorrect, the better rule being 
merely to instruct on the standards of reasonable doubt. 

7. When the Defendant offers evidence of h ~ s  good char- 
acter, it is prejudicial error to refuse to instruct thejury 
that such evidence may, in itself, be sufficient to create a 
reasonable doubt. 

8. The indictment is not evidence of guilt. 
9. The Defendant's failure to testify does not create any 

presumption or adverse inference against him. 
10. Commenting on credibility of witnesses, such as the 

1)efendant :md law enforc&cnt officials. 
I I .  Imneachinr cvidencc and extraneous crtTenscs. 
12. ~ ~ o r n ~ l i c ~  Witnesses. 
13. Witness who has committed perjury 
14. Confession. 
IS. Informers. 
16. Presumption of Innocence. 

17. Upon request, any party against whom the jury might 
draw an adverse inference from a claim of privilege is 
entitled to an instruction that no inference may bedrawn 

- therefrom. Failure to testify 
18. Lesser Included Otfenses. 
19. Judicial Notice. The Court shall instruct the jury that it 

mav. but is not rewired to, accevt asconclusive any fact 
judicially noticed.' 

20. U.S. 1,. Chiantese, 546 F. 2d 135, laid to rest the Mann 
charge and the proposed charge should now read: 

"It is reasonable to infer that a person ordinarily 
intends the natural and probable consequences of his 
knowing acts. The jury may draw the inference that 
the accised intend6d all of the consequences which 
one standing in like circumstancesand possessing like 
knowledge should reasonably have expected to result 
from any intentional or consn'ousomission. Anysuch 
inferen& drawn isentitled to beconsidered by thejury 
in determining whether or not the government has 
proved beyond a reasonable doubt that the defendant 
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possessed the required criminal intent." 
21. Your requested instructions should he absolutely correct 

as to the facts and the law. You should have your 
authorities available for the trial court. 

22. In making your objection, you can simply say: 
"Your Honor, I respectfully object and except to the 
Court's charge in reference to-(the portion of the 
Charge your comvlaint is directed)-on the followinn - 
grouidi, to-wit: - " 

23. Sometimes, the trial judge will give a supplemental 
instruction to the jury. Usually, if there is a hung jury 
situation, you w~ll get an "Allen Charge." See Allen v. 
U,S.. 164 U.S. 492. 

24. Burden of Proof on the Government 
25. Plain Error. Rule 52(b). F.R.Cr.P. 
26. You should watch "~ai iern  Jury Instructions." 

a)  Thev usuallv do not fit varticular facts of the case. 
h)  hey are usially prosec;torially oriented, 

27. Instruction Conference. Make sure the court reoorter is 
present. 

28. Expert Witnesses. 
29. ldeutification Witnesses. 
30. Circumstantial Evidence. See Mantoyo 1,. US., 402F. 2d 

847. "The inferenees to he drawn from the evidence must 
not only be consistent with guilt but inconsistent with 
every reasonable hypothesis of innocence to sustain a 
conviction." 
State: "Thev must exclude. to a moral certaintv everv 

other re&onahle hypothesis except the defdndanti 
guilt, and unless thevdoso bevond a reasonabledoubt. 
i ou  will find the dekendant not guilty." 

31. Entrapment Defense. 
32. Insanity. 
33. Presumptions. 
34. Missing Witness Instruction. 
35. Theory of the Case Instruction, 

a) Good Faith 
VIII. donclusion. 

FEDERAL SENTENCING from p. 46 
Year from the date of his conrlitionul release. These 
Defendants must he discharged uncorrditionullj~ on or 
before the exviration ofthe maximum sentence imvosed. 18 
U.S.C. 5017id). 

XIV. SENTENCING ALTERNATIVES FOR ADULT OF- 
FENDERS AND PAROLE IMPLICATIONS. 
There are three different ways in which an adult offender 
may be sentenced, all with different parole eligibility conse- 
quences. First, a prisoner may he sentenced for a definite 
term and become eligible for parole at the one-third point of 
that sentence or after 10 years, whichever is first. 18 U.S.C. 
4205 (a). 

Secondly, the sentencing judge may designate a minimum 
period, not exceeding one-third of the sentence, at which 
time the prisoner becomeseligiblefor parole. 18 U.S.C. 4205 
(b)(l). 
Finallv. the iudee mav fix onlv a maximum sentence and 
specif; that ihegrisoier may &come eligible for parole at 
the discretion ofthe Parole Commission. 18 U.S.C 4205 (b) 
(2). The indeterminate sentence provisions, 4205 (h)(l) and 
(2). were desinned to give the vdsoner the vossibilitv of 
parole before the one-Gird of the senteke, 

A prisoner must be given meaningful consideration for 
parole at the time he becomes elinihle. This consideration is 
given by way of a hearing, lbut the primary factors 
considered by the Commission and aonarentlv. the only 
factors considered in an overwhelming ndmber &cases, are 
the two policy guidelines established by the parolecommis- 

sion. to-wit: offense severitv ratine and salient factor score 
prognosis). 28 C:F.R. 2.20. The guidelines 

establish the ranre of time to be servedforvariouscombina- 
lions of offense severity (categnri~ecl f ron~ "low" to "great- 
est") and salient factor score (ranainr from "verv rood" to 

An initial hearing is granted by the Parole Commission a t  
the time the orisonerfirst becomes elieible for narole. In the 
case of "(h)(2)" prisoners, this hear& oc& within 120 
davs of incarceration. Since this initial "hearine" for fbV2) - . ,. , 
prisoners occurs so soon after incarceration, the possibilities 
for narole beine granted a t  that time are virtuallv nil. The 
puriose of t h i s % 4  hearingis toestablish the rangeof time 
to he served accordinr to the commissionmidelines. Ouite 
often, the application>f the guidelines at ti& initial h e a h g  
for "(b)(2)" prisoners defers a further hearing to a point well 
beyond the one-third point of thesentence. In thosecases, a 
"(b)(2)" prisoner may be worse off than a prisoner who has 
received a definite sentence. 

Although the Fifth Circuit has not directly addressed the 
question, the operation of these Parole Commission gnide- 
lines on "(h)(2)" prisoners has been successfully challenged 
in several Circuits. By enacting Q 4205 (b)(2), Congress in- 
tended to provide consideration before the one-third point, 
but Parole Commission procedure effectively delays con- 
sideration beyond that point. Gurufolo IW. Ea~son ,  505 F. 2d 
1212 (7th Cir. 1974); Ed,vurds 18s. US., 574 F. 2d 937 (8th 
Cir. 1978). This challenge has usually been raised through a 
petition for habeas corpus relief. 28 U.S.C. 5 2255. 

XV. FEDERAL PRETRIAL DIVERSION. 
The federal pretrial diversion program operates as an  Attor- 
ney General Policy; there is no federal statute governing its 
operation. The published guidelines should be consulted, 
and if your client may qualify for the program, it is oh- 
viously a worthwhile alternative to pursue. 

The pretrial diversion agreement may be entered into at any 
time after prosecution bas been initiated. Essentially, it isan 
agreement between the Unites States Attorney and the 
Defendant that the case will not he nrosecuted for one vear. < ,  

during which time the Defendant \;ill be placed on proha- 
tion. The umhationarv termsare eenerallv thesameas those - 
usually imposed sub&quent to convictidn. If the one year 
vrobationary period is successfullv comoleted. the case is 
ihen dismissed. Should the be holated and prose- 
cutionensue, the Defendant has sacrificed only his right to a - 
speedy trial. 

DIMINISHED CAPACITY from p. 48 

dangerousness. Question No. 1 relates to the subjective state 
of mind of the actor-his avvreciation of the conseauences of 
his acts and his ability ti Ehoose between altern&ives. The 
gist of the State's argument often is that the aceused is a 
continuing threat to society because his behavior is not af- 
fected by the threat of penal sanctions. Indeed, the Court of 
Criminal Appeals in affirming some capital murder convic- 
tions often has emphasized the "senseless" or "n~otiveless" 
nature of the killing. Quere: How can a senseless and motive- 
less killing be "deliberate"? The argument that an accused is 
dangerous because he cannot he expected to conform his 
condnct to the requirements of the law a a tacit admiss~on 
that he  does not possess the capacity to make intelligent 
choices that are required for a "yes" answer to Question No. 
1. 

In the eyes of the State psychiatrists numerous crinlinals 
are sociovaths-not insane-but daneerous because thev can- - 
not he treated. Who says we d o  not condone "mercy 
killing"? 
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Some of the best legal minds 
. . . in this state already belong to the Texas Criminal Defense Lawyers Association. We believe we have now 
the best C~iniinal Defense Bar in the, United States. The way we maintain that level of excellence is contin- 
uously to seek out new minds, new energies. Therefore we want YOU. . . if your legal and personal philoso- 
phies are conipatible with our purposes and objectives: 

.To provide an appropriate state organizatiou representing .To improve the judicial system and to urge the selection 
those lawyers who are actively engaged in the defense of and appointment to the hetrch of well-qualified and exper- 
crinlinal cases. ienced lawyers. 
To protect and insure by rule of law those individual rights To improve the correctional system and to seek more ef- 
guaranteed by the Texas and Federal Constitutions in crim- fective rehabilitation opportunities for those convicted of 
inal cases. crimes. 

.To resist proposed legislation or rules which would curtail .To promote constant improvenlent in the administration of 
such rights and to promote sound alternatives. criminal justice. 
To promote educational activities to improve the skills and 
knowledge of lawyers engaged in the defense of criminal ADVANTAGES FOR YOU 
cases. 

.Referrals to and from recommended criminal 
~ ~ - c ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  ? defense lawyers in over 100 Texas cities 
1 1 throunh the TCDLA membership directory. 

MEMBERSHIP APPLICATION l.~nnln~aries of latest Court of ~ r k n a l  AP-peals 
1 cases through the Attoruey General's Crime 

I Application of: I Preventiou Newsletter. Available to private prac- 

I (Name "lease nrint or tvne) I ti0ners only through TCDLA's group subscrip- ., - - - - - - - - . , ., 
i Please letter certificate: as above tion, included in dues. 
I leAccess to mauv oublications dealina with the 
I other i practice of crikfual law through T ~ L A  dis- ! Street or Box No.: I conets & free offerinas. 
i City and Zip Code: ~OTCDLA'S includiug the monthly 

1 Firm Name: I VOICE for the Uefeme, with its "News & 

1 Busbless Telephone: Notes" on current activities, legislative 
! summaries and other lend news. 

Date Admitted to State Bar of Texas A monthly SIGNIFICANT DECISIOA~S RE- 

1 Admitted to Practice in: 1 PORT of important cases decided by the 

I Law School ( ~ a m e ,  degree, date) I Cqurt of Criminal Appeals. . .now iucluded 

I 1 as a pre-punched, centerfold snapout for 
I I your library. 
1 College (Name, degree, date) 
I '.Use of TCDLA Brief Bank service. 

IWOutstanding educational programs featuring 1 (If student, expected date of graduation) recognized experts on practical aspects of de- 

I I'rofessional Organizations in which applicant is member in good standing: 1 fense cases. TCDLA and the State Bar 

I 
present many seminars aud courses in all parts 

I 
I of the state. 

I 
I.A~ organization through which criminal de- 

I 
I feuse lawyers can formulate and express their 
1 position on legislation, court reform, important 
I 

Have you ever been disbarred or disciplined by any bar association, or I affecting rights of defendants through 
I amicus curiae activity and other matters I are yon the subject of disciplinary action now pending ! affecting the admillistration of criminal justice - 

: I in Texas. 
(Date) (Signature of Applicant) I 

I I 
ENDORSEMENT I 

I, a member of TCDLA, believe this applicant to he a penon of I 
1 professional competency, integrity, and good moral character. TEx/\s 
I The applicant is actively engaged in the defense of criminal cases. 

I (;RI&llN/\I, I 
I Mail to: I l>l3'ENSli 

TCDLA,Suite211, 314Wsst 11th Street, (Signature of Member) 
I Austin, TX 78701 

' L.f\\n"3<S 
J ~\SSOCILYI'I( IN 

VOICE for the Defeuse/Jlarch 1979 



PUBLICATIONS AVAILABLE FROM 
TEXAS CRIMINAL DEFENSE LAWYERS 

ASSOCIATION 

B-l APPROACHES TO JURY SELECTIOAi- Voir Dire 
Seminar, Materials & Handwriting Analysis, by  
Ray Walker . . . . . . . . . . . . . . . . . . . . . . . . .  $25.00 

2 Erisman's, MANUAL OF REVERSIBLE 
ERRORS. . . . . . . . . . . . . . . . . . . . . . . . . . .  $33.50 

. . . . . . . . . .  . B-3 GEORGETOWN LAW JOURNAL $ 5.00 

B-4 Tessmer's.HOW TOBREAKA BREATH- 
AL YZER. . . . . . . . . . . . . . . . . . . . . . . . . . .  S 15.00 

TRAFFIC LAWS, by Jim Lovett . . . . . . . . . . .  $ 2.00 

B-6 TABLE OF OFFENSE AND PENALTIES. . . . .  S 1 .OO 

CASSETTES AVAILABLE FROM 
TEXAS ClllMINAL DEFENSE LAWYERS 

ASSOCIATION 

(These cassettes are each one hour. The)! were made 
from the seminar entitled: "Jzurvy Selection: Science 
and Luck.'') 

Speakers and Their Topics: Each Tape 

A-1 Ray Walker, Dallas-Jury Selection Throiigh Hand- 
writing Analysis . . . . . . . . . . . . . . . . . . . . . .  $10.00 

A-2 Fred Time, Dallas -Jury Voir Dire, Body 
Language. . . . . . . . . . . . . . . . . . . . . . . . . . .  $10.00 

A-3 Richard "Racehorse" Haynes, Houston - Voir 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dire $10.00 

A-4 Dr. Robert Gordon, Dallas - A  Psychological Strategy 
. . . . . . . . . . . . . . . . . . . . .  for Jury Selection $10.00 

A-5 Doug Tinker, Corpus Christi -Jury Selection in Capital 
Murder Cases . . . . . . . . . . . . . . . . . . . . . . . .  $10.00 

A-6 Stuart Kinard, Houston -Individual & Group 
. . . . . . . . . . . . . .  Dynamics in Jwy  Selection. S 10.00 

A-7 Warren Burnett, Odessa Vo irDire .  . . . . . . . . .  $10.00 

A-8 COMPLETE SET OF ALL OF THE ABOVE . . .  $70.00 

(Please allow two weeks for delivery.) 

' ORDER FORM 

NAME 

CITY STATE ZIP 

TO: TCDLA, 314 West 11 th Street, Suite 211, Austin, TX 78701 

Please send me the following: Quantity Total 

PUBLICATIONS: (Indicate by circling your choice) $ 

TAPES: (Indicate by circling your choice) $ 

Sub-Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 

, Add 5% Sales Tax 

GRAND TOTAL. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$ 

Check Enclosed Bill Me 


