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REMOVI NG CASES TO FEDERAL COURT – A CHECKLI ST

De fe nd a nts in c o nsume r fina nc e  c a se s re g ula rly “ re mo ve ”  c a se s file d  

a g a inst the m in sta te  c o urt to  fe d e ra l c o urt.  This b o o kle t d isc usse s the  p ro c e ss o f 

re mo va l, inc lud ing  the  fa c to rs d e fe nd a nts sho uld  c o nsid e r b e fo re  d e c id ing  to  

re mo ve  a  c a se  to  fe d e ra l c o urt.  It se ts fo rth a  ste p  b y ste p  “ c he c klist”  fo r 

d e fe nd a nts who  d e c id e  the y wo uld  p re fe r fe d e ra l c o urt to  sta te  c o urt.

If yo u ha ve  a ny q ue stio ns a b o ut the  info rma tio n c o nta ine d  in this b o o kle t, 

p le a se  c o nta c t To m Cunning ha m a t 312-443-1731 o r a t 

tc unning ha m@ lo c ke lo rd .c o m.
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What is removal?

Removal is the process of transferring a case from state court to federal court.  It is 
provided for by federal statute.  28 U.S.C. §§ 1441-1453; Fed. R. Civ. Pro. 81(c).  State courts 
have no role to play in determining whether a case is removed or not – a defendant can remove a 
case if it elects to do so and the case could have been filed in federal court in the first place (with 
some exceptions).

Once a case has been removed from state to federal court, the state court no longer has 
jurisdiction over the matter, though a federal court can remand a case to state court. A federal 
judge can remand a case without any request by the plaintiff if the judge does not believe federal 
jurisdiction has been properly established by the defendant.  A plaintiff can also move to have 
the case remanded to state court if the plaintiff does not believe federal jurisdiction exists.  In 
some cases, where the basis for removal is “federal question” jurisdiction (where a claim is based 
on federal law) and that claim is later dismissed, leaving only state law claims, a judge may 
decline to exercise jurisdiction over the remaining state law claims, and they can be re-filed in 
state court.  However, in general once case has been removed to federal court it stays there until 
fully resolved.

Note that only a defendant can remove a case to federal court.  The theory is that if a 
plaintiff files a case in state court, he, she, or it selected that forum and cannot change to federal 
court.  In the context of mortgage servicing litigation, this can prevent removal of a borrower’s 
claims raised as counterclaims in a foreclosure initiated by the servicer in state court.
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Why remove cases to federal court?

There are a number of reasons mortgage servicers frequently remove cases to federal 
court.  

• Federal judges are generally more experienced with the types of cases servicers 
typically face (i.e., consumer finance-related matters)

• Better developed case law (a federal district court is bound by the decisions of the 
circuit court of appeals in which the district court is located, and the opinions of 
other district court judges are published – state court judges are not bound by 
federal court decisions and state trial court opinions are generally not published)

• More consistent – and thus predictable – treatment in federal court

• Generally better judges in federal court.  This is highly variable, however.  There 
are many, many very fine judges in state court, and there are some terrible judges 
in federal court.  Every situation must be evaluated based on the particular judge 
assigned to the case in state court and the possible judge assignments in federal 
court.

• Usually cases move faster in federal court than in state court.  The amount of time 
that passes between the initiation of a case and its resolution is one of the biggest 
factors in the overall cost of litigation – both in terms of the direct expenses of 
litigation and the cost of business interruption - so resolving cases quicker will 
generally result in lower overall litigation cost.

• Familiarity with the Federal Rules of Civil Procedure and certainty regarding 
expectations and obligations, which can vary in state court

• In cases that may go to trial, the jury pool may be more favorable in federal court 
than in state court.  Usually a federal district is broader and covers a wider 
demographic than a state court jury pool.  This can be beneficial or detrimental 
depending on the particular circumstances.

• In class action litigation, the availability of interlocutory review of class 
certification orders.
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Step 1:
Do you really want to remove?

Although we typically advise clients to remove cases from state to federal court 
whenever possible, the particular circumstances of each case must be considered before making a 
final decision.  There are situations in which a defendant will be better off in state court than 
federal court.

For example, your case may be assigned to a particularly favorable state court judge.  If 
you or your counsel know that judge to be fair or to have rendered favorable decisions on key 
issues in the past, you will likely want to remain in that forum rather than taking your chances 
with an unknown federal judge.  If you do not have prior experience with the judge to whom the 
case has been assigned in state court, obtain input from attorneys who have experience with that 
judge.  You or your counsel should also research the state court judge’s track record.  Are there 
published appellate opinions related to that judge’s decisions?  Does that judge have any 
experience with the type of case you have assigned to the judge, and if so, how has he or she 
handled those kinds of cases in the past?  

You should always get basic biographical information for the state court judge to whom 
you have been assigned before making a decision to remove a case from that judge’s courtroom.  
There are many sources for such information, including bar association surveys, local legal 
newspaper guides (for example, the California Daily Journal volume of “Judicial Profiles” is an 
excellent resource for information about California judges) and third-party websites such as “The 
Robing Room” (www.therobingroom.com).

When a case is removed to federal court, it is randomly assigned to a federal district court 
judge and/or magistrate judge.  There is no way to know in advance what judge the case will be 
assigned to upon removal.  Therefore, a removing defendant is always taking a risk that the 
federal judge assigned to the case will be less favorable than the state court judge it was assigned 
to.  However, the risk can be calculated to a degree.  Certain federal judicial districts have judges 
with better reputations than others.  If you are in a district that only has a couple of judges and 
they have poor reputations in the kind of case you are facing, you are less likely to remove.  If 
you are in a jurisdiction with more judges, or a very high ratio of favorable to unfavorable 
federal judges, you are more likely to remove.  There are no jurisdictions, however, in which the 
federal judges are all excellent nor are there any where the judges are all poor.  Every jurisdiction 
has some judges that are very good and every jurisdiction has judges that are not so good.  
Ultimately, whether you should remove the case to federal court requires the exercise of 
judgment and a balancing of the risks, but ultimately whether you get a “better” judge in federal 
court than state court will come down to a certain degree of luck.

If the case you are considering removing arguably relates to another case or cases 
pending in the same jurisdiction you are removing to, you may be able to seek to have the case 
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you are removing transferred to that judge or consolidated with those cases.  Similarly, if the 
case is a re-filed action (or an action that is related in some way to an earlier case), you may be 
able to have the case assigned to the judge who heard the earlier case.  Forum or “judge” 
shopping is frowned upon, but if there are efficiencies to be gained by having a particular case 
assigned to a particular judge, judges are amenable to such transfers.

Finally, you need to take into account the published decisions involving the issues you 
are facing in the case.  If the federal court has a number of negative opinions, or there is negative 
authority from the U.S. Court of Appeals that includes the district court you would remove your 
case to, you will probably prefer to stay in state court.  Conversely, if the state court authority is 
negative (or non-existent) and the federal court authority is more positive, you will likely want to 
get your case into the federal court if you can.
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Step 2:

Determine whether there is federal 

jurisdiction.

In order to remove a case to federal court, the federal court must have subject matter 
jurisdiction over the matter.  If there is no federal jurisdiction, the case cannot be removed.

Generally speaking, a case can be removed to federal court if it could have been filed in 
federal court by the plaintiff.  In many cases both state and federal courts may have subject 
matter jurisdiction over a particular matter, and the plaintiff has his or her choice of which court 
to present the claim to.  Plaintiffs generally prefer state courts for all the same reasons defendants 
generally prefer federal courts.  They believe the state court forum offers them leverage in 
settlement discussions and a more favorable forum for resolution of their claims.

Federal subject matter jurisdiction generally comes in two different varieties:  Federal 
Question Jurisdiction and Diversity Jurisdiction.  Diversity jurisdiction is now broken into two 
subsets – “standard” diversity jurisdiction and “CAFA” jurisdiction in putative class action 
cases.

Federal Question Jurisdiction

Federal question jurisdiction exists when a claim arises pursuant to a federal law.  For 
example, if a plaintiff alleges a claim pursuant to the Truth in Lending Act, the Real Estate 
Settlement Procedures Act, the Fair Credit Reporting Act, the Fair Debt Collection Practices Act, 
etc., the case presents a “federal question” and can be removed to federal court.  In addition, 
certain state claims that present a “substantial federal question” can also be removed on the basis 
of federal question jurisdiction.  For example, a state consumer fraud claim that contends that a 
defendant violated the state statute by acting “unlawfully,” where the “unlawful” conduct is 
alleged to be a violation of a federal statute, may present a federal question even though the 
claim is actually brought pursuant to state law.  Also, certain state court claims are pre-empted 
by federal law, and thus present federal questions.

2 8  U.S.C. §  1 3 3 1

The dist r ict  courts shall have original jur isdict ion of 
all civil act ions arising under the Const itut ion, laws, 
or t reat ies of the United States.
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Supplemental Jurisdiction

When a case containing claims that present federal questions and claims that do not 
present federal questions, the federal court has what is called “supplemental jurisdiction” to hear 
the non-federal claims.  However, if the court dismisses the federal claims, it has discretion to 
either retain the state claims or remand them to state court.  You should beware that in some 
courts, judges regularly refuse to exercise supplemental jurisdiction over state claims if the 
federal claims are dismissed.  This results in the state claims being dismissed without prejudice –
i.e., the plaintiff can simply re-file them in state court.  Thus, in cases where there is a significant 
likelihood that the claims presenting federal questions will be dismissed but it is less certain 
whether the state claims will be dismissed, you should anticipate that the state claims may wind 
up back in state court notwithstanding the removal.  Your overall goals for the litigation should 
be considered when deciding whether to remove if there are both federal and non-federal claims 
presented.  If you believe the case will be settled quickly or your goal is to resolve the litigation 
by way of a motion as quickly as possible, you may elect not to remove a case if there is a 
chance that the federal court will refuse to consider the state claims.

This is also a good reason to raise both federal question and diversity jurisdiction as the 
basis for removal if there is a good faith basis to assert both in the notice of removal.  While a 
federal court has discretion to decline to exercise supplemental jurisdiction to consider the state 
claims if it dismisses the federal claims, the same is not true if diversity jurisdiction exists.  For 
this reason, you should always include diversity jurisdiction as a basis for removal if possible.

2 8  U.S.C. §  1 3 6 7

(a)  Except  as provided in subsect ions (b)  and 
(c)  or as expressly provided otherwise by Federal 
statute, in any civil act ion of which the dist r ict  courts 
have original jur isdict ion, the dist r ict  courts shall 
have supplem ental jur isdict ion over all other claim s 
that  are so related to claim s in the act ion within such 
original jur isdict ion that  they form  part  of the sam e 
case or cont roversy under Art icle I I I  of the United 
States Const itut ion. Such supplem ental jur isdict ion 
shall include claim s that  involve the joinder or 
intervent ion of addit ional part ies. 

(b)  I n any civil act ion of which the dist r ict  
courts have original jur isdict ion founded solely on 
sect ion 1332 of this t it le, the dist r ict  courts shall not  
have supplem ental jur isdict ion under subsect ion (a)  
over claims by plaint iffs against  persons made 
part ies under Rule 14, 19, 20, or 24 of the Federal 
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Rules of Civil Procedure, or over claims by persons 
proposed to be joined as plaint iffs under Rule 19 of 
such rules, or seeking to intervene as plaint iffs under 
Rule 24 of such rules, when exercising supplemental 
jur isdict ion over such claims would be inconsistent  
with the jur isdict ional requirem ents of sect ion 1332. 

(c)  The dist r ict  courts m ay decline to exercise 
supplemental jur isdict ion over a claim  under 
subsect ion (a)  if—

(1)  the claim  raises a novel or com plex issue of State 
law, 

(2)  the claim  substant ially predom inates over the 
claim  or claims over which the dist r ict  court  has 
or iginal jur isdict ion, 

(3)  the dist r ict  court  has dism issed all claim s over 
which it  has or iginal jur isdict ion, or 

(4)  in except ional circum stances, there are other 
com pelling reasons for declining jur isdict ion. 

(d)  The period of lim itat ions for any claim  
asserted under subsect ion (a) , and for any other 
claim  in the sam e act ion that  is voluntarily dism issed 
at  the same t ime as or after the dism issal of the 
claim  under subsect ion (a) , shall be tolled while the 
claim  is pending and for a period of 30 days after it  
is dism issed unless State law provides for a longer 
tolling period. 

(e)  As used in this sect ion, the term  “State”  
includes the Dist r ict  of Colum bia, the Com m onwealth 
of Puerto Rico, and any terr itory or possession of the 
United States
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The Two Flavors of Diversity Jurisdiction

In order to avoid bias in state courts against a state’s own citizens and against citizens of 
other states, Congress enacted a statute that provides for federal court jurisdiction over disputes 
between citizens of different states.  However, the rule is subject to certain conditions and 
limitations.  Recently Congress passed the Class Action Fairness Act, or “CAFA”, which makes 
it easier for defendants in class action cases to remove such cases to federal court on the basis of 
diversity jurisdiction.

As pointed out in the previous section, diversity jurisdiction offers a defendant more 
certainty that the case will be fully adjudicated in federal court, as a court has discretion to refuse 
to exercise supplemental jurisdiction over state law claims if it dismisses claims presenting 
federal questions.  However, if diversity jurisdiction exists, it will cover all of the claims.

“Standard” Diversity Jurisdiction

Diversity jurisdiction exists when there is complete diversity of citizenship among the 
parties and the amount in controversy exceeds $75,000.00 exclusive of interest and costs.

For “complete diversity” to exist, no plaintiff can be a citizen of the same state of any 
defendant.  So if there are five plaintiffs, only one of whom is a citizen of California, and there 
are five defendants, and one of them is also a citizen of California, complete diversity is lacking 
and the case cannot be removed on the basis of diversity jurisdiction (though it still might be 
removed if a federal question is presented in one or more claim).  If all five plaintiffs are citizens 
of California but none of the defendants are California citizens, then complete diversity exists.

Individual Citizenship

An individual is typically a citizen of the state in which he or she resides.  

Corporate Citizenship

Corporations are citizens of the state where it was incorporated as well as the state in 
which it maintains its principal place of business.  Often this will be the same state, but a 
corporation may also often be a citizen of two states.  A corporation organized pursuant to the 
laws of the State of Delaware whose principal place of business is located in New York is a 
citizen of both Delaware and New York.  Determining where a corporation’s principal place of 
business is located can be tricky.  Different courts apply different tests, so it is possible that in 
some courts a corporation is considered a citizen of state A and state B where another court will 
consider it to be a citizen of state A and state C.
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National Bank Citizenship

National banks – banks organized pursuant to the laws of the United States rather than 
the laws of any particular state – are citizens of the state of their “main office” as specified in 
their articles of association.  There are some wrongly decided district court opinions that hold 
that a national bank is a citizen of both the state specified as the location of its main office in its 
articles of association and the state of its principal place of business.   The majority of decisions, 
however, hold that a national bank is a citizen of only one state – the state specified in its articles 
of association as the location of its main office.

LLC/Partnership Citizenship

Limited liability companies and partnerships are problematic because they are considered 
citizens of the states in which their members or partners are citizens.  In larger LLCs or 
partnerships, this can be a large number of states, which often precludes removal on the basis of 
diversity jurisdiction.  Fortunately, few mortgage servicers are organized as LLCs or 
partnerships.  

Trust/Trustee Citizenship

Unfortunately, trusts and trustees are frequently defendants in mortgage servicing 
litigation, and the analysis of the citizenship of a trust is problematic.  If a trustee is a “real party 
in interest,” then only the trustee’s citizenship is considered for purposes of diversity jurisdiction.  
However, it would be a rare case in which the servicer would want to take the position that the 
trustee of the typical RMBS trust is the “real party in interest.”  In most cases, the plaintiff is 
seeking relief against the trust, not the trustee individually.  The trustee will want to avoid 
individual liability and limit liability to the trust for which the trustee serves as trustee.  For 
example, if the plaintiff is suing for consumer fraud and includes “XYZ Mortgage Servicing, 
Inc., a Delaware corporation and ABC Bank, N.A., as Trustee for the 2006-1 Series 6 
Certificates” as defendants, ABC Bank, N.A. will want to avoid individual liability – in other 
words, if plaintiff successfully obtains a $1,000,000 judgment, the ABC Bank will want 
satisfaction of that judgment to come exclusively from the Trust, not from the Bank’s assets.  
Note that state law can vary on the ability of a trustee to avoid individual liability in this way – a 
topic beyond the scope of this pamphlet.  For purposes of citizenship, the salient point is that if 
the servicer plans to take the position that the trustee is not the “real party in interest” and that 
the trust itself is the “real party in interest,” then the citizenship of the beneficiaries of the trust 
must be considered.  That is, the servicer will need to know who all the investors in the trust are 
(as well as their citizenship) in order to use diversity as a basis for removal.

Beware of cutting corners here.  If the servicer takes the position that only the citizenship 
of the trustee matters, the trustee could be estopped from later contending that it is not the real 
party in interest.  Since it is very unlikely that a servicer would ever take the position that the 
trustee is the real party in interest, if you are removing a case in which a trust or trustee is a 
defendant, you will need to determine who the beneficiaries are and their citizenship, and lay 
those facts out in the notice of removal.
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Nominal or “Fraudulently Joined” Defendants

In determining whether diversity of citizenship exists, you do not consider the citizenship 
of “nominal” or “fraudulently joined” defendants.  “Nominal” or “fraudulently joined” 
defendants are defendants who do not have any real interest in the outcome of the litigation and 
are added simply to avoid diversity jurisdiction.  For example, a mortgage servicing company 
organized in Delaware with its principal place of business in California may have an office and 
operations in Texas.  If it is sued in Texas state court by a Texas citizen, diversity of citizenship 
would exist unless the plaintiff names a co-defendant that is a Texas citizen.  If the plaintiff adds 
one of the mortgage servicing company’s employees who happens to live in Texas, the presence 
of that individual defendant would break the diversity unless the employee is a “nominal” or 
“fraudulently joined” defendant.  In other words, if the claim is for rescission pursuant to TILA, 
there is no way the individual defendant could possibly have liability and thus the individual 
defendant’s citizenship would not be considered by the court in determining whether diversity 
jurisdiction exists.

You should also beware of improperly joined claims.  Often a plaintiff’s lawyer will join 
dozens of individual claims against dozens of unrelated mortgage servicers in a single action.  
The loans have no relationship to each other, and other than a common issue of law, the claims 
are completely unrelated.  Sometimes these claims are joined by a common argument that MERS 
is the beneficiary of the mortgages involved, and that MERS is somehow unlawful or mortgages 
for which MERS serves as beneficiary are unenforceable.  These cases can result in loss of 
diversity if one of the unrelated defendants is a citizen of the same state as one of the plaintiffs.  
In this case, you should seek to sever the claims and remove.  In order to avoid the removal 
deadline, this may need to be done on an expedited basis, or you may need to remove first and 
seek severance in the federal court.  Which course to take in a case like this is highly dependent 
upon the particular circumstances presented.

Amount in Controversy

When asserting “standard” diversity as the basis for federal jurisdiction, the removing 
party must allege and be prepared to support an argument that the “amount in controversy” is in 
excess of $75,000 exclusive of interest and costs.  Note that “amount in controversy” is not 
necessarily the same thing as “damages.”  Consequential expenses – such as the expenses 
incurred as a result of complying with an injunction – can be considered when determining 
whether more than $75,000 is “in controversy.”  Also, in any case where the borrower is 
contending that the loan is null and void or unenforceable, so long as the principal balance due 
exceeds $75,000 the amount in controversy standard will be satisfied.

Cases where the amount in controversy standard is hard to satisfy typically involve 
challenges to various fees or charges imposed by a mortgage servicer.  Typically these cases are 
pled as class actions and may be removable pursuant to CAFA (see discussion infra).  However, 
if a number of plaintiffs join together to seek recovery of relatively small amounts, it can be 
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difficult or impossible to meet the amount in controversy threshold.  Defendants cannot 
“aggregate” damages of multiple plaintiffs to meet the amount in controversy standard.

2 8  U.S.C. §  1 3 3 2 ( a)

(a)  The dist r ict  courts shall have original 
jur isdict ion of all civil act ions where the m at ter in 
cont roversy exceeds the sum  or value of $75,000, 
exclusive of interest  and costs, and is between—

(1)  cit izens of different  States;  

(2)  cit izens of a State and cit izens or subjects of a 
foreign state;  

(3)  cit izens of different  States and in which cit izens 
or subjects of a foreign state are addit ional part ies;  
and 

(4)  a foreign state, defined in sect ion 1603 (a)  of 
this t it le, as plaint iff and cit izens of a State or of 
different  States. 

For the purposes of this sect ion, sect ion 1335, and 
sect ion 1441, an alien adm it ted to the United States 
for permanent  residence shall be deemed a cit izen of 
the State in which such alien is dom iciled.

CAFA Jurisdiction

In 2005, Congress enacted the Class Action Fairness Act, which, among other things, 
made it easier for defendants to remove putative class action cases to federal court.  CAFA can 
be a complicated statute to apply, but for purposes of this discussion, you need to be aware of 
two key differences between “standard” diversity jurisdiction and removal pursuant to CAFA.

First, only “minimal” diversity is required (not “complete” diversity).  That is, only one 
plaintiff and one defendant need be citizens of different states – the presence of a defendant who 
is a citizen of the same state as one of the plaintiffs will not necessarily destroy diversity.

Second, the amount in controversy standard is raised to $5,000,000, but the claims of 
prospective class members can be aggregated (unlike “standard” diversity).  Thus, if there are 
over 1,000,000 people in the class, the “amount in controversy” standard is satisfied even if each 
of them suffered damages of only $5.



 16

There are several exceptions to these rules.  For example, if more than 2/3 of the 
prospective class are citizens of the state in which the case was filed and at least one defendant is 
also a citizen of that state, the court will not take the case pursuant to CAFA.  In other situations 
the court may have discretion to exercise jurisdiction depending on how many prospective class 
members are citizens of the forum state. 

2 8  U.S.C. §  1 3 3 2 ( d)

(d)  

(1)  I n this subsect ion—

(A)  the term  “class”  means all of the class members in a 
class act ion;  

(B)  the term  “class act ion”  m eans any civil act ion filed 
under rule 23 of the Federal Rules of Civil Procedure or 
sim ilar State statute or rule of judicial procedure 
authorizing an act ion to be brought  by 1 or more 
representat ive persons as a class act ion;  

(C)  the term  “class cert ificat ion order”  m eans an order 
issued by a court  approving the t reatment  of some or all 
aspects of a civil act ion as a class act ion;  and 

(D)  the term  “class members”  means the persons (named 
or unnamed)  who fall within the definit ion of the proposed 
or cert ified class in a class act ion. 

(2)  The dist r ict  courts shall have original jur isdict ion 
of any civil act ion in which the m at ter in cont roversy 
exceeds the sum  or value of $5,000,000, exclusive of 
interest  and costs, and is a class act ion in which—

(A)  any member of a class of plaint iffs is a cit izen of a 
State different  from  any defendant ;  

(B)  any member of a class of plaint iffs is a foreign state or 
a cit izen or subject  of a foreign state and any defendant  is 
a cit izen of a State;  or 

(C)  any member of a class of plaint iffs is a cit izen of a 
State and any defendant  is a foreign state or a cit izen or 
subject  of a foreign state. 
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(3)  A dist r ict  court  m ay, in the interests of just ice 
and looking at  the totality of the circum stances, decline to 
exercise jur isdict ion under paragraph (2)  over a class 
act ion in which greater than one- third but  less than two-
thirds of the m em bers of all proposed plaint iff classes in 
the aggregate and the prim ary defendants are cit izens of 
the State in which the act ion was originally filed based on 
considerat ion of—

(A)  whether the claim s asserted involve m at ters of 
nat ional or interstate interest ;  

(B)  whether the claim s asserted will be governed by laws 
of the State in which the act ion was originally filed or by 
the laws of other States;  

(C)  whether the class act ion has been pleaded in a manner 
that  seeks to avoid Federal jur isdict ion;  

(D)  whether the act ion was brought  in a forum with a 
dist inct  nexus with the class m em bers, the alleged harm , 
or the defendants;  

(E)  whether the number of cit izens of the State in which 
the act ion was originally filed in all proposed plaint iff 
classes in the aggregate is substant ially larger than the 
num ber of cit izens from  any other State, and the 
cit izenship of the other m em bers of the proposed class is 
dispersed am ong a substant ial num ber of States;  and 

(F)  whether, during the 3-year period preceding the filing 
of that  class act ion, 1 or more other class act ions assert ing 
the same or sim ilar claims on behalf of the same or other 
persons have been filed. 

(4)  A dist r ict  court  shall decline to exercise 
jur isdict ion under paragraph (2)—

(A)  

( i)  over a class act ion in which—
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( I )  greater than two- thirds of the members of all proposed 
plaint iff classes in the aggregate are cit izens of the State in 
which the act ion was originally filed;  

( I I )  at  least  1 defendant  is a defendant—

(aa)  from  whom  significant  relief is sought  by m em bers of 
the plaint iff class;  

(bb)  whose alleged conduct  forms a significant  basis for 
the claims asserted by the proposed plaint iff class; and 

(cc)  who is a cit izen of the State in which the act ion was 
originally filed;  and 

( I I I )  pr incipal injur ies result ing from  the alleged conduct  or 
any related conduct  of each defendant  were incurred in the 
State in which the act ion was originally filed;  and 

( ii)  during the 3-year period preceding the filing of that  
class act ion, no other class act ion has been filed assert ing 
the same or sim ilar factual allegat ions against  any of the 
defendants on behalf of the same or other persons;  or 

(B)  two- thirds or more of the members of all proposed 
plaint iff classes in the aggregate, and the pr im ary 
defendants, are cit izens of the State in which the act ion 
was originally filed. 

(5)  Paragraphs (2)  through (4)  shall not  apply to any 
class act ion in which—

(A)  the primary defendants are States, State officials, or 
other governmental ent it ies against  whom the dist r ict  
court  may be foreclosed from  ordering relief;  or 

(B)  the number of members of all proposed plaint iff classes 
in the aggregate is less than 100. 

(6)  I n any class act ion, the claims of the individual 
class members shall be aggregated to determ ine whether 
the m at ter in cont roversy exceeds the sum  or value of 
$5,000,000, exclusive of interest  and costs. 
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(7)  Cit izenship of the m em bers of the proposed 
plaint iff classes shall be determ ined for purposes of 
paragraphs (2)  through (6)  as of the date of filing of the 
complaint  or amended complaint , or, if the case stated by 
the init ial pleading is not  subject  to Federal jur isdict ion, as 
of the date of service by plaint iffs of an amended pleading, 
mot ion, or other paper, indicat ing the existence of Federal 
jur isdict ion. 

(8)  This subsect ion shall apply to any class act ion 
before or after the ent ry of a class cert ificat ion order by 
the court  with respect  to that  act ion. 

(9)  Paragraph (2)  shall not  apply to any class act ion 
that  solely involves a claim —

(A)  concerning a covered security as defined under 
16( f) (3)  [ 1]  of the Securit ies Act  of 1933 (15 U.S.C. 78p 
( f) (3)  [ 2] )  and sect ion 28( f) (5) (E)  of the Securit ies 
Exchange Act  of 1934 (15 U.S.C. 78bb ( f) (5) (E) ) ;  

(B)  that  relates to the internal affairs or governance of a 
corporat ion or other form  of business enterprise and that  
ar ises under or by vir tue of the laws of the State in which 
such corporat ion or business enterprise is incorporated or 
organized;  or 

(C)  that  relates to the r ights, dut ies ( including fiduciary 
dut ies) , and obligat ions relat ing to or created by or 
pursuant  to any security (as defined under sect ion 2(a) (1)  
of the Securit ies Act  of 1933 (15 U.S.C. 77b (a) (1) )  and 
the regulat ions issued thereunder) . 

(10)  For purposes of this subsect ion and sect ion 
1453, an unincorporated associat ion shall be deemed to be 
a cit izen of the State where it  has its pr incipal place of 
business and the State under whose laws it  is organized. 

(11)  

(A)  For purposes of this subsect ion and sect ion 1453, a 
mass act ion shall be deemed to be a class act ion 
rem ovable under paragraphs (2)  through (10)  if it  
otherwise m eets the provisions of those paragraphs. 



 20

(B)  

( i)  As used in subparagraph (A) , the term  “m ass act ion”  
means any civil act ion (except  a civil act ion within the 
scope of sect ion 1711 (2) )  in which monetary relief claims 
of 100 or more persons are proposed to be t r ied joint ly on 
the ground that  the plaint iffs’ claims involve common 
quest ions of law or fact , except  that  jur isdict ion shall exist  
only over those plaint iffs whose claims in a mass act ion 
sat isfy the jur isdict ional am ount  requirem ents under 
subsect ion (a) . 

( ii)  As used in subparagraph (A) , the term  “mass act ion”  
shall not  include any civil act ion in which—

(I )  all of the claims in the act ion arise from  an event  or 
occurrence in the State in which the act ion was filed, and 
that  allegedly resulted in injur ies in that  State or in States 
cont iguous to that  State;  

( I I )  the claims are joined upon mot ion of a defendant ;  

( I I I )  all of the claims in the act ion are asserted on behalf 
of the general public (and not  on behalf of individual 
claimants or members of a purported class)  pursuant  to a 
State statute specifically authorizing such act ion;  or 

( I V)  the claim s have been consolidated or coordinated 
solely for pret r ial proceedings. 

(C)  

( i)  Any act ion(s)  removed to Federal court  pursuant  to this 
subsect ion shall not  thereafter be t ransferred to any other 
court  pursuant  to sect ion 1407, or the rules promulgated 
thereunder, unless a m ajority of the plaint iffs in the act ion 
request  t ransfer pursuant  to sect ion 1407. 

( ii)  This subparagraph will not  apply—

(I )  to cases cert ified pursuant  to rule 23 of the Federal 
Rules of Civil Procedure;  or 
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( I I )  if plaint iffs propose that  the act ion proceed as a class 
act ion pursuant  to rule 23 of the Federal Rules of Civil 
Procedure. 

(D)  The lim itat ions periods on any claims asserted in a 
m ass act ion that  is rem oved to Federal court  pursuant  to 
this subsect ion shall be deem ed tolled during the period 
that  the act ion is pending in Federal court .
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Step 3:

Is removal timely?  

Watch the deadline carefully!

A defendant must remove within 30 days of receiving summons and complaint.  There is 
a split of authority regarding the impact of an “earlier served” defendant on a “later served” 
defendant’s ability to remove.  In jurisdictions known as “first served” jurisdictions, the deadline 
runs from the date of service on the first defendant served.  It is important to know whether you 
are in such a jurisdiction.  If a co-defendant was served 29 days ago and you were just served 
today, your removal may be due tomorrow!  Other jurisdictions follow a “last served” defendant 
rule, meaning each defendant gets a full 30 days to decide whether to remove the case.  While an 
earlier served defendant may be time-barred from removing a case, a later served defendant 
could still remove in such a jurisdiction.

If a case cannot be removed immediately but becomes removable later, the defendant has 
30 days from the receipt of the amended complaint or pleading that makes the case removable.  
For example, a complaint may be amended and add a federal claim or a claim that increases the 
amount in controversy, or a plaintiff may settle with a non-diverse defendant, removing that 
party from the case.  In no event can a case be removed more than one year after filing, however, 
unless it is a class action removable pursuant to CAFA.

Deadlines for removal cannot be extended by agreement of the parties or even by order of 
court.  The deadlines are jurisdictional.  That is, if they are not satisfied, the court does not have 
jurisdiction to hear the case.
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Step 4:

Obtain Consent of Co-Defendants

All co-defendants who have been served with summons and complaint must consent to 
removal of a case before it can be removed.  This can impose a significant hurdle, particularly if 
you are under significant time pressure to get a case removed.  For one thing, you may not know 
for sure whether the co-defendants have been served or not.  If there is no evidence of service of 
process on the docket and you have no reason to believe the co-defendants have been served, we 
typically allege in our notice of removal that “on information and belief” no other co-defendants 
have been served, and that on further “information and belief” any other co-defendants would 
consent to removal.  However, the best practice is to contact the co-defendants and obtain their 
consent.  If a co-defendant is a frequent defendant in litigation, it may be possible to identify its 
usual outside counsel and contact that attorney to obtain the consent. Otherwise, a call to a 
General Counsel or a law department might yield results.  However, if you know that a co-
defendant has been served (for example, there is a proof of service on the docket indicating 
service) you must have consent from that co-defendant before you can remove the case.  
Consenting co-defendants should file written consents with the court to ensure that the court does 
not remand the case to state court on a sua sponte basis due to lack of proof of consent.

We generally counsel clients to remove cases within 30 days of the date they are filed 
even if they have not yet been served.  This avoids any issues over timeliness of the removal (a 
case removed within 30 days of filing is per se timely).  It also helps avoid the need to obtain 
consent of co-defendants since there is not likely going to be any evidence of service of process 
on the docket this early in a case.

If a co-defendant has already removed a case, you should file a written consent to that 
removal (assuming you consent) and you should also file your own notice of removal if there are 
any additional grounds that support federal jurisdiction and/or the removal that were not stated in 
the co-defendant’s notice of removal.  You need to do this within the same 30 day deadline for 
filing the notice of removal itself.
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Step 5:

Prepare & File Documents in Federal Court

Several documents need to be prepared and filed in both federal and state court in order 
to effectuate the removal, including a notice of removal, a certificate of interested parties, a civil 
cover sheet, appearance forms and a notice of filing of notice of removal.

Document No. 1:

Notice of Removal

The key document is the notice of removal itself.  This document should be prepared as if 
it were a motion seeking to establish federal jurisdiction.  It consists of numbered paragraphs in 
which the removing defendant alleges all of the facts pertinent to a determination that federal 
jurisdiction exists.  The notice of removal should be supported by evidence.  Some federal judges 
review cases that have been removed from state court and assigned to them even without any 
motion to remand being filed.  These judges will sua sponte remand a case to state court if they 
are not convinced that federal jurisdiction exists.  Because you don’t know how active the judge 
assigned to your case will be, best practices call for the submission of the evidence necessary to 
support your allegations with the notice of removal.  This can include an affidavit or affidavits of 
knowledgeable witnesses about those facts, and will likely include documents supporting the 
factual allegations.  The notice of removal should cite the complaint to the extent the complaint 
contains allegations that bear on federal jurisdiction.  All of the pleadings filed in the state court 
must be attached to the notice of removal.

This is another place where you may be tempted to cut corners – particularly given the 
time pressure you may be under to get the removal accomplished.  Resist that temptation.  A 
remand will mean that you have wasted your time and incurred expenses with nothing to show 
for them.

Document No. 2:

Certificate of Related Parties

Another document that must be filed when you remove a case is a certificate of related 
parties.  The specific requirements vary from court to court, but most if not all federal courts 
require a statement to be filed identifying any affiliates of a corporate defendant.  The certificate 
may not need to be filed when the removal is filed, but it is a good practice to file it together with 
the other removal papers so that it has been taken care of and does not get overlooked later.  The 
requirements are usually set forth in the court’s local rules and typically require disclosure of the 
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identity of any entity or person owning more than 5% of a corporation, the identities of the 
members of an LLC, the identities of the partners of a partnership, etc. as well as the affiliates of 
each of those (i.e., tracing ownership up the “corporate family tree”).  As mentioned elsewhere, 
you need to be careful of how you treat trustees of trusts who may be named defendants, and 
consider whether you need to disclose the identity of the beneficiaries of the trusts in order to 
avoid an argument later that the bank or entity serving as trustee has individual liability.

Document No. 3:

Civil Cover Sheet

This is a form most district courts require to be completed and filed when the notice of 
removal is filed.  Although it is perfunctory, it contains information the court looks at in 
determining whether diversity or federal question jurisdiction has been properly invoked.  An 
error here can result in greater scrutiny of the allegations of the notice of removal.

Document No. 4:

Appearance Forms

Many, but not all, district courts will also require the attorneys appearing for the 
removing defendant to file separate appearance forms.

2 8  U.S.C. §  1 4 4 6

(a)  A defendant  or defendants desir ing to 
rem ove any civil act ion or cr im inal prosecut ion from  
a State court  shall file in the dist r ict  court  of the 
United States for the dist r ict  and division within 
which such act ion is pending a not ice of removal 
signed pursuant  to Rule 11 of the Federal Rules of 
Civil Procedure and containing a short  and plain 
statem ent  of the grounds for rem oval, together with 
a copy of all process, pleadings, and orders served 
upon such defendant  or defendants in such act ion. 

(b)  The not ice of removal of a civil act ion or 
proceeding shall be filed within thir ty days after the 
receipt  by the defendant , through service or 
otherwise, of a copy of the init ial pleading set t ing 
forth the claim  for relief upon which such act ion or 
proceeding is based, or within thir ty days after the 
service of summons upon the defendant  if such init ial 
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pleading has then been filed in court  and is not  
required to be served on the defendant , whichever 
period is shorter. 

I f the case stated by the init ial pleading is not  
rem ovable, a not ice of rem oval m ay be filed within 
thir ty days after receipt  by the defendant , through 
service or otherwise, of a copy of an amended 
pleading, mot ion, order or other paper from  which it  
m ay first  be ascertained that  the case is one which is 
or has become removable, except  that  a case m ay 
not  be removed on the basis of jur isdict ion conferred 
by sect ion 1332 of this t it le more than 1 year after 
com m encem ent  of the act ion. 

*  *  *  *  *

(d)  Prompt ly after the filing of such not ice of removal 
of a civil act ion the defendant  or defendants shall 
give writ ten not ice thereof to all adverse part ies and 
shall file a copy of the not ice with the clerk of such 
State court , which shall effect  the removal and the 
State court  shall proceed no further unless and unt il 
the case is rem anded
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Step 6:

Prepare & File Documents for State Court

Once the notice of removal has been filed in federal court, you must apprise the state 
court of the fact that the case has been transferred.  This is accomplished by filing a “Notice of 
Filing of Notice of Removal” in state court.  

It is the filing of this document that officially divests the state court of jurisdiction.  For 
this reason, timing can be important.  Generally speaking orders entered in state court prior to 
removal remain in effect after the case has been removed unless vacated or modified by the 
federal court.  Temporary restraining orders entered in the state court will remain in effect until 
they expire by their terms or applicable federal rules.  Preliminary injunctions, however, will 
continue until they have been vacated, modified or expire by their own terms.  Thus, if the 
Plaintiff is seeking a temporary restraining order or other relief in the state court and you would 
prefer not to have the state court consider the issues raised in such a proceeding, you will want to 
not only file the notice of removal in the federal court prior to the hearing on any such matter, 
but also the notice of filing of notice of removal in the state court prior to that hearing.  Once the 
notice of filing of notice of removal is filed, the state court is deprived of jurisdiction to act 
unless and until the federal court remands the case to state court.

Copies of all of these documents must be promptly served upon the plaintiff’s counsel.
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Step 7:

Defend Against Motion to Remand

A motion to remand is a plaintiff’s request that the federal court return the case to state 
court.  A motion to remand can be based upon an argument that the federal court lacks 
jurisdiction (e.g., the amount in controversy is less than $75,000, the citizenship allegations are 
incorrect in the notice of removal and the parties are not diverse, the complaint does not state a 
federal claim, etc.) or an argument that the removal procedure was flawed in some way (e.g., a 
served defendant does not consent, removal was untimely, etc.).

The plaintiff has 30 days to file a motion to remand based on a defect in the removal 
procedure.

A claim based on lack of subject matter jurisdiction can be raised at any time! One of 
the dangers of removal is a faulty assertion of subject matter jurisdiction.  A plaintiff who does 
not believe that federal jurisdiction exists can “lie in the weeds” on that issue and see if he or she 
can settle the case or obtain a favorable result without seeking remand or arguing a lack of 
jurisdiction.  If the case does not go as the plaintiff hoped, he or she can claim that the court 
lacked subject matter jurisdiction and that he or she gets to start all over in state court.  For this 
reason, you must be absolutely certain that subject matter jurisdiction exists before removing a 
case.

Federal courts are said to “jealously guard” their jurisdiction.  This means they strictly 
construe the removal statute in favor of remand and against removal.

Beware that the statute contains a fee shifting provision.  If the court finds that there was 
no “objectively reasonable basis” for the removal, it can award the plaintiff its fees and costs in 
seeking remand.

2 8  U.S.C. §  1 4 4 7 ( c)

(c)  A m ot ion to rem and the case on the basis of any 
defect  other than lack of subject  m at ter jur isdict ion 
must  be made within 30 days after the filing of the 
not ice of removal under sect ion 1446 (a) . I f at  any 
t im e before final judgm ent  it  appears that  the dist r ict  
court  lacks subject  m at ter jur isdict ion, the case shall 
be remanded. An order remanding the case may 
require payment  of just  costs and any actual 
expenses, including at torney fees, incurred as a 
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result  of the removal. A cert ified copy of the order of 
remand shall be mailed by the clerk to the clerk of 
the State court . The State court  m ay thereupon 
proceed with such case.
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Step 8:

Consider Options if Remand is Ordered

Consider your options if remand is ordered, but in point of fact they are limited.  An 
order remanding a case to state court is generally not reviewable on appeal.  There are exceptions 
to this rule, but they are so rare and unlikely to apply in the typical case against a mortgage loan 
servicer that they are not worth discussing here.  Under certain circumstances you can seek a writ 
of mandamus from a court of appeals if remand is ordered, but this is also very rare and there is a 
high standard that must be satisfied to obtain it.  

There is an exception for cases removed pursuant to CAFA.  An order remanding a case 
removed pursuant to CAFA can be appealed.  See 28 U.S.C. § 1453(c)(1) (notwithstanding 28 
U.S.C. § 1447(d), court of appeals may review remand order where case was removed under 
CAFA).

Basically, if remand is ordered, you are going back to state court and will litigate there.  
Most state court judges will not hold your attempt to take the case away from them against you, 
but it is something to keep in mind.

2 8  U.S.C. §  1 4 4 7 ( d)

(d)  An order remanding a case to the State court  
from  which it  was removed is not  reviewable on 
appeal or otherwise, except  that  an order rem anding 
a case to the State court  from  which it  was rem oved 
pursuant  to sect ion 1443 of this t it le shall be 
reviewable by appeal or otherwise.
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Step 9: 
 

Impact of Removal on Deadline to Respond 
 

 Once the case is removed, you have the longer of: 

 

 i. 21 days from the date you receive the summons and complaint; or 

 

 ii. 5 days from the date of removal 

 

to respond to the complaint with a motion to dismiss, answer and affirmative defenses, or some 

other pleading.  Typically we take a conservative approach and contact the plaintiff’s counsel 

immediately upon removal to agree to a stipulated deadline for a response to the complaint.  

Normally 5 days is insufficient, but in some cases if a motion to dismiss is ready to go there is no 

reason to delay further. 

 

 If the case is remanded to state court, the state court rules of procedure will apply.  These 

can vary.  The best practice is once again to seek a stipulation with the plaintiff’s lawyer for a 

deadline for the response in state court following remand 
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(B)  21 days after being served with the sum m ons for 
an init ial pleading on file at  the t ime of service;  or 

(C)  7 days after the not ice of removal is filed. 

(3)  Dem and for a Jury Trial. 

(A)  As Affected by State Law. A party who, before 
removal, expressly demanded a jury t r ial in 
accordance with state law need not  renew the 
demand after removal. I f the state law did not  
require an express dem and for a jury t r ial, a party 
need not  m ake one after rem oval unless the court  
orders the part ies to do so within a specified t im e. 
The court  must  so order at  a party's request  and 
may so order on its own. A party who fails to m ake a 
demand when so ordered waives a jury t r ial. 

(B)  Under Rule 38. I f all necessary pleadings have 
been served at  the t ime of removal, a party ent it led 
to a jury t r ial under Rule 38 m ust  be given one if the 
party serves a demand within 14 days after:

( i)  it  files a not ice of rem oval;  or 

( ii)  it  is served with a not ice of removal filed by 
another party.
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Conclusion
In most cases you will prefer to have your cases proceed in federal court rather than state 

court.  On the surface, removing a case from state court to federal court is not difficult.  
However, there are many contours to federal jurisdiction, and various issues that may not be 
apparent at first glance that can significantly impact the litigation that must all be accounted for.  
Removal should not be taken lightly – it should be carefully considered, planned for and 
implemented.
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APPENDIX A
REMOVAL CHECKLIST

STEP ACTION RULE DEADLINE

1 Decide whether you want to remove

Approx. 21 days from service of 
summons & complaint (to allow 

time to prepare removal papers by 
deadline to remove)

2
Determine whether federal jurisdiction 
exists

28 U.S.C. § 1331
28 U.S.C. § 1332
28 U.S.C. § 1453

See Step 1

3 Determine whether removal is timely 28 U.S.C § 1446
30 days from service of summons 

& complaint

4 Obtain consent from other defendants
Obtain consent prior to removal; 

Co-defendants must file consents 
within 30 days of Step 6

5
Prepare and file notice of removal in 
federal court

28 U.S.C. § 1446
30 days from service of summons 

& complaint

6
Prepare and file Notice of Filing of 
Notice of Removal in state court

28 U.S.C. § 1446 Promptly after Step 5

7
Motion to Remand

28 U.S.C. § 1447 30 days from Step 5

8 Consider options if case is remanded

9 Respond to Complaint FRCP 81(c)(2)

Time remaining to respond under 
state law or 5 days after removal, 

whichever is later

Governed by state law if remand is 
ordered
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APPENDIX B
28 U.S.C. § 1331. Federal question

The district courts shall have original jurisdiction of all civil actions arising under the 
Constitution, laws, or treaties of the United States.

28 U.S.C. § 1332. Diversity of citizenship; amount in controversy; costs

(a) The district courts shall have original jurisdiction of all civil actions where the matter in 
controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is 
between—

(1) citizens of different States; 

(2) citizens of a State and citizens or subjects of a foreign state; 

(3) citizens of different States and in which citizens or subjects of a foreign state are 
additional parties; and 

(4) a foreign state, defined in section 1603 (a) of this title, as plaintiff and citizens of a 
State or of different States. 

For the purposes of this section, section 1335, and section 1441, an alien admitted to the United 
States for permanent residence shall be deemed a citizen of the State in which such alien is 
domiciled. 

(b) Except when express provision therefor is otherwise made in a statute of the United 
States, where the plaintiff who files the case originally in the Federal courts is finally adjudged to 
be entitled to recover less than the sum or value of $75,000, computed without regard to any 
setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of 
interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose 
costs on the plaintiff. 

(c) For the purposes of this section and section 1441 of this title—

(1) a corporation shall be deemed to be a citizen of any State by which it has been 
incorporated and of the State where it has its principal place of business, except 
that in any direct action against the insurer of a policy or contract of liability 
insurance, whether incorporated or unincorporated, to which action the insured is 
not joined as a party-defendant, such insurer shall be deemed a citizen of the State 
of which the insured is a citizen, as well as of any State by which the insurer has 
been incorporated and of the State where it has its principal place of business; and 
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(2) the legal representative of the estate of a decedent shall be deemed to be a 
citizen only of the same State as the decedent, and the legal representative of an 
infant or incompetent shall be deemed to be a citizen only of the same State as the 
infant or incompetent. 

(d) 
(1) In this subsection—

(A) the term “class” means all of the class members in a class action; 

(B) the term “class action” means any civil action filed under rule 23 of 
the Federal Rules of Civil Procedure or similar State statute or rule of 
judicial procedure authorizing an action to be brought by 1 or more 
representative persons as a class action; 

(C) the term “class certification order” means an order issued by a court 
approving the treatment of some or all aspects of a civil action as a class 
action; and 

(D) the term “class members” means the persons (named or unnamed) 
who fall within the definition of the proposed or certified class in a class 
action. 

(2) The district courts shall have original jurisdiction of any civil action in which 
the matter in controversy exceeds the sum or value of $5,000,000, exclusive of 
interest and costs, and is a class action in which—

(A) any member of a class of plaintiffs is a citizen of a State different from 
any defendant; 

(B) any member of a class of plaintiffs is a foreign state or a citizen or 
subject of a foreign state and any defendant is a citizen of a State; or 

(C) any member of a class of plaintiffs is a citizen of a State and any 
defendant is a foreign state or a citizen or subject of a foreign state. 

(3) A district court may, in the interests of justice and looking at the totality of the 
circumstances, decline to exercise jurisdiction under paragraph (2) over a class 
action in which greater than one-third but less than two-thirds of the members of 
all proposed plaintiff classes in the aggregate and the primary defendants are 
citizens of the State in which the action was originally filed based on 
consideration of—

(A) whether the claims asserted involve matters of national or interstate 
interest; 
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(B) whether the claims asserted will be governed by laws of the State in 
which the action was originally filed or by the laws of other States; 

(C) whether the class action has been pleaded in a manner that seeks to 
avoid Federal jurisdiction; 

(D) whether the action was brought in a forum with a distinct nexus with 
the class members, the alleged harm, or the defendants; 

(E) whether the number of citizens of the State in which the action was 
originally filed in all proposed plaintiff classes in the aggregate is 
substantially larger than the number of citizens from any other State, and 
the citizenship of the other members of the proposed class is dispersed 
among a substantial number of States; and 

(F) whether, during the 3-year period preceding the filing of that class 
action, 1 or more other class actions asserting the same or similar claims 
on behalf of the same or other persons have been filed. 

(4) A district court shall decline to exercise jurisdiction under paragraph (2)—

(A) 

(i) over a class action in which—

(I) greater than two-thirds of the members of all proposed 
plaintiff classes in the aggregate are citizens of the State in 
which the action was originally filed; 

(II) at least 1 defendant is a defendant—
(aa) from whom significant relief is sought by 
members of the plaintiff class; 

(bb) whose alleged conduct forms a significant 
basis for the claims asserted by the proposed 
plaintiff class; and 

(cc) who is a citizen of the State in which the action 
was originally filed; and 

(III) principal injuries resulting from the alleged conduct or 
any related conduct of each defendant were incurred in the 
State in which the action was originally filed; and 

(ii) during the 3-year period preceding the filing of that class 
action, no other class action has been filed asserting the same or 
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similar factual allegations against any of the defendants on behalf 
of the same or other persons; or 

(B) two-thirds or more of the members of all proposed plaintiff classes in 
the aggregate, and the primary defendants, are citizens of the State in 
which the action was originally filed. 

(5) Paragraphs (2) through (4) shall not apply to any class action in which—

(A) the primary defendants are States, State officials, or other 
governmental entities against whom the district court may be foreclosed 
from ordering relief; or 

(B) the number of members of all proposed plaintiff classes in the 
aggregate is less than 100. 

(6) In any class action, the claims of the individual class members shall be 
aggregated to determine whether the matter in controversy exceeds the sum or 
value of $5,000,000, exclusive of interest and costs. 

(7) Citizenship of the members of the proposed plaintiff classes shall be 
determined for purposes of paragraphs (2) through (6) as of the date of filing of 
the complaint or amended complaint, or, if the case stated by the initial pleading 
is not subject to Federal jurisdiction, as of the date of service by plaintiffs of an 
amended pleading, motion, or other paper, indicating the existence of Federal 
jurisdiction. 

(8) This subsection shall apply to any class action before or after the entry of a 
class certification order by the court with respect to that action. 

(9) Paragraph (2) shall not apply to any class action that solely involves a claim—

(A) concerning a covered security as defined under 16(f)(3) [1] of the 
Securities Act of 1933 (15 U.S.C. 78p (f)(3) [2]) and section 28(f)(5)(E) of 
the Securities Exchange Act of 1934 (15 U.S.C. 78bb (f)(5)(E)); 

(B) that relates to the internal affairs or governance of a corporation or 
other form of business enterprise and that arises under or by virtue of the 
laws of the State in which such corporation or business enterprise is 
incorporated or organized; or 

(C) that relates to the rights, duties (including fiduciary duties), and 
obligations relating to or created by or pursuant to any security (as defined 
under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 77b (a)(1)) 
and the regulations issued thereunder). 
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(10) For purposes of this subsection and section 1453, an unincorporated 
association shall be deemed to be a citizen of the State where it has its principal 
place of business and the State under whose laws it is organized.

(11) 

(A) For purposes of this subsection and section 1453, a mass action shall 
be deemed to be a class action removable under paragraphs (2) through 
(10) if it otherwise meets the provisions of those paragraphs. 

(B) 

(i) As used in subparagraph (A), the term “mass action” means any 
civil action (except a civil action within the scope of section 1711 
(2)) in which monetary relief claims of 100 or more persons are 
proposed to be tried jointly on the ground that the plaintiffs’ claims 
involve common questions of law or fact, except that jurisdiction 
shall exist only over those plaintiffs whose claims in a mass action 
satisfy the jurisdictional amount requirements under subsection (a). 

(ii) As used in subparagraph (A), the term “mass action” shall not 
include any civil action in which—

(I) all of the claims in the action arise from an event or 
occurrence in the State in which the action was filed, and 
that allegedly resulted in injuries in that State or in States 
contiguous to that State; 

(II) the claims are joined upon motion of a defendant;

(III) all of the claims in the action are asserted on behalf of 
the general public (and not on behalf of individual 
claimants or members of a purported class) pursuant to a 
State statute specifically authorizing such action; or 

(IV) the claims have been consolidated or coordinated 
solely for pretrial proceedings. 

(C) 

(i) Any action(s) removed to Federal court pursuant to this 
subsection shall not thereafter be transferred to any other court 
pursuant to section 1407, or the rules promulgated thereunder, 
unless a majority of the plaintiffs in the action request transfer 
pursuant to section 1407. 
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(ii) This subparagraph will not apply—

(I) to cases certified pursuant to rule 23 of the Federal 
Rules of Civil Procedure; or 

(II) if plaintiffs propose that the action proceed as a class 
action pursuant to rule 23 of the Federal Rules of Civil 
Procedure. 

(D) The limitations periods on any claims asserted in a mass action that is 
removed to Federal court pursuant to this subsection shall be deemed 
tolled during the period that the action is pending in Federal court. 

(e) The word “States”, as used in this section, includes the Territories, the District 
of Columbia, and the Commonwealth of Puerto Rico.

28 U.S.C. § 1367. Supplemental jurisdiction

(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal 
statute, in any civil action of which the district courts have original jurisdiction, the district 
courts shall have supplemental jurisdiction over all other claims that are so related to claims in 
the action within such original jurisdiction that they form part of the same case or controversy 
under Article III of the United States Constitution. Such supplemental jurisdiction shall include 
claims that involve the joinder or intervention of additional parties. 

(b) In any civil action of which the district courts have original jurisdiction founded solely on 
section 1332 of this title, the district courts shall not have supplemental jurisdiction under 
subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 
of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as 
plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such 
rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the 
jurisdictional requirements of section 1332. 

(c) The district courts may decline to exercise supplemental jurisdiction over a claim under 
subsection (a) if—

(1) the claim raises a novel or complex issue of State law, 

(2) the claim substantially predominates over the claim or claims over which the district 
court has original jurisdiction, 

(3) the district court has dismissed all claims over which it has original jurisdiction, or 

(4) in exceptional circumstances, there are other compelling reasons for declining 
jurisdiction. 
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(d) The period of limitations for any claim asserted under subsection (a), and for any other claim 
in the same action that is voluntarily dismissed at the same time as or after the dismissal of the 
claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days 
after it is dismissed unless State law provides for a longer tolling period. 

(e) As used in this section, the term “State” includes the District of Columbia, the 
Commonwealth of Puerto Rico, and any territory or possession of the United States.

28 U.S.C. § 1441. Actions removable generally

(a) Except as otherwise expressly provided by Act of Congress, any civil action brought in a 
State court of which the district courts of the United States have original jurisdiction, may be 
removed by the defendant or the defendants, to the district court of the United States for the 
district and division embracing the place where such action is pending. For purposes of removal 
under this chapter, the citizenship of defendants sued under fictitious names shall be disregarded. 

(b) Any civil action of which the district courts have original jurisdiction founded on a claim or 
right arising under the Constitution, treaties or laws of the United States shall be removable 
without regard to the citizenship or residence of the parties. Any other such action shall be 
removable only if none of the parties in interest properly joined and served as defendants is a 
citizen of the State in which such action is brought. 

(c) Whenever a separate and independent claim or cause of action within the jurisdiction 
conferred by section 1331 of this title is joined with one or more otherwise non-removable 
claims or causes of action, the entire case may be removed and the district court may determine 
all issues therein, or, in its discretion, may remand all matters in which State law predominates. 

(d) Any civil action brought in a State court against a foreign state as defined in section 1603 (a) 
of this title may be removed by the foreign state to the district court of the United States for the 
district and division embracing the place where such action is pending. Upon removal the action 
shall be tried by the court without jury. Where removal is based upon this subsection, the time 
limitations of section 1446 (b) of this chapter may be enlarged at any time for cause shown. 

(e) 

(1) Notwithstanding the provisions of subsection (b) of this section, a defendant in a civil 
action in a State court may remove the action to the district court of the United States for 
the district and division embracing the place where the action is pending if—

(A) the action could have been brought in a United States district court under 
section 1369 of this title; or 

(B) the defendant is a party to an action which is or could have been brought, in 
whole or in part, under section 1369 in a United States district court and arises 
from the same accident as the action in State court, even if the action to be 
removed could not have been brought in a district court as an original matter. 
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The removal of an action under this subsection shall be made in accordance with 
section 1446 of this title, except that a notice of removal may also be filed before 
trial of the action in State court within 30 days after the date on which the 
defendant first becomes a party to an action under section 1369 in a United States 
district court that arises from the same accident as the action in State court, or at a 
later time with leave of the district court. 

(2) Whenever an action is removed under this subsection and the district court to which it 
is removed or transferred under section 1407 (j) has made a liability determination 
requiring further proceedings as to damages, the district court shall remand the action to 
the State court from which it had been removed for the determination of damages, unless 
the court finds that, for the convenience of parties and witnesses and in the interest of 
justice, the action should be retained for the determination of damages. 

(3) Any remand under paragraph (2) shall not be effective until 60 days after the district 
court has issued an order determining liability and has certified its intention to remand the 
removed action for the determination of damages. An appeal with respect to the liability 
determination of the district court may be taken during that 60-day period to the court of 
appeals with appellate jurisdiction over the district court. In the event a party files such an 
appeal, the remand shall not be effective until the appeal has been finally disposed of. 
Once the remand has become effective, the liability determination shall not be subject to 
further review by appeal or otherwise. 

(4) Any decision under this subsection concerning remand for the determination of 
damages shall not be reviewable by appeal or otherwise. 

(5) An action removed under this subsection shall be deemed to be an action under 
section 1369 and an action in which jurisdiction is based on section 1369 of this title for 
purposes of this section and sections 1407, 1697, and 1785 of this title. 

(6) Nothing in this subsection shall restrict the authority of the district court to transfer or 
dismiss an action on the ground of inconvenient forum. 

(f) The court to which a civil action is removed under this section is not precluded from hearing 
and determining any claim in such civil action because the State court from which such civil 
action is removed did not have jurisdiction over that claim.

28 U.S.C. § 1446. Procedure for removal

(a) A defendant or defendants desiring to remove any civil action or criminal prosecution from a 
State court shall file in the district court of the United States for the district and division within 
which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules 
of Civil Procedure and containing a short and plain statement of the grounds for removal, 
together with a copy of all process, pleadings, and orders served upon such defendant or 
defendants in such action. 
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(b) The notice of removal of a civil action or proceeding shall be filed within thirty days after the 
receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting 
forth the claim for relief upon which such action or proceeding is based, or within thirty days 
after the service of summons upon the defendant if such initial pleading has then been filed in 
court and is not required to be served on the defendant, whichever period is shorter. 
If the case stated by the initial pleading is not removable, a notice of removal may be filed within 
thirty days after receipt by the defendant, through service or otherwise, of a copy of an amended 
pleading, motion, order or other paper from which it may first be ascertained that the case is one 
which is or has become removable, except that a case may not be removed on the basis of 
jurisdiction conferred by section 1332 of this title more than 1 year after commencement of the 
action. 

(c) 

(1) A notice of removal of a criminal prosecution shall be filed not later than thirty days 
after the arraignment in the State court, or at any time before trial, whichever is earlier, 
except that for good cause shown the United States district court may enter an order 
granting the defendant or defendants leave to file the notice at a later time. 

(2) A notice of removal of a criminal prosecution shall include all grounds for such 
removal. A failure to state grounds which exist at the time of the filing of the notice shall 
constitute a waiver of such grounds, and a second notice may be filed only on grounds 
not existing at the time of the original notice. For good cause shown, the United States 
district court may grant relief from the limitations of this paragraph. 

(3) The filing of a notice of removal of a criminal prosecution shall not prevent the State 
court in which such prosecution is pending from proceeding further, except that a 
judgment of conviction shall not be entered unless the prosecution is first remanded. 

(4) The United States district court in which such notice is filed shall examine the notice 
promptly. If it clearly appears on the face of the notice and any exhibits annexed thereto 
that removal should not be permitted, the court shall make an order for summary remand. 

(5) If the United States district court does not order the summary remand of such 
prosecution, it shall order an evidentiary hearing to be held promptly and after such 
hearing shall make such disposition of the prosecution as justice shall require. If the 
United States district court determines that removal shall be permitted, it shall so notify 
the State court in which prosecution is pending, which shall proceed no further. 

(d) Promptly after the filing of such notice of removal of a civil action the defendant or 
defendants shall give written notice thereof to all adverse parties and shall file a copy of the 
notice with the clerk of such State court, which shall effect the removal and the State court shall 
proceed no further unless and until the case is remanded. 
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(e) If the defendant or defendants are in actual custody on process issued by the State court, the 
district court shall issue its writ of habeas corpus, and the marshal shall thereupon take such 
defendant or defendants into his custody and deliver a copy of the writ to the clerk of such State 
court. 

(f) With respect to any counterclaim removed to a district court pursuant to section 337(c) of the 
Tariff Act of 1930, the district court shall resolve such counterclaim in the same manner as an 
original complaint under the Federal Rules of Civil Procedure, except that the payment of a filing 
fee shall not be required in such cases and the counterclaim shall relate back to the date of the 
original complaint in the proceeding before the International Trade Commission under section 
337 of that Act.

28 U.S.C. § 1447. Procedure after removal generally

(a) In any case removed from a State court, the district court may issue all necessary orders and 
process to bring before it all proper parties whether served by process issued by the State court or 
otherwise. 

(b) It may require the removing party to file with its clerk copies of all records and proceedings 
in such State court or may cause the same to be brought before it by writ of certiorari issued to 
such State court. 

(c) A motion to remand the case on the basis of any defect other than lack of subject matter 
jurisdiction must be made within 30 days after the filing of the notice of removal under section 
1446 (a). If at any time before final judgment it appears that the district court lacks subject matter 
jurisdiction, the case shall be remanded. An order remanding the case may require payment of 
just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A 
certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court. 
The State court may thereupon proceed with such case. 

(d) An order remanding a case to the State court from which it was removed is not reviewable on 
appeal or otherwise, except that an order remanding a case to the State court from which it was 
removed pursuant to section 1443 of this title shall be reviewable by appeal or otherwise. 

(e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy 
subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action 
to the State court.
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APPENDIX E
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APPENDIX G

Form Notice of Filing of 

Notice of Removal



 67



 68



 69

APPENDIX H

Sample Response to

Motion to Remand



 70



 71



 72



 73



 74



 75



 76



 77



 78


