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August 11, 2004 
 

Via Messenger 

 

Magalie R. Salas, Esq., Secretary 
Federal Energy Regulatory Commission 
888 First Street, NE 

Washington, DC 20426 
 

Re: ISO New England Inc., et al., Bangor Hydro-Elecric Company, et al., 

The Consumers of New England v. New England Power Pool, Docket 

Nos. RT04-2-___; ER04-116-___; ER04-157-___; EL01-39-___; 

Compliance Filing of ISO New England Inc. and the New England 

Transmission Owners  

 
Dear Ms. Salas: 
 

 Pursuant to the Commission’s order of March 24, 2004, which conditionally 

approved a proposal to establish a regional transmission organization (“RTO”) for New 

England,1 ISO New England Inc. (the “ISO”) and the New England transmission owners2 

(together with the ISO, the “Filing Parties”) hereby submit this compliance filing.  In the 

RTO Order, the Commission directed the Filing Parties to make a filing addressing the 

sharing of confidential information with state commissions within 30 days of a 

Commission order regarding a similar proposal filed by PJM Interconnection, L.L.C. 

                                                 
1
  See Order Granting RTO Status Subject to Fulfillment of Requirements and Establishing Hearing 

and Settlement Judge Procedures, 106 FERC ¶ 61,280 at P 191 (March 24, 2004) (the “RTO 

Order”). 

2
 The New England transmission owners joining this filing consist of Bangor Hydro-Electric 

Company; Central Maine Power Company; New England Power Company; Northeast Utilities 

Service Company on behalf of its operating companies:  The Connecticut Light and Power 

Company, Western Massachusetts Electric Company, Public Service Company of New 

Hampshire, Holyoke Power and Electric Company, and Holyoke Water Power Company; NSTAR 

Electric & Gas Corporation on behalf of its operating affiliates: Boston Edison Company, 

Commonwealth Electric Company, Canal Electric Company, and Cambridge Electric Light 

Company; The United Illuminating Company; Vermont Electric Power Company, Inc., Fitchburg 

Gas and Electric Light Company (“Fitchburg”); and Unitil Energy Systems, Inc. (“Unitil”).  While 

Unitil and Fitchburg were not parties to the RTO filing made on October 31, 2003, Unitil and 

Fitchburg have elected to join the other New England transmission owners and the ISO in 

submitting this compliance filing. 
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(“PJM”).3  On June 28, 2004, the Commission issued an order addressing the April 29 

PJM Proposal, 4 triggering the 30-day period for this filing.  On July 29, 2004, in the 

above-captioned dockets, the Commission granted the Filing Parties’ request for an 

extension of the date for filing of this compliance filing, to August 11, 2004. 

I. BACKGROUND 

A. The RTO Order 

In the RTO Order, the Commission responded to concerns raised by the New 

England Conference of Public Utility Commissioners (“NECPUC”) that the RTO’s 

Information Policy should be revised to allow state utility commission access to 

confidential market data.5  The Commission stated that:  

NECPUC requests revisions to RTO-NE’s Information 
Policy regarding the information received, created and 

distributed by market participants and RTO-NE in 
connection with market settlements, system operations, and 
planning matters.  NECPUC argues that this information 

should be provided to state regulators in order to facilitate 
their evaluations of market issues at the state level.  

NECPUC also asserts that state regulators should be given 
access to all such materials, including certain confidential 
information collected by or developed by RTO-NE.6 

 

                                                 
3
  See PJM Interconnection, L.L.C., FERC Docket No. ER04-776-000 (filed April 29, 2004) (“PJM 

Proposal”). 

4
  See Order Accepting Tariff Revisions Subject to Modification, 107 FERC ¶ 61,322 (June 28, 

2004) (“June 28 PJM Order”).  

5
  The RTO Information Policy was not submitted by the Commission as part of the Filing Parties’ 

October 31, 2003 RTO filing and will be submitted to the Commission prior to the Operations 

Date for the RT O. 

6
  RTO Order at P 190. 
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The Commission found that NECPUC’s concerns were reasonable, but indicated that a 

proceeding in PJM addressing similar issues should serve as the lead case.  Specifically, 

the Commission stated that:  

uniformity in this policy across [the ISO’s] neighboring 
control areas would also serve a useful purpose and should 

also be considered.  Accordingly, because PJM is currently 
in the process of developing such a policy, we will allow 

PJM to serve as the lead case in this matter.  We will 
require the Filing Parties to submit a filing within 30 days 
of the date of our order addressing PJM’s policy, including 

what, if any, variations may be required in that policy as it 
would apply to RTO-NE.7 

 
B. New England Power Pool (“NEPOOL”) Information Policy 

Under the current NEPOOL arrangements, the rules and guidelines regarding the 

sharing of confidential information by the ISO are set forth in the NEPOOL Information 

Policy.  Section 2.1 of the NEPOOL Information Policy provides that the following types 

of information shall be considered confidential information: 

(a) Information that (i) is furnished by a Participant (the 
“Furnishing Participant”) to ISO New England, NEPOOL 
Committees or another Participant, (ii) constitutes trade 

secrets or commercial or financial information, the 
disclosure of which would harm the Furnishing Participant 

or prejudice the position of that Participant in the NEPOOL 
electricity markets, and (iii) has been designated in writing 
by the Furnishing Participant as confidential or proprietary 

either in the document which provided such information, in 
the transmittal materials accompanying such information, 

or in a separate document which identifies the information 
with sufficient specificity and clarity so that the entity 
receiving such information has been made aware that 

Furnishing Participant seeks confidential treatment for such 
information. 

                                                 
7
  RTO Order at P 191. 
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(b) Information that (i) is furnished by ISO New 
England to a Participant or a NEPOOL Committee, (ii) 
constitutes trade secrets or commercial or financial 

information the disclosure of which would have an adverse 
effect on the ability of ISO New England to perform its 

responsibilities under the ISO Agreement, and (iii) has 
been designated in writing by ISO New England as 
confidential or proprietary either in the document which 

provided such information, in transmittal materials 
accompanying such information, or in a separate document 

which identifies the information with sufficient specificity 
and clarity so that the entity receiving such information has 
been made aware that ISO New England seeks confidential 

treatment for such information. In addition, information 
relating to the job status or performance or terms of 

employment of any ISO New England employee shall be 
Confidential Information. 

(c) Information that (i) is furnished by a non-

Participant that takes part in a demand response program 
operated by ISO New England (a “DR Information 

Provider”) to ISO New England, NEPOOL Committees or 
any Participant in connection with the demand response 
program, (ii) constitutes trade secrets or commercial or 

financial information, the disclosure of which would harm 
the DR Information Provider or prejudice the position of 

the DR Information Provider in the demand response 
program, and (iii) has been designated in writing by the DR 
Information provider as confidential or proprietary either in 

the document which provided such information, in the 
transmittal materials accompanying such information, or in 

a separate document that identifies the information with 
sufficient specificity and clarity so that the entity receiving 
such information has been made aware that the DR 

Information Provider seeks confidential treatment for such 
information. 

(d) Any report, compilation or communication 
produced by ISO New England or a NEPOOL Committee 
that contains information described in Clause (a), (b) or (c) 

above and allows for the specific identification of the 
Furnishing Entity or the DR Information Provider.8 

                                                 
8
 Confidential information does not include information that (1) is or becomes generally available to 

the public without any party violating any obligation of secrecy relating to the information 

(continued...) 
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Unless specifically permitted by the NEPOOL Information Policy, the ISO may 

not disclose confidential information provided to the ISO by its market participants.  

Section 3.1(a) of the NEPOOL Information Policy provides that the ISO must refer 

requests for confidential information to the market participant that furnished such 

information to the ISO (the “Furnishing Participant”) and that the ISO may not release 

requested confidential information unless (i) the ISO is directed to do so by the 

Furnishing Participant or (ii) the ISO is ordered to do so by a court or regulatory agency 

with jurisdiction over such matters.  Notwithstanding the above limitation, Section 3.1(a) 

provides that “upon request of a regulatory agency, other than FERC or its staff, having 

appropriate jurisdiction and subject to an appropriate confidentiality order entered under 

such agency’s procedures sufficient to preserve the confidential nature of the information 

submitted, and with advance notice to the Furnishing Participant, ISO New England may 

submit Confidential Information to such agency.”9 

 

C. PJM Proposal 

The PJM Proposal is based on the following general principles: (i) state 

commissions should have access to confidential data, (ii) appropriate protections must 

ensure the confidentiality of information, (iii) PJM members should know when their 

________________________ 

(...continued) 

disclosed, or (2) is received by a NEPOOL participant in good faith from a third party who 

discloses such information on a non-confidential basis without violating any obligation of secrecy 

relating to the information disclosed, or (3) is defined as “Public Information,” in Section 3 of the 

NEPOOL Information Policy, or (4) can be shown by the recipient's prior records to have been 

already known to the recipient other than through disclosure by a third party which would not be 

subject to exclusion based on (2) above. 

9
 Emphasis in original. 
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data is being shared, (iv) the Commission should resolve disputes, and (v) flexibility 

should be built into the procedures.  The PJM Proposal consists of the following three 

documents: (x) a non-disclosure agreement between PJM and each person authorized to 

receive confidential information, (y) a certification by the state commissions for the 

benefit of PJM and its members setting forth the terms for use and protection of 

confidential information and identifying persons authorized to receive such information, 

and (z) amendments to the PJM Operating Agreement necessary to implement such 

information sharing provisions. 

The PJM Proposal provides a formal process through which the state 

commissions can request confidential information.  Such requests must be made in 

writing, but the PJM Proposal envisions and allows for situations in which confidential 

information could be disclosed orally in discussions with state commission personnel as a 

means of helping determine whether the state commission needs access to further 

confidential information.  PJM members affected by such requests must be notified by 

PJM, and those members have a right to challenge such requests.  In addition, under the 

PJM Proposal, the signatories to the non-disclosure agreements and the state certification, 

including the state commissions and their employees receiving such data, will agree to 

utilize the Commission as the forum for resolution of disputes regarding the release of 

confidential information.  Finally, in the event that a state commission elects not to 

participate in the PJM’s information sharing process, nothing in the PJM Proposal is 

intended to interfere with a state commission’s ability to obtain information under 

existing legal processes, or to supersede existing provisions regarding PJM’s 

responsibilities for protecting confidential information. 
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II. IMPLEMENTATION OF A SIMILAR PROPOSAL IN NEW ENGLAND 

A. Differences from the NEPOOL Information Policy 

As noted above, the NEPOOL Information Policy prohibits the ISO from 

disclosing confidential information to state commissions unless (i) the ISO is authorized 

to release the confidential information by the Furnishing Participant, (ii) the ISO has been 

ordered to release the confidential information by an agency with jurisdiction over such 

matters or (iii) such information is released to a state commission subject to an 

appropria te confidentiality order entered under such agency’s procedures sufficient to 

preserve the confidential nature of the information submitted, and with advance notice to 

the Furnishing Participant.  The information sharing provisions in the PJM Proposal 

establish a more streamlined method for the release of confidential information to state 

commissions that would alleviate the need for those state commissions to invoke more 

time-consuming legal processes.  This information sharing process could complement the 

existing provisions of the NEPOOL Information Policy regarding the sharing of 

information with state commissions.  Thus, the Filing Parties believe that, with certain 

modifications discussed below, the PJM Proposal may be reconciled with the NEPOOL 

Information Policy and implemented in New England. 

B. The Scope Of Confidential Information Covered Must Be More 

Precisely Defined. 

 The Filing Parties believe that the PJM provisions do not adequately define the 

scope of confidential materials that could be provided to state utility commissions.  The 

PJM Proposal seems to indicate that the proposal would apply to any information that 

would be considered non-public or confidential.  While the intent of the new provisions 
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seems to be to provide confidential market data to state commissions, the language 

proposed by PJM might be construed to apply to other confidential information that an 

ISO or RTO should not be compelled to disclose to state commissions, such as draft 

versions of reports and analyses, internal ISO documents not related to market data, and 

legally privileged information. 

The ISO raised these concerns in its response to the PJM filing.  In the PJM 

Order, the Commission stated that PJM’s definition of confidential information is 

adequate, but noted that “if ISO-NE believes that a further definition of the term 

‘confidential information’ is needed, the Commission can address that issue when ISO-

NE makes a filing related to sharing confidential information with state commissions.”10  

The ISO notes that the Commission did state, however, that “[t]he purpose of PJM’s 

proposal is to provide access to non-public or confidential market data to state 

commissions to enable them to carry out their regulatory functions.”11  This expression of 

the scope of confidential information covered comports with the ISO’s concerns, and the 

formal filing will indicate that other information, including, but not limited to, draft 

versions of reports and analyses, internal ISO and RTO documents not related to market 

data, and legally privileged information is not covered.  This is consistent with the 

definition of “Confidential Information” contained in the NEPOOL Information Policy 

currently in effect in New England. 

                                                 
10

  June 28 PJM Order at P 18. 

11
  June 28 PJM Order at P 18. 
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C. Potential Modifications Raised By NECPUC 

In addition to the modification discussed above, the ISO notes that several 

additional modifications have been raised with the ISO by NECPUC concerning the 

confidentiality agreements that set forth the terms and conditions for the sharing of 

confidential market data with state commissions by the ISO.  First, NECPUC states that 

having the non-disclosure agreement signed by one authorized person from each state 

commission will be sufficient, rather than requiring each person that will have access to 

confidential market information to sign the non-disclosure agreement.  Such authorized 

persons will be specified on the certification from the applicable state commission (the 

“Authorized State Commission”) to the ISO, and therefore, disclosure will be limited to a 

defined number of persons known to the ISO.  The Filing Parties support this 

modification, provided that (i) the non-disclosure agreement specifies that the person 

signing the non-disclosure agreement is authorized to bind all members of the Authorized 

State Commission; (ii) disclosures of confidential information are limited to those 

authorized persons who require the information in order to carry out the regulatory 

functions of the Authorized State Commission; and (iii) the non-disclosure agreement 

contains a provision making the Authorized State Commission responsible for breaches 

by any of its employees or other representatives. 

Second, NECPUC requests that the Commission, in its order approving 

information sharing provisions for New England, find that certain market information, 

such as bid data (that is less than six-months old), generator specific outage information 

and fuel supply contract information, constitutes confidential market data warranting 

protection from disclosure.  Such a finding may give certain state commissions, such as 
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the Vermont Public Service Board, a clearer basis under state law to maintain the 

confidentiality of the information, and will obviate the need for those commissions to 

issue a protective order and execute a separate non-disclosure agreement each time 

confidential information is requested.  Third, NECPUC suggests that the provisions of the 

non-disclosure agreement relating to the destruction or return of confidential materials 

should be modified to accommodate limitations in state laws, which may prohibit state 

commissions from returning or destroying the confidential materials.  The Filing Parties 

believe that these modifications could be reasonable if properly formulated.  Such 

modifications would be consistent with the general need to ensure tha t the provisions of 

the RTO’s Information Policy relating to the sharing of confidential data with state 

commissions take into account all applicable state laws governing the terms under which 

state commissions can maintain the confidentiality of trade secrets and other confidential 

information. 

 Fourth, NECPUC recommends that, because state commissions will be acting in 

accordance with Commission orders regarding confidentiality, the non-disclosure 

agreement should be modified to specify the Authorized State Commission’s 

responsibility to defend against disclosure.  That responsibility would include informing 

the reviewing court that the Commission has found the material at issue to be 

confidential, explaining to the court the process for obtaining the material and advising 

the court of the state commission’s obligation not to disclose the confidential 

information.  In addition, the state commission would be free to raise other defenses or to 

conclude that they are better raised by other interested parties.  The Filing Parties take no 

position as to this issue. 
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III. STAKEHOLDER PROCESS 

The Filing Parties agree that the PJM Proposal is a valuable template for the 

development of a proposal for sharing confidential market data with state commissions in 

New England.  As contemplated by the Commission in the RTO Order, this filing simply 

discusses possible modifications to the PJM Proposal that the Filing Parties believe may 

be required to create an effective information sharing plan for New England, including  

concerns raised by NECPUC regarding the implementation of a similar plan in New 

England. 

In addition to its discussions with NECPUC representatives, the ISO has engaged 

in discussions with members of the NEPOOL Markets Committee regarding the PJM 

Proposal and the adoption of a similar information sharing mechanism in New England.  

Further, the ISO has been reviewing the PJM Proposal internally and considering 

modifications to the NEPOOL Information Policy that could be incorporated into the 

Information Policy for the New England RTO in order to implement the PJM information 

sharing provisions.  The ISO expects to present such modifications for full stakeholder 

review and a vote in September.12  The Filing Parties plan to make a formal filing 

pursuant to Section 205 of the Federal Power Act to implement these provisions as part 

of the RTO’s Information Policy when that policy is filed with the Commission, 

incorporating both stakeholder input and any guidance from the Commission, resulting 

from the instant filing, which the Commission may provide prior to a formal filing in 

September. 

                                                 
12

 The Filing Parties reserve the right to raise other issues in the stakeholder process. 
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IV. CONCLUSION 

The Filing Parties respectfully request that the Commission accept this filing in 

compliance with its directives in the RTO Order.  A proposed notice of filing and diskette 

are enclosed. 

 

Respectfully submitted,  
 

 
 _______________________________ 

James H. Douglass 

Senior Regulatory Counsel 
ISO New England Inc. 

One Sullivan Road 
Holyoke, MA 01040-2841 
(413) 540-4559 

 
 

_______________________________ 
Howard H. Shafferman 
Patrick R. Gillard 

Ballard Spahr Andrews & Ingersoll, LLP 
601 13th Street, N.W., Suite 1000 South 

Washington, D.C.  20005 
(202) 661-2205 
 

 
Counsel for ISO New England Inc. 
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BANGOR-HYDRO ELECTRIC COMPANY 

 

By:__________________________________ 

Wendy N. Reed 
Wright & Talisman, P.C. 
1200 G Street, N.W. 

Suite 600 
Washington, D.C. 20005-3802 

 
CENTRAL MAINE POWER COMPANY 

By:__________________________________ 
R. Scott Mahoney 

Director, Legal & Professional Services 
Central Maine Power Company 
83 Edison Drive 

Augusta, ME 04336 
 

NEW ENGLAND POWER COMPANY 

 

By:__________________________________ 

Kenneth G. Jaffe 

Sean A. Atkins 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, NW, Suite 300 

Washington, DC 20007-5116 
 

NORTHEAST UTILITIES SERVICE 

COMPANY 

 

By:__________________________________ 

David B. Raskin 

Viet H. Ngo 
Steptoe & Johnson 
1330 Connecticut Avenue, N.W. 

Washington, DC  20036-1795 
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NSTAR ELECTRIC & GAS CORPORATION 

By:__________________________________ 

Neven Rabadjija 
Mary E. Grover 

Legal Department 
800 Boylston Street 
Boston, MA  02199-8003 

 
THE UNITED ILLUMINATING COMPANY 

By:__________________________________ 

G. Philip Nowak 

Akin Gump Strauss Hauer & Feld LLP 
1333 New Hampshire Avenue, N.W. 

Washington, D.C. 20036 
 
VERMONT ELECTRIC POWER COMPANY, 

INC. 

 

By:__________________________________ 

Thomas N. Wies  
366 Pinnacle Ridge Road  

Rutland VT 05701 
 

FITCHBURG GAS AND ELECTRIC LIGHT 

COMPANY; UNITIL ENERGY SYSTEMS, 

INC. 

 

By:__________________________________ 

Sonia C. Mendonca 

LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
1875 Connecticut Avenue, NW 

Washington, DC 20009-5728 
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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 
ISO New England Inc., et al.   Docket Nos. RT04-2-___ 
       ER04-116-___ 

 
Bangor Hydro-Electric Company, et al.  Docket No.  ER04-157-___     

 
The Consumers of New England v. New  Docket No.  EL01-39-___ 
  England Power Pool 

 

NOTICE OF FILING 

(___________) 

 
 Take notice that on August 11, 2004, ISO New England Inc and the New England 

Transmission Owners submitted a report in compliance with the March 24, 2004 order of the 
Federal Energy Regulatory Commission, 106 FERC ¶ 61,280 (2004) regarding the sharing of 

confidential information with state commissions. 
 
 Copies of said filing have been served upon all parties to this proceeding, upon all 

NEPOOL Participants (electronically), non-Participant Transmission Customers, and the 
governors and regulatory agencies of the six New England states. 

 
 Any person desiring to intervene or to protest this filing should file with the Federal 
Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426, in accordance 

with Rules 211 and 214 of the Commission's Rules of Practice and Procedure (18 CFR 385.211 
and 385.214).  Protests will be considered by the Commission in determining the appropriate 

action to be taken, but will not serve to make protestants parties to the proceeding.  Any person 
wishing to become a party must file a motion to intervene.  All such motions or protests should 
be filed on or before the comment date, and, to the extent applicable, must be served on the 

applicant and on any other person designated on the official service list.  This filing is available 
for review at the Commission or may be viewed on the Commission's web site at 

http://www.ferc.gov, using the “eLibrary” link.  Enter the docket number excluding the last three 
digits in the docket number field to access the document.  For assistance, contact FERC Online 
Support at FERCOnlineSupport@ferc.gov or toll- free at (866)208-3676, or for TTY, contact 

(202)502-8659.  Protests and interventions may be filed electronically via the Internet in lieu of 
paper; see 18 CFR 385.2001(a)(1)(iii) and the instructions on the Commission's web site under 

the “e-Filing” link.  The Commission strongly encourages electronic filings. 
 
 

Comment date:________________________ 
 

 
  Magalie R. Salas 
   Secretary 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have this day served the foregoing document upon each 

person designated on the official service list compiled by the Secretary in this proceeding, 

and upon all NEPOOL Participants (electronically), non-Participant Transmission 

Customers, and the governors and regulatory agencies of the six New England states. 

Dated at Washington, D.C. this 11th day of August, 2004. 

 

 _____________________ 
 Pamela S. Higgins 
 Ballard Spahr Andrews & Ingersoll, LLP 

 601 13th Street, N.W., Suite 1000 South 
 Washington, D.C.  20005 

 202-661-2258 
 
 

 
 

 


