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1 . I nt roduct ion 

 

New developm ent  will often result  in 

increased pressure on infrast ructure and 

services. This creates dem and for 

addit ional or im proved com m unity 

facilit ies.  I n the absence of such 

im provem ent  there could be a 

det r im ental effect  on local am enity and 

the quality of the environm ent . 

 

Developers have a responsibilit y, 

through the planning process, to 

m anage the im pact  of growth. They 

should m ake sure that  all developm ent  

m akes a posit ive cont r ibut ion to 

sustainable developm ent , providing 

social,  econom ic and environm ental 

benefits to the com m unity. 

 

This guidance sets out  the council’s 

approach to planning obligat ions and is 

intended to provide users of the 

planning service with guidelines to what  

obligat ions will be sought  and the 

council’s procedure for processing them . 

 

The council has adopted supplem entary 

planning guidance (SPG)  and a num ber 

of supplem entary planning docum ents 

(SPDs)  covering var ious types of 

obligat ions.  Brief details of t ypes of 

obligat ions, policy just ificat ion and 

thresholds are given in sect ion five.  

Further details including relevant  

form ulae for the calculat ion of 

cont r ibut ions are given within the 

relevant  SPG and SPD links to which can 

also be found within sect ion five. 

 

2 . Status of the guidance 

 

This guidance has not  been form ally 

adopted as SPD. I t  is intended to draw 

together various obligat ions, the policy 

basis for which is established within 

developm ent  plan policy, SPGs and 

SPDs, and provide further guidance on 

the approach to planning obligat ions and 

procedure. 

3 . W hat  is a  planning obligat ion? 

 

Planning obligat ions secure 

infrast ructure and service provision to 

m ake developm ent  acceptable which 

would otherwise be unacceptable in 

planning term s. 

 

A planning obligat ion is a legally binding 

agreem ent  entered into by the 

developer. I t  requires the developer to 

carry out  certain works or cont r ibute 

towards the provision of m easures to 

m it igate the negat ive im pact  of the 

developm ent  and ensure that  it  m akes a 

posit ive cont r ibut ion to the local 

com m unity. 

 

Planning obligat ions can take the form  of 

unilateral undertakings m ade by a 

developer or agreem ents m ade joint ly 

between local authorit ies and developers 

through negot iat ion in the context  of 

grant ing planning perm ission. 

 

4 . Legislat ive and nat ional policy 

context  

 

The legislat ive fram ework for planning 

obligat ions is set  out  in Sect ion 106 of 

the Town and Count ry Planning Act  

1990, as am ended by sect ion 12 of the 

Planning and Com pensat ion Act  1991 

and brought  into force on 25 October 

1991 by Statutory I nst rum ent  no. 

1991/ 2272. 

 

The nat ional planning policy fram ework 

(NPPF)  replaces circular 05/ 2005 and 

provides local author it ies with guidance 

on the use of planning obligat ions under 

sect ion 106 of the Town and Count ry 

Planning Act . 

 

The NPPF sets out  three tests which 

m ust  be sat isfied in order for obligat ions 

to be required.  These tests have also 

been integrated into legislat ion at  

regulat ion 122 of The Com m unity 

I nfrast ructure Levy (CI L)  Regulat ions 
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2010 as am ended.  These state that  a 

planning obligat ion m ay only const itute 

a reason for grant ing planning 

perm ission for the developm ent  if the 

obligat ion is:  

 necessary to m ake the developm ent  

acceptable in planning term s;   

 direct ly related to the developm ent ;  

and  

 fair ly and reasonably related in scale 

and kind to the developm ent . 

 

Planning Policy Statem ent  (PPS)1 sets 

out  the governm ent ’s object ive for the 

delivery of sustainable developm ent , at  

the heart  of which is the sim ple idea of 

ensuring a bet ter quality of life for 

everyone.  PPS1 recognises that  

developm ent  can adversely affect  people 

who do not  benefit  direct ly and that  

obligat ions can reduce such im pacts. 

 

Further specific guidance in relat ion to 

providing affordable housing is given 

within PPS3. 

 

Planning policy statem ents are soon to 

be replaced by the Nat ional Planning 

Policy Fram ework.  The draft  version 

includes sim ilar guidance to the above 

with regard to planning obligat ions and 

affordable housing. 

 

5 . Types of obligat ion 

 

A planning obligat ion m ay rest r ict  

developm ent  or use of the land, or 

require operat ions or act ivit ies to be 

carr ied out  in, on, under or over it .  I t  

m ay require the land to be used in any 

specified way or require paym ents to be 

m ade to the relevant  authority, either in 

a single sum  or per iodically. 

 

The council will,  where possible, seek to 

m ake developm ent  proposals acceptable 

which m ight  otherwise be unacceptable, 

through the use of planning condit ions 

as opposed to obligat ions. 

 

5 .1  Transportat ion 

 

The council’s Transport  Cont r ibut ions 

SPD sets out  when and how 

t ransportat ion infrast ructure and 

enhancem ents are required as part  of 

developm ent  proposals.  The SPD 

provides interpretat ion to saved policies 

TRA10 and TRA11 of the adopted City of 

Norwich Replacem ent  Local Plan. 

 

The council considers that  developers 

m ay reasonably be expected to pay for, 

or cont r ibute to, the cost  of t ransport  

infrast ructure which would not  have 

been necessary but  for their  

developm ent . 

 

A t ransportat ion cont r ibut ion will be 

required to provide support  for the city-

wide t ransport  infrast ructure 

im provem ent  program m e to reduce the 

wider im pact  of significant  developm ent  

proposals.  The cont r ibut ion will be 

t r iggered by the following thresholds:  

 for resident ial developm ents -  10 

or m ore dwellings;  

 for A1, A2, A3, A4 and A5 uses – 

500sqm gross floor area;  

 B1, B2 and B8 uses over 200sqm  

gross floor area;  

 cont r ibut ions m ay also be 

t r iggered by C1, C2, D1, D2 and 

sui generis uses subject  to 

considerat ion of a t ransport  

assessm ent . 

 

Transport  assessm ents subm it ted with 

applicat ions for significant  developm ent  

proposals will be taken into account  

when determ ining the infrast ructure and 

enhancem ents required as part  of any 

developm ent  proposal. 

 

On a case by case basis where it  is 

dem onst rated that  the recent  form er use 

of a site had a greater t ransport  im pact  

than the proposed use, the t ransport  

cont r ibut ion m ay not  be considered 

necessary. 
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For significant  new developm ents it  m ay 

be necessary to include obligat ions for a 

schem e m anaging const ruct ion t raffic.  

This will only be necessary where the 

const ruct ion t raffic result ing from  the 

developm ent  could have a significant  

im pact  on the highway network. 

 

5 .2  Open space and play provision 

 

The Open Space and Play Provision SPD 

provides details of how saved policies 

SR4 and SR7 of the adopted City of 

Norwich Replacem ent  Local Plan will be 

im plem ented.  The policies seek open 

space and play equipm ent  to serve new 

housing developm ents.  Either on-site 

provision or a financial cont r ibut ion will 

be t r iggered by the following thresholds:  

 Playspace -  10 or m ore child bed 

spaces;  

 Open Space – I n the City Cent re 

(as defined by the adopted Local 

Plan I nset  Maps) , 25 dwellings or 

m ore.  Elsewhere, 40 dwellings or 

m ore. 

 

A child bed space (cbs)  is defined as any 

bedroom s addit ional to the first  bedroom  

in a dwelling.  For exam ple, a two 

bedroom  house provides 1cbs, a three 

bedroom  house provides 2cbs and a 

house with four or m ore bedroom s 

provides 3cbs. 

 

The m ethod of provision should be 

agreed with the case officer at  pre-

applicat ion stage. 

 

5 .3  Affordable housing 

 

The target  proport ion of affordable 

housing is:  

 20%  on sites of between 5 and 9 

dwellings (with tenure m ix to be 

agreed on a site by site basis) ;  

 30%  on sites of between 10-15 

dwellings (with tenure m ix to be 

agreed on a site by site basis)  

 33%  on sites of 16 dwellings or 

m ore with approxim ately 85%  

social rented and 15%  

interm ediate tenures. 

  

The requirem ents for affordable housing 

are set  out  in m ore detail within policy 4 

of the adopted Joint  Core St rategy for 

Broadland, Norwich and South Norfolk 

2011. 

 

The proport ion of affordable housing 

sought  m ay be reduced and the balance 

of tenures am ended where it  can be 

dem onst rated that  site characterist ics, 

including infrast ructure provision, 

together with the requirem ent  for 

affordable housing would render the site 

unviable in prevailing m arket  condit ions, 

taking account  of the availabilit y of 

public subsidy to support  affordable 

housing.  Procedural guidance on 

developm ent  viabilit y is given at  sect ion 

7.0 below. 

 

5 .4  County council obligat ions 

 

The Norfolk County Council Planning 

Obligat ions Standards sets out  the 

requirem ents for obligat ions relat ing to 

county council services as required 

through saved policy HOU6 of the 

adopted City of Norwich Replacem ent  

Local Plan. 

 

The m ajority of the obligat ions relate to 

resident ial developm ents and will be 

t r iggered on developm ents of 25 

dwellings and over. 

 

The obligat ions pr im arily relate to 

educat ion, library, fire hydrant  and 

social service provision. 

 

Educat ion and library cont r ibut ions are 

calculated on a needs based assessm ent  

taking into account  capacity and facilit ies 

at  local schools and librar ies.  This 

m eans the county council will need to be 

consulted on developm ents of 25 
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dwellings and over in order to ascertain 

the exact  requirem ents.  

 

5 .5  Heritage interpretat ion 

 

The Heritage I nterpretat ion SPD 

provides details of how saved policy 

TVA8 of the City of Norwich Replacem ent  

Local Plan will be interpreted.  I t  

explains the requirem ents for heritage 

interpretat ion on significant  

developm ents affect ing sites or buildings 

of significant  heritage interest .   Such 

interpretat ion can often be secured via 

condit ion.  

 

5 .6  Green links and r iverside w alks 

 

Developm ent  proposals on sites next  to 

or within exist ing or proposed r iverside 

walks and green links (as detailed within 

the City of Norwich Replacem ent  Local 

Plan Proposals Maps)  will be required to 

provide for or enhance that  link, 

including the provision of public access. 

 

The Green Links and Riverside Walks 

SPD provides further details on the 

provision of green links and r iverside 

walks.  I t  interprets saved policies SR11 

and SR12 of the adopted City of Norwich 

Replacem ent  Local Plan. 

 

5 .7  Shopm obility 

 

Major new retail developm ents in excess 

of 1000sqm  and any new short  stay car 

parking facilit ies in excess of 300 spaces 

in the city cent re will be expected to 

cont r ibute to the enhancem ent  of the 

shopm obility schem e through saved 

policy SHO8 of the adopted City of 

Norwich Replacem ent  Local Plan. 

 

5 .8  Others 

 

I n certain circum stances it  m ay be 

necessary to use planning obligat ions to 

cover issues which are not  ident ified 

above.  I n part icular this would be the 

case where, due to the part icular 

circum stances of any case, planning 

condit ions cannot  be used to m ake 

developm ent  proposals acceptable which 

m ight  otherwise be unacceptable.  

Mat ters covered m ay include, am ong 

others, t rees, flood r isk, archaeology, 

contam inat ion and enhancem ent  of 

public areas outside the developm ent  

site. 

 

6 . Com m unity I nfrast ructure Levy 

 

Norwich City Council is proposing to 

int roduce a Com m unity I nfrast ructure 

Levy (CI L)  and this will apply to all 

relevant  developm ents that  gain 

planning perm ission following its form al 

int roduct ion.  I t  will affect  applicat ions 

subm it ted pr ior to, but  not  determ ined 

by, this date and which is current ly 

expected to be Autum n 2012.  CI L will 

replace m any elem ents of sect ion 106 

agreem ents such as financial 

cont r ibut ions for childrens' play, open 

space, t ransport ,  librar ies, educat ion  

and from  this date Sect ion 106 

agreem ents will only be used for 

affordable housing and for som e specific 

m at ters which are essent ial for  the 

part icular site to be developed. CI L will 

apply to dwellings of one resident ial unit  

upwards and other developm ent  of over 

100sq.m  gross internal area.  For the 

latest  inform at ion on the int roduct ion of 

CI L including draft  charging schedules 

please see the Greater Norwich 

Developm ent  Partnership Website. 

 

7 . Viability 

 

The council considers costs should be 

expected to be incurred when delivering 

a sustainable, high quality developm ent . 

These should not  reduce the abilit y of 

the site to cont r ibute towards relevant  

planning object ives. 

 

Where several developm ents are 

proposed in close proxim ity to each 
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other and the cum ulat ive effect  will 

result  in a requirem ent  for new 

infrast ructure, the council m ay pool 

cont r ibut ions from  each of the 

developm ents in order to fund the 

necessary infrast ructure in an equitable 

way. 

 

The onus will be on the applicant  to 

dem onst rate if the requirem ents of the 

council would significant ly harm  the 

viabilit y of their  proposal. 

 

Where there is a need for the council to 

seek professional advice from  the 

council’s property services team  or an 

independent  third party to assess 

subm it ted viabilit y evidence, any costs 

incurred are to be m et  by the applicant .  

Such costs will also be incorporated into 

the viabilit y appraisal.  The applicant  will 

be given an est im ate of expected cost  of 

professional fees, and the applicant  will 

need to pay the est im ated costs to the 

Council inclusive of any VAT pr ior to this 

advice being sought .  Charges for 

professional advice are likely to be by 

the hour and clearly cost  will vary on a 

case by case basis.  Any unspent  m onies 

will be returned to the applicant .  

Equally if the costs of the advice are 

likely to exceed the est im ated costs 

further m onies will be sought  from  the 

applicant . 

 

I n order to fully assess viabilit y the onus 

is on the applicant  to produce a 

sufficient ly detailed viabilit y assessm ent  

and this should include the following as 

a m inim um :   

 floor plans to scale with a design and 

access statem ent ;   

 support ing reports for any site 

abnorm als;   

 full quant it y surveyor cost  

assessment ;   

 m arket  evidence and detailed 

valuat ion reports;   

 Two full v iabilit y appraisals including 

a cash flow ( ideally using a 

recognised viabilit y m odel such as 

the HCA or Three Dragons Model.  I f 

using the Three Dragons Model a 

separate cash flow should be 

subm it ted) .  One appraisal with the 

policy com pliant  package of planning 

obligat ions and another with a 

package of planning obligat ions which 

the applicant  considers is viable in 

the current  m arket ;  

 the developm ent  program m e. 

 

Please note that  the pr ice paid for the 

site is not  relevant  to the viabilit y 

appraisal which should be based on a 

residual land value m odel.  I t  will 

however be relevant  to provide an 

exist ing or alternat ive use value and any 

such value should be supported by 

m arket  evidence and valuat ion reports. 

 

The pr ice paid for the site m ay be 

relevant  to the deliverabilit y of the site 

and you m ay wish to tell us separately 

what  pr ice was paid for the site in order 

for deliverabilit y to be taken into 

account . 

 

I t  is likely to take approxim ately 3 

weeks to provide a response to viabilit y 

assessm ents from  receipt  of all the 

necessary inform at ion.  Where viabilit y 

is an issue it  is st rongly recom m ended 

that  pre-applicat ion advice is sought .  

Such negot iat ions can take a significant  

am ount  of t im e. There will not  be 

sufficient  t im e during the course of a 

planning applicat ion to have m eaningful 

negot iat ions on the viabilit y of a 

schem e.  Therefore any applicat ion 

subm it ted with a viabilit y assessm ent  

and which has not  benefit ted from  pre-

applicat ion advice is likely to be 

determ ined on the basis of the 

inform at ion subm it ted and will not  be 

negot iated during the course of the 

applicat ion. 

 

Norwich City Council operate a paid for 

pre-applicat ion advice service.  Further 
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details of this are available on our 

website.  The validat ion requirem ents 

detail the inform at ion required to be 

subm it ted with form al planning 

applicat ions, including inform at ion 

required on planning obligat ions. 

 

Negot iat ion over the level of 

cont r ibut ions will take account  of the 

econom ics of the developm ent  as well as 

any abnorm al costs and other planning 

object ives that  m ay affect  the viabilit y of 

the proposal.  

 

Proven im pact  on viabilit y will be a 

m ater ial considerat ion in the assessm ent  

of a planning applicat ion. The relevant  

weight  given to this and any failure to 

com ply with developm ent  plan policy will 

be considered on a case-by-case basis. 

 

I f it  is apparent  that  poor viabilit y, or  

deliverabilit y is due to part icular aspects 

of the design, density or layout  it  m ay 

be appropriate for the design to be 

am ended to address these issues where 

this would be com pat ible with other 

planning policy object ives. 

 

8 . Prior it isat ion 

 

Where it  has been agreed that  the 

developm ent  in quest ion is unviable with 

the full package of planning obligat ions, 

the planning obligat ions will be 

pr ior it ised on the basis of the Councils 

Prior it isat ion Fram ework.  This 

pr ior it ises site specific cr it ical 

requirem ents over other essent ial policy 

requirem ents.  Decisions on the 

pr ior it isat ion will be for the Council to 

determ ine and these decisions will be 

guided by relevant  Council officers. 

 

9 . Locat ion of provision 

 

Wherever possible, provision should be 

m ade on-site for facilit ies required 

through a planning obligat ion.  However, 

there will be cases where this is neither 

pract icable, appropriate or within the 

exist ing Local Plan policy context .  I n 

these instances the council will require 

financial cont r ibut ions towards providing 

these facilit ies at  an appropriate 

alternat ive locat ion. 

 

The council will consider the issue of 

whether facilit ies are to be provided on 

or off- site on a case-by-case basis. 

However, where affordable housing 

obligat ions are required it  is expected 

that  in all but  very except ional cases 

provision will be on-site. 

 

The City Council Cabinet  have adopted 

an inter im  statem ent  on affordable 

housing which will have weight  in the 

determ inat ion of planning applicat ions.  

The docum ent  sets out  the except ional 

circum stances where an off-site 

cont r ibut ion to affordable housing m ay 

be acceptable and establishes a 

m ethodology for the calculat ion of 

paym ents. 

 

1 0 . Procedure for  draft ing 

agreem ents 

 

I t  will be necessary to com plete a legal 

agreem ent  or suitable undertaking 

before planning perm ission can be 

granted. 

 

Where there are delays in com plet ing 

the S106 agreem ent  which m ay lead to 

the applicat ion running over its 8 or 13 

week determ inat ion period the 

applicat ion is likely to be refused on the 

basis of a lack of any suitable planning 

obligat ion even if there are no other 

reasons for refusal.  The onus is on the 

applicant  to supply the necessary 

undertaking or agreem ent  to adequately 

secure the relevant  obligat ions. 

 

I n order to avoid delays during the 

applicat ion process, either a draft  

planning obligat ion will need to be 

subm it ted with the planning applicat ion 
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or inst ruct ion form s to allow our 

solicitors to draft  an agreem ent .   

 

Developers will be required to pay for 

the city council’s costs and where 

appropriate the county council’s costs in 

draft ing, negot iat ing and com plet ing the 

agreem ent .  We will therefore also 

require a solicitors undertaking to cover 

our legal costs in processing and 

com plet ing the legal agreem ent  or 

undertaking.  This will be required pr ior 

to any legal work being carr ied out  on 

the agreem ent . Further guidance is 

given in the Councils validat ion 

requirem ents. 

 

Applicants are st rongly advised to get  

professional legal advice, but  if they 

choose not  to do so, we would require 

full paym ent  of our init ial legal fees up 

front . 

 

The S106 inst ruct ion form s at tached at  

appendix A will need to be com pleted.  

These will detail the obligat ions which 

are required ( the Heads of Term s)  and 

provide a solicitors undertaking for the 

City Council to draft / consider, negot iate 

and com plete the agreem ent .  The 

am ount  of the init ial undertaking will 

need to be discussed with the case 

officer in consultat ion with the Councils 

solicitors.  The solicitors undertaking 

cannot  be com pleted by the applicant ,  it  

m ust  be com pleted by the applicants 

solicitor.  I t  is recom m ended that  pre-

applicat ion discussions are held pr ior to 

the subm ission of any planning 

applicat ion where the heads of term s 

can be discussed and agreed with the 

case officer.  Norwich City Council 

operate a paid for pre-applicat ion advice 

service.  Further details of this are 

available on our website. 

 

The City Council wishes the agreem ent  

to be com pleted quickly and to ensure 

that  the costs of com plet ing the 

agreem ent  are kept  to a m inim um . To 

achieve this, the council will seek 

wherever possible to use standard 

tem plates for the issues to be included, 

and to m inim ise the involvem ent  of the 

council’s legal representat ives in any 

negot iat ion.  At tached at  appendix B is a 

S106 tem plate which includes standard 

clauses for obligat ions which are often 

included in S106 agreem ents.  This can 

be used as a tem plate where the 

applicant ’s solicitors are providing a first  

draft . 

 

1 1 . Subm ission of undertakings 

 

As an alternat ive to an agreem ent  an 

undertaking can be subm it ted with any 

planning applicat ion in order to m eet  the 

policy requirem ents for any obligat ions.  

I t  is im portant , if an undertaking is 

subm it ted, that  it  sat isfactor ily secures 

the relevant  provisions. 

 

A solicitors undertaking to cover our 

legal costs in reviewing the undertaking 

will also be required. 

 

The draft  agreem ent  given at  appendix 

B provides typical clauses which the 

Council would expect  to be included in 

an undertaking.  Please however bear in 

m ind that  an undertaking cannot  place 

any obligat ions on the Council or County 

Council such as requirem ents to pay 

com m uted sum s back to the applicant  if 

unspent .  For this reason undertakings 

are rarely used. 

 

1 2 . Financial contr ibut ions 

 

All financial cont r ibut ions contained in 

planning agreem ents or undertakings 

will be index linked using either the 

RI CS Building Cost  I nform at ion Service 

All in Tender I ndex or the Retail Prices 

I ndex to the date of the com m it tee 

resolut ion or delegated recom m endat ion 

to approve the applicat ion. 
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Unless otherwise agreed, all com m uted 

paym ents should be t r iggered on first  

occupat ion of the developm ent .  For 

significant  m ajor applicat ions where 

developm ent  is phased, paym ents can 

be t r iggered on first  occupat ion of each 

phase. 

 

Planning agreem ents or undertakings 

shall also provide for interest  to be paid 

on any late paym ents at  the annual rate 

of 2 per cent  above base rate.  

 

Repaym ent  of unspent  cont r ibut ions plus 

any interest  incurred on it  will be 

possible where an agreem ent  is entered 

into.  The t im e period depends on the 

part icular piece of infrast ructure or 

service the m onies are assigned to. 

 

1 3 . Out line applicat ions 

 

I t  will be necessary to secure obligat ions 

at  the out line planning applicat ion stage.  

There will be cases where final num bers 

of dwellings or sizes of floor space are 

not  fixed in which case it  m ay be 

necessary to include form ulae within the 

agreem ent  it self to ensure the necessary 

flexibilit y is in place. 

 

1 4 . Variat ions of obligat ions 

 

I t  m ay be necessary to vary or am end 

an obligat ion.  This would usually occur 

where there is a proposal to am end an 

exist ing consent  or where an applicat ion 

to vary a condit ion has been subm it ted. 

 

A planning obligat ion m ay not  be 

m odified or discharged except  by 

agreem ent  between the authority and 

the person or persons against  whom  it  is 

enforceable (or their  successors) . This 

would be via a deed of variance under 

S106A of the Town and Count ry Planning 

Act  1990 as am ended. 

 

Developers will be required to pay for 

the council’s costs in draft ing, 

negot iat ing and com plet ing any deed of 

variance. 

 

There will be occasions where 

developers wish to enter into 

negot iat ions on the content  of a S106 

agreem ent  following its com plet ion and 

the grant  of planning consent  due to 

concerns over viabilit y.  The council is 

happy to enter into such negot iat ions, 

however will require paym ent  for 

officer ’s t im e spent  undertaking these 

negot iat ions.  The guidance on viabilit y 

at  sect ion seven above will be relevant  

to such negot iat ions.  

 

I n order to start  these negot iat ions we 

will need a request  in writ ing, along with 

the viabilit y inform at ion detailed at  

sect ion seven above.  On receipt  we will 

provide advice on the init ial fee required 

to undertake these negot iat ions.  This 

will include the costs of any third party 

professional fees.  The fee will need to 

be received prior to any work taking 

place.  Officer t im e will be recorded and 

charged by the hour and any unspent  

m onies will be refunded at  the end of 

the process.  Equally if the t im e spent  is 

likely to exceed the init ial paym ent  

further m onies are likely to be sought . 

 

This process does not  provide for any 

am endm ents to the details or condit ions 

of the original consent , only the content  

of the S106 agreem ent  can be am ended.  

Ult im ately the decision on whether to 

agree to an am endm ent  to the S106 will 

be with elected m em bers of the City 

Councils Planning Applicat ions 

Com m it tee.   

 

The applicant / developer should be aware 

that  if the Council decide not  to agree to 

an am endm ent  there is no r ight  of 

appeal.  The alternat ive is to subm it  a 

new applicat ion for planning perm ission 

where there would be a r ight  of appeal. 
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1 5 . Further guidance and useful 

links 

 

 DCLG Planning Obligat ions Pract ice 

Guidance 

 Law Society’s Model Planning 

Obligat ion 

 Circular 11/ 95, The Use of 

Condit ions 

 Com m unity I nfrast ructure 

Regulat ions 2010 

 

 

 

 

1 6 . Contacts 

 

Planning Services, Norwich City Council,  

City Hall,  St . Peter 's St reet ,  Norwich, 

NR2 1NH. 

 

e-m ail:  planning@norwich.gov.uk 

 

For queries relat ing to county council 

obligat ions only:  

 Planning Obligat ions Team  Leader 

Norfolk County Council,  County Hall,  

Mart ineau Lane, Norwich, NR1 2DH 

 

e-m ail:  stephen.faulkner@norfolk.gov.uk 

http://www.communities.gov.uk/publications/planningandbuilding/planningobligationspractice
http://www.communities.gov.uk/publications/planningandbuilding/planningobligationspractice
http://www.lawsociety.org.uk/influencinglaw/policyinresponse/view=article.law?DOCUMENTID=428307
http://www.lawsociety.org.uk/influencinglaw/policyinresponse/view=article.law?DOCUMENTID=428307
http://www.communities.gov.uk/publications/planningandbuilding/circularuse
http://www.communities.gov.uk/publications/planningandbuilding/circularuse
http://www.legislation.gov.uk/ukdsi/2010/9780111492390/contents
http://www.legislation.gov.uk/ukdsi/2010/9780111492390/contents
mailto:planning@norwich.gov.uk
mailto:stephen.faulkner@norfolk.gov.uk


Appendix A  

S1 0 6  I nst ruct ion Form s 
 

1 . Applicat ion Details 

 

Applicat ion Num ber ( if known)  
 

 

I nform al Reference Num ber ( if known)  
 

 

Planning Case Officer ( if pre-applicat ion with whom  

discussions have taken place)  I f no pre-applicat ion 

discussions have taken place we would st rongly advise 

contact ing us to discuss your proposals pr ior to 

subm ission. 

 

 

Site Address Details:   

Address Line 2  

  

Postcode  
 

Proposed Developm ent :  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2 . Applicant  Details 

 

Applicant  Nam e:   

Applicant  Com pany:   

Applicant  Address:   

Address Line 2  

Town & County  

Postcode  

Tel:   

E-m ail:   
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3 . Agent  Details 

 

Agent  Nam e:   

Agent  Com pany:   

Agent  Address:   

Address Line 2  

Town & County  

Postcode  

Tel:   

E-m ail:   

 

4 . Details of Land Ow nership ( I ncluding all freehold and leasehold interests.  I f more than two, 

please supply details of all further owners on a separate sheet ) 
 

Owners Nam e:   

Owners Com pany:   

I nterest  in Land:   

Owners Address:   

Address Line 2  

Town & County  

Postcode  

Tel:   

E-m ail:   

 

Second Ow ner ( if applicable)  

Owners Nam e:   

Owners Com pany:   

I nterest  in Land:   

Owners Address:   

Address Line 2  

Town & County  

Postcode  

Tel:   

E-m ail:   

 

Please supply full copies of the register of t it le.  At tached (please t ick)        

 

5 . Solicitor  Details 

 

Solicitor Nam e:   

Solicitor Com pany:   

Address:   

Address Line 2  

Town & County  

Postcode  

Tel:   

E-m ail:   
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6 . Details of a ll Mortgagee I nterests ( I f m ore than one, please supply details of all further 

m ortgagees on a separate sheet )  

 

Mortgagee Nam e  

Mortgagee Address:   

Address Line 2  

Town & County  

Postcode  

 

7 .  Procedure to be used: (please t ick)  

 

 S106 – init ial draft  to be undertaken by applicants solicitor 

  

 S106 – init ial draft  to be undertaken by the councils solicitor    

 

8 . Mat ters to be I ncluded in Draft  S1 0 6  Agreem ent : (To be agreed with the Case Officer)  

 

List  obligat ions to be included below, including t r igger points:  
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9 . Solicitors Undertaking ( to be com pleted by the applicants solicitor)  

 

A solicitors' undertaking to pay the City/ County Council's legal fees for considering and 

negot iat ing the draft  Sect ion 106 Agreem ent  is required before the draft  is considered 

/ can be supplied. Please therefore arrange for your solicitors to provide an undertaking 

in the following form  as soon as possible: -  

 

Please accept  this as our irrevocable undertaking to pay Norwich City 

Council's legal fees reasonably incurred in respect  of the considerat ion, 

draft ing and negot iat ion of the Sect ion 106 Agreem ent  up to and including 

the sum  of £________ irrespect ive of whether the Agreem ent  is com pleted, 

paym ent  to be m ade within 7 days of dem and in respect  of any inter im  or 

final bill subm it ted by Norwich City Council.   We acknowledge that  this is an 

init ial undertaking and not  an est im ate of fees which will depend on the 

actual t im e spent , and understand that  if the costs in this m at ter exceed 

£________ then a further undertaking m ay be required. 
Figures to be discussed and agreed with case officer in conjunct ion with council solicitor. 

 

Where the County Council are to be a party to the S106 agreem ent  an undertaking is 

also required for their  legal costs.  Where this is the case the following should also be 

com pleted by the applicants solicitor:  

 

Please accept  this as our irrevocable undertaking to pay Norfolk County 

Council's legal fees reasonably incurred in respect  of the considerat ion, 

draft ing and negot iat ion of the Sect ion 106 Agreem ent  up to and including 

the sum  of £________ irrespect ive of whether the Agreem ent  is com pleted, 

paym ent  to be m ade within 7 days of dem and in respect  of any inter im  or 

final bill subm it ted by Norwich City Council.   We acknowledge that  this is an 

init ial undertaking and not  an est im ate of fees which will depend on the 

actual t im e spent , and understand that  if the costs in this m at ter exceed 

£________ then a further undertaking m ay be required. 
Figures to be discussed and agreed with case officer in conjunct ion with council solicitor. 

 

You should also note that  this is an init ial undertaking and not  an est im ate of fees which 

will depend on the actual t im e spent .  I f the costs in this m at ter exceed the above 

figures then a further undertaking will be required.  I n addit ion you m ay be required to 

pay fees on a 3 m onthly basis if com plet ion has not  taken place within that  t im escale.   

 

Signed ____________________________________________________ 

Nam e  

Posit ion  

Date  

 

1 0 . W hen com pleted this form  should be returned to: 

Via post : 

Norwich City Council,  Planning and Regenerat ion Services, City Hall,  St . Peter 's 

St reet ,  Norwich, NR2 1NH 

 

Via  E- m ail: 

planning@norwich.gov.uk

mailto:planning@norwich.gov.uk


Appendix B 

S1 0 6  I nst ruct ion Form s 
 

 

 

 

 

DATED      201X  

 

 

 

 

 

CI TY COUNCI L OF NORWI CH 

 

-AND-  

 

NORFOLK COUNTY COUNCI L 

 

-AND-  

 

XXXXXX 

 

   

 

AGREEMENT UNDER SECTI ON 106  

OF THE TOWN AND COUNTRY PLANNI NG  

ACT 1990  

Relat ing to the developm ent  of land at   

XXXX 
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T H I  S   A G R E E M E N T   is m ade the                    day of             201X                       

 

B E T W E E N:  

 

(1)   THE NORWI CH CI TY COUNCI L of City Hall Norwich NR2 1NH ( “ the Council” ) ;  and 

 

(2)   NORFOLK COUNTY COUNCI L of County Hall  Mart ineau Lane Norwich Norfolk  NR1 

2DH ( " the County Council" ) ;  and 

 

(3)   XXXXX whose registered office is at  XXXXX  (Co. Regn. No.  XXXXX)  ( “ the 

Owner” ) ;  and 

 

(4)   XXXXX  whose registed office is at  XXXXX (Co. Regn. No. XXXXX)  ( “ the 

Mortgagee” )  

 

1. I NTERPRETATI ON AND DEFI NI TI ONS 

 

 I n this Agreem ent  unless the context  otherwise requires the following expressions 

shall have the following m eanings: -  

 

"Act "  the Town and Count ry Planning Act  1990 (as 

am ended)  

 

"Affordable Housing 

Units"  

33%  of the Dwelling Units to be const ructed 

or provided on the Site as part  of the 

Developm ent  of which 85%  are to be 

provided as Social Rented Units,  15%  as 

I nterm ediate Tenure Dwellings and to be 

t ransferred to a Registered Provider 

 

“Affordable Rent ”  m eans housing let  by a Registered Provider to 

Qualifying Occupiers at  rents of no m ore than 

80 per cent  of the local m arket  rent  and 

includes provision for the hom e to rem ain at  

an affordable pr ice for future eligible 

households. 

"Applicat ion" the applicat ion for planning perm ission 

bearing reference no XXXXX  

 

“Child bed space”  

 

 

 

 

The following calculat ion that  a 2 bedroom  

house creates 1 child bed space;  a 3 bedroom 

house creates 2 child bed spaces;  a 4+  

bedroom  house creates 3 child bed spaces. 

 

“Children’s Off-Site 

Playspace 

Cont r ibut ion”  

Either: 

 

the sum  of £225.00 per child bed space 

provided to cover purchase of land or 

m aintenance of exist ing Child Play Space and 

£1208.00 per child bed space for installat ion 
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and/ or m aintenance of play areas and play 

equipm ent  off Site both sum s being I ndex 

Linked 

 

Or: 

 

the sum  of £XX,XXX.XX  I ndex Linked 

 

“Children’s On-Site 

Playspace Managem ent   

Schem e”  

 

m eans a schem e for the provision in 

perpetuity and m aintenance and m anagem ent  

of the Children’s On Site Play Space which 

schem e shall include details of the proposed 

m aintenance and m anagem ent  specificat ion 

and arrangem ents for their  provision together 

with such docum entat ion as shall reasonably 

sat isfy the Council that  m aintenance and 

m anagem ent  of the Children’s On Site Play 

Space will be safeguarded and undertaken by 

appropriate and financially solvent  operators 

in perpetuity 

 

“Children’s On-Site  

Play Space”  

 

 

Means any area to be provided within the Site 

as a childrens play area based on a m inim um  

area of 7.5 square m et res per child bed space 

provided 

 

"Com m encem ent  Date" the init iat ion of the Developm ent  by the 

carrying out  on the Site pursuant  to the 

Planning Perm ission of a m aterial operat ion 

within the m eaning of Sect ion 56 (4)  of the 

Act  (but  not  including any operat ions relat ing 

to the dem olit ion of any exist ing buildings or 

clearance of the Site or decontam inat ion or 

archaeological invest igat ion)  and 

"Com m ence" and “Com m enced”  and 

“Com m encem ent ”  shall be interpreted in 

accordance with this definit ion 

 

"Developm ent"  the developm ent  perm it ted by the Planning 

Perm ission being the redevelopm ent  of part  

of the site with resident ial developm ent   

 

“Dwelling Unit ”  any resident ial unit  approved pursuant  to the 

Planning Perm ission built  on the Site as part  

of the Developm ent  and “Dwelling Units”  shall 

be const rued accordingly  

 

"Educat ion Cont r ibut ion" the sum  of £XX,XXX.XX  I ndex Linked 
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" I ndex Linked" m eans that  any sum  payable under the term s 

of this Agreem ent  which is expressed to be 

index linked shall be index linked from  the 

(date of Com m it tee)  unt il such t im e that  

paym ent  of any sum  specified in this 

Agreem ent  is m ade, such index linking to be 

equivalent  to any increase or decrease in 

such sum s in proport ion to the increase or 

decrease in the Royal I nst itut ion of Chartered 

Surveyors Building Cost  I nform at ion Service 

All in Tender I ndex in relat ion to the 

Educat ion Cont r ibut ion and the Library 

Cont r ibut ion and the Retail Pr ice I ndex (All 

I tem s)  in relat ion to the Child Off Site Play 

Space Cont r ibut ion and the Off Site Open 

Space Cont r ibut ion or if such index ceases to 

be published then such other index as the 

Council shall reasonably determ ine 

 

“ I nterest ”  m eans interest  at  the rate of 2%  above HSBC 

Bank base rate for the t im e being in force 

 

" I nterm ediate Tenure 

Dwellings"  

15%  of the Affordable Housing Units to be 

const ructed or provided on the Site as part  of 

the Developm ent . These will be shared equity 

products (e.g. Hom eBuy) , other low cost  

hom es for sale (e.g. Shared Ownership 

Dwellings)  and Affordable Rent . 

 

"Library Cont r ibut ion" the sum  of £XX,XXX.XX  I ndex Linked 

 

“Occupat ion", “Occupied”  

and "Occupy" 

occupat ion for the purposes perm it ted by the 

Planning Perm ission but  not  including 

occupat ion by personnel engaged in 

const ruct ion, fit t ing out  or decorat ion or 

occupat ion for m arket ing or display or 

occupat ion in relat ion to securit y operat ions 

 

"Open Market  Dwellings" 

 

 

 

 

 

those Dwelling Units to be const ructed on the 

Site pursuant  to the Developm ent  which are 

to be provided and occupied as general 

m arket  housing 

“Open Space”  Means any area to be provided within the Site 

as an open space area based on an area of 24 

square m et res (up to a m axim um  of 20%  of 

the Site area)  per dwelling unit  provided on 

Site 
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"Open Space 

Managem ent  Schem e" 

m eans a schem e for the provision in 

perpetuity and m aintenance and m anagem ent  

of the Open Space which schem e shall include 

details of the proposed m aintenance and 

m anagem ent  specificat ion and arrangem ents 

for their  provision together with such 

docum entat ion as shall reasonably sat isfy the 

Council that  m aintenance and m anagem ent  of 

the Open Space will be safeguarded and 

undertaken by appropriate and financially 

solvent  operators in perpetuity 

  

"Open Space Provision 

Schem e" 

 

 

 

 

 

 

 

 

m eans a statem ent  of how m uch Open Space 

will be provided within the Site together with 

a schem e for the provision and laying out  of 

this Open Space to include but  not  be lim ited 

to the locat ion of the Open Space, proposals 

for its landscaping, drainage, locat ion of the 

shared lay space, details of play equipm ent , 

specificat ion of play equipm ent  and its 

provision as well as the t im etable for 

provision of the Open Space 

 

“Off-Site Open Space 

Cont r ibut ion”  

 

Either: 

 

the sum  of £720.00 per dwelling unit  

provided to cover purchase of land together 

with £515.00 per dwelling unit  for the design 

and layout  of Open Space off Site both sum s 

to be I ndex Linked 

 

Or: 

 

the sum  of £XX,XXX.XX  I ndex Linked 

 

"Qualifying Occupiers"  in relat ion to any person housed in the 

Affordable Housing Units, any person who 

m eets the qualifying cr iter ia as having a total 

household incom e at  a level which prevents 

them  from  obtaining on the open m arket  

housing accom m odat ion locally which is 

reasonably adequate for their  needs 

contained in the Council's policies relat ing to 

housing allocat ion (as am ended from  t im e to 

t im e and as form ulated pursuant  to the 

provisions of the Housing Acts 1985, 1996 

and 2004 and the Hom elessness Act  2002)  

and ranked in accordance with the sub-

regional choice based let t ings policy or any 

successor schem e chosen by the City Council 
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or where such persons have been exhausted 

any person on the Council's housing register 

that  the Registered Provider owning or 

m anaging the Affordable Housing Unit  on the 

Site is ent it led to house within it s rules 

 

"Plan" the plan annexed to this Agreem ent  

 

"Planning Perm ission" the planning perm ission to be granted by the 

Council pursuant  to the Applicat ion 

  

"Registered Provider"  a provider of Affordable Housing registered in 

accordance with the provisions of Chapter 3 

of Part  2 of the Housing and Regenerat ion Act  

2008 

 

“Shared Ownership 

Dwelling”  

m eans an Affordable Housing Unit  that  shall 

be let  on a Shared Ownership Lease 

 

"Shared Ownership 

Lease" 

a Lease of a Shared Ownership Dwelling 

which shall include arrangem ents enabling 

the purchaser to acquire up to 100%  of the 

legal and equitable interest  in the Shared 

Ownership Dwelling at  som e future date or 

dates and shall allow a rent  to be charged on 

the rem ainder of the equitable interest  

 

"Site"  

 

 

 

 

the land at  XXXXX ,  Norwich, Norfolk, NRX  

XXX  shown for the purposes of ident ificat ion 

only edged red on the Plan 

 

"XXXXX  Land" m eans the land edged red on the plan 

at tached and m arked "XXXXX"  

 

“Social Rented Units”  85%  of the Affordable Housing Units to be 

const ructed or provided on the Site as part  of 

the Developm ent  and to be let  for a rent  upon 

either a weekly basis or m onthly assured 

tenancy basis not  exceeding Tenant  Services 

Authority or any successor Authorit y target  

rents and to be let  by or on behalf of a 

Registered Provider 

  

"Sub- regional Choice 

Based Let t ing Policy"  

the system  by which Social Rented Housing is 

let  as used by the Council and as am ended 

from  t im e to t im e by the Council or  any 

successor schem e chosen by the City Council 

 

“Transportat ion Either: 
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Cont r ibut ion”   

m eans the sum  of £282.15 per dwelling unit  

which sum  is I ndex Linked 

 

Or: 

 

the sum  of £XX,XXX.XX  I ndex Linked 

 

  

I n this Agreem ent  unless the context  otherwise requires:  

 

( i)  references to any party shall include the successors in t it le and assigns of 

that  party 

 

( ii)  references to clauses and schedules are references to clauses in and 

schedules to this Agreem ent  

 

( iii)  any m ent ion herein of any Act  or of any Sect ion Regulat ion or Statutory 

I nst rum ent  shall be deem ed to refer to the sam e source as at  any t im e 

am ended and where such Act  Sect ion Regulat ion or Statutory I nst rum ent  

has been replaced consolidated or re-enacted with or without  am endm ent  

such m ent ion shall be deem ed to refer to the relevant  provision of the 

updat ing consolidat ing or re-enact ing Act  or Sect ion or Regulat ion or 

Statutory I nst rum ent  

 

( iv)  headings in this Agreem ent  shall not  form  part  of or affect  it s const ruct ion 

 

(v)  references to the singular include the plural and vice versa 

 

(vi)  any covenant  by the Owner not  to do any act  or thing includes a covenant  

not  to cause perm it  or allow the doing of that  act  or thing 

 

 

W H E R E A S:  

 

A. The Council is the Local Planning Author ity for the purposes of the Act  for the 

area within which the Site is situated 

 

B. The Owner is the freehold owner of the Site with t it le absolute registered at  H M 

Land Regist ry under t it le num ber NKXXXXX  and is the freehold owner of the 

XXXXX  Land under t it le num ber [ NKXXXXX ]  

 

C. The Owner has subm it ted the Applicat ion 

D. The Council has resolved to approve the Applicat ion subject  to the com plet ion of 

this Agreem ent  and the need for new developm ent  to:  

1)  provide Children’s Playspace or an Off Site Child Play Space Cont r ibut ion 

2)  provide a Transportat ion Cont r ibut ion 
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3)  provide an educat ion cont r ibut ion 

4)  provide a library cont r ibut ion 

5)  provide an Open Space or an Off Site Open Space Cont r ibut ion 

6)  provide for Affordable Housing Units 

 

2. GENERAL PROVI SI ONS APPLI CABLE TO THI S AGREEMENT 

 

2.1 To the extent  that  they fall within the term s of Sect ion 106 of the Act  the 

obligat ions contained in this deed are planning obligat ions for the purposes of 

Sect ion 106 of the Act  which relate to the Developm ent  and which are planning 

obligat ions enforceable by the Council against  the Owner and their  successors in 

t it le 

 

2.2 To the extent  that  any of the obligat ions contained in this deed are not  planning 

obligat ions within the m eaning of the Act ,  they are entered into pursuant  to the 

powers contained in Sect ion 111 of the Local Governm ent  Act  1972 and Sect ion 2 

of the Local Governm ent  Act  2000 

 

2.3 The provisions of this Agreem ent  shall have im m ediate effect  upon the grant  of 

the Planning Perm ission  

 

2.4 This Agreem ent  shall cease to have effect  if:  

 

2.4.1 the Planning Perm ission shall be quashed revoked or otherwise 

withdrawn 

 

2.4.2 the Planning Perm ission shall expire pr ior to the Com m encem ent  Date 

 

2.5 This Agreem ent  shall be registered as a charge in the Council's Register of Local 

Land Charges 

 

3. Agreem ents and Declarat ions 

 

 I T I S HEREBY AGREED AND DECLARED as follows:  

 

3.1 No Fet ter of Discret ion 

 

3.1.1 Save insofar as legally or equitably perm it ted nothing contained or im plied 

in this Agreem ent  shall prejudice or affect  the r ights powers dut ies and 

obligat ions of the Council in the exercise of its funct ions as Local Planning 

Authority and the r ights powers dut ies and obligat ions under all public and 

private bylaws and regulat ions m ay be as fully and effect ively exercised as 

if the Council were not  a party to this Agreem ent   

 

3.2 I nvalidity or Unenforceabilit y of any of the Term s of this Agreem ent  

 

April 2012 V.3.1 22 



3.2.1 I f any provision in this Agreem ent  shall be held to be invalid illegal or 

unenforceable the validity legalit y and enforceabilit y of the rem aining 

provisions hereof shall not  in any way be deem ed thereby to be affected or 

im paired 

 

3.3 No Waiver 

 

3.3.1 No waiver (whether express or implied)  by the Council of any breach or 

default  by the Owner in perform ing or observing any of the covenants in 

this Agreem ent  shall const itute a cont inuing waiver and no such waiver 

shall prevent  the Council from  enforcing any of the covenants or from  

act ing upon any subsequent  breach or default  in respect  thereof by the 

Owner or it s successors in t it le 

 

3.3.2.1 No person shall be liable under this Agreem ent  for any breach of the 

covenants contained in this Agreem ent  after that  party has parted 

with its interest  in the Site or the part  of the Site in respect  of which 

such breach occurs provided that  liabilit y will st ill rem ain for any 

breach occurr ing pr ior to the part ing of any person’s interest  in the 

Site or any part  thereof in respect  of which any such breach has 

taken place 

3.3.2.2 A party parts with it s interest  in the Site or part  of the Site 

notwithstanding the retent ion of easem ents or the benefit  of 

covenants or rest r ict ions in respect  thereof 

 

3.3.3 Except  for liabilit y ar ising under clauses 15.2 and 15.4 the Council shall not  

be liable to any person under this Agreem ent  after that  person has parted 

with all interest  in the Site but  without  prejudice to any liabilit y ar ising 

pr ior thereto 

 

4. Not ices 

 

4.1 Any not ice docum ent  or other correspondence required to be served or 

given under the provisions of this Agreem ent  shall be in writ ing and 

delivered personally or sent  by pre-paid let ter or facsim ile  

 

4.2 The address for any not ice or other writ ten com m unicat ion in the case of 

each party to this Agreem ent  shall be as follows: -  

 

 

The Council Head of Planning 

Norwich City Council 

City Hall 

Norwich 

NR2 1NH 

The Owner XXXXXX 

 

 

or such other address for service as m ay be not ified by one party to the 

other in accordance with the provisions of this clause 4 
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5. Dispute Resolut ion 

 

5.1 The part ies will at tem pt  in good faith to resolve any dispute or claim  arising 

out  of or relat ing to this Agreem ent  prom pt ly through negot iat ions between 

the respect ive senior execut ives of the part ies who have authorit y to set t le 

the sam e 

 

5.2 I f the m at ter is not  resolved through negot iat ion the part ies will at tem pt  in 

good faith to resolve the dispute or claim  through an Alternat ive Dispute 

Resolut ion ( “ADR” )  procedure as recom m ended to the part ies by the 

Cent re for Dispute Resolut ion. 

 

5.3 I f the m at ter has not  been resolved by an ADR procedure within 28 days of 

the init iat ion of such procedure or if either party will not  part icipate in an 

ADR Procedure the dispute m ay be referred by either party to arbit rat ion 

for decision by a person appointed by agreem ent  between the part ies or in 

default  of agreem ent  by the President  for the t im e being of the I nst itute of 

Civil Engineers who shall act  as an expert  and not  as an arbit rator and 

whose decision shall be final and binding upon the part ies 

 

5.4 Nothing in this clause shall apply to the recovery of liquidated sum s or 

prevent  the part ies from  com m encing or cont inuing court  proceedings 

 

6. Third Part ies 

 

6.1 The Cont racts (Rights of Third Part ies)  Act  1999 shall not  apply to this 

Agreem ent  and no person who is not  a party to this Agreem ent  (other than 

a successor in t it le to one of the or iginal part ies)  shall be ent it led in that  

person's own r ight  to enforce any provisions of this Agreem ent  pursuant  to 

the provisions of the said Act  

 

6.2  The expressions “ the Council”  and “ the Owner”  shall include their  

respect ive successors and assigns as appropriate within the term s of 

Sect ion 106 of the Act  

 

7. Costs 

 

7.1 The Owner shall on com plet ion of this Agreem ent  pay the Council's 

reasonable legal costs incurred in the preparat ion negot iat ion and 

com plet ion of this Agreem ent  

 

8. Paym ent  of I nterest  

 

8.1 The part ies shall pay I nterest  on any m onies due under the provisions of 

this Agreem ent  in the event  of late paym ent  for the period from  the date 

the m onies should have been paid to the date the m oney is received 

 

9. VAT 

 

April 2012 V.3.1 24 



9.1 All considerat ion given in accordance with the term s of this Agreem ent  

shall be exclusive of any VAT properly payable 

 

9.2 I f at  any t im e VAT is or becom es chargeable in respect  of any supply m ade 

in accordance with the term s of this Agreem ent , then to the extent  that  

VAT has not  previously been charged in respect  of that  supply the person 

m aking the supply shall have the r ight  to issue a VAT invoice to the person 

to whom  the supply was m ade and the VAT shall be paid accordingly 

 

10. Jurisdict ion 

 

10.1 This Agreem ent  is to be governed by and interpreted in accordance with 

the law of England and Wales 

 

11. Com pensat ion 

 

11.1 The Owner agrees that  any r ights to claim  com pensat ion arising from  any 

lim itat ions or rest r ict ions on the planning use of the Site under the term s of 

the Agreem ent  are hereby waived 

 

12. Tit le Warranty 

 

12.1 The Owner hereby covenants that  it  is the freehold owner of the Site and 

has full power to enter into this Agreem ent  and that  the Site is free from  all 

charges or other encum brances 

 

13. Not ificat ion 

 

13.1 The Owner agrees to not ify the Council of the reaching of any of the 

occupat ion or com plet ion thresholds relat ing to the Dwelling Units 

contained in this Agreem ent , such not ificat ion to be given within 30 days of 

reaching such threshold 

 

14. Planning Obligat ions 

 

The Owner hereby covenants with the Council as follows:  

 

14.1 pr ior  to Occupat ion of any Dwelling Unit  to pay to the Council the Childrens 

Off-Site Playspace Cont r ibut ion unless the Children’s On Site Playspace is 

being provided under clause 14.3 

 

14.2 pr ior to Occupat ion of any Dwelling Unit  to pay to the Council the Transport  

Cont r ibut ion  

 

14.3 prior to 75%  Occupat ion of Dwelling Units on the Developm ent  to provide 

the Children’s On Site Playspace in lieu of the Children’s Off Site Playspace 

Cont r ibut ion 
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14.4 prior to the Occupat ion of any Dwelling Unit  com prised in the Developm ent  

to pay the County Council the Library Cont r ibut ion 

 

14.5 prior to Occupat ion of any Dwelling Unit  com prised in the Developm ent  to 

pay to the County Council the Educat ion Cont r ibut ion  

 

14.6 Affordable Housing 

 

14.6.1  not  to com m ence Developm ent  on the Site pursuant  to the 

Perm ission unt il a schem e for the provision and long term  

m anagem ent  of the Affordable Housing Units has been subm it ted 

to and approved by the Council ( " the Affordable Housing Schem e")  

which Schem e for the avoidance of doubt  shall deal with and 

include the locat ion and tenure type of the Affordable Housing 

Units within the Site, the locat ion of the Affordable Rental Units 

and I nterm ediate Tenure Dwellings to be provided, the percentage 

of the equitable interest  in any Shared Ownership Dwelling upon 

grant  of the Lease the level of any Affordable Rent  to be charged, 

the draft  t ransfer or Lease to an approved Registered Provider, the 

const ruct ion and provision of the Affordable Housing Units in 

phases during the Developm ent  im plem entat ion of the Schem e 

and term s including t im ing for acquisit ion and m anagem ent  and 

upon approval such Schem e shall be deem ed to be incorporated 

into the provisions of this Agreem ent  

 

14.6.2  upon approval of the Affordable Housing Schem e by the Council to 

im plem ent  the Affordable Housing Schem e as approved and in 

accordance with the provisions contained in the Affordable 

Housing Schem e 

 

14.6.3  not  to occupy m ore Open Market  Dwellings on the Site than 

perm it ted under the term s of the Affordable Housing Schem e unt il 

such t im e as the Affordable Housing Schem e has been fully  

im plem ented and all of the Affordable Housing Units com prised 

within the Developm ent  have been const ructed and are ready for 

occupat ion and have been t ransferred or leased to a Registered 

Provider 

 

14.6.4  not  to use the Affordable Housing Units for any purpose other than 

for Affordable Housing 

 

14.6.5  not  to allow the Affordable Housing Units to be occupied other 

than by Qualifying Occupiers 

 

14.6.6  the Registered Provider shall not  dispose of its interest  in the 

freehold of the Affordable Housing Units or any part  thereof 

(except  by way of m ortgage)  other than to any other Registered 

Provider or to a purchaser of an Affordable Housing Unit  pursuant  

to any r ight  to buy or r ight  to acquire as referred to in the 

paragraph 14.6.7 below 
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14.6.7  paragraphs 14.6.4, 14.6.5 and 14.6.6 above shall not  be binding 

upon any m ortgagee in possession of the Affordable Housing Units 

or part  thereof who exercise its power of sale nor any receiver or 

m anager ( including an adm inist rat ive receiver)  appointed by a 

m ortgagee of the Affordable Housing Units and shall cease to 

apply to any of the Affordable Housing Units where the Registered 

Provider shall be required to dispose of such units pursuant  to a 

r ight  to buy or r ight  to acquire under Part  5 of the Housing Act  

1985 or Sect ion 16 of the Housing Act  1996 or Sect ion 172 of the 

Housing and Regenerat ion Act  2008 or any sim ilar or subst itute 

r ight  applicable or shall be required to sell a final t ranch of equity 

to a tenant  pursuant  to the term s of any Shared Ownership Lease 

granted in respect  of such unit  

 

14.6.8  under the t ransfer of an Affordable Housing Unit  to the Registered 

Provider such t ransfer shall be free from  encum brances (other 

than encum berances sim ilar to the Planning Obligat ions)  and shall 

contain the following provisions: -   a grant  in favour of the 

Registered Provider of all r ights of access and passage of services 

and other r ights reasonably necessary for the beneficial enjoym ent  

of the Affordable Housing Units and reservat ions of all r ights of 

access and passage of services and r ights of ent ry reasonably 

necessary for the purposes of the rem ainder of the Developm ent  

 

14.7 Open Space 

 

14.7.1  not  to I m plem ent  the Developm ent  unt il the Council has agreed in 

writ ing the Open Space Provision Schem e 

 

14.7.2  not  to occupy or perm it  occupat ion of any Dwelling on the 

Developm ent  unt il the Council has agreed in writ ing the Open 

Space Managem ent  Schem e 

 

14.7.3  to provide and layout  the Open Space and all landscaped areas in 

accordance with the agreed Open Space Provision Schem e 

 

14.7.4  to provide the Open Space in accordance with the Open Space 

Provision Schem e and to m aintain the Open Space in accordance 

with the Open Space Managem ent  Schem e and to ensure that  no 

st ructures or buildings shall be placed or erected upon the Open 

Space nor shall any alterat ions be m ade to it  without  the writ ten 

consent  of the Council 

 

14.7.5  not  to use or perm it  to be used the Open Space for any purpose 

other than that  of Open Space as defined in this Deed 

 

14.8 Off Site Open Space Cont r ibut ion 

14.8.1 The Owner in lieu of providing Open Space m ay pay to the Council 

the Off Site Open Space Cont r ibut ion prior to I m plem entat ion and 
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in the event  of paym ent  of the Off Site Open Space Cont r ibut ion 

clauses 14.7.1 to 14.7.5 inclusive of this agreem ent  are of no 

effect  

 

 

15. The Council covenants with the Owner as follows:  

 

15.1 the Council covenants with the Owner to use any Childrens Off-Site 

Playspace Cont r ibut ion for the creat ion and/ or m aintenance of addit ional 

children's playspace and/ or the im provem ent  and m aintenance of current ly 

exist ing play space in any of the Sectors num bered 1, 3, 5 and 11 as 

ident ified in the Open Space and Play Provision Supplem entary Planning 

Docum ent  to include capital spending on play equipm ent   

 

15.2 the Council covenants with the Owner that  if any part  of the Children's Off-

Site Playspace Cont r ibut ion is not  expended by the Council within ten years 

of receipt  of the date of receipt  of the balance of the Children’s Off-Site 

Playspace Cont r ibut ion then the Council shall repay to the payer so m uch of 

the sam e as shall rem ain uncom m it ted together with a reasonable rate of 

interest  thereon   

 

15.3 the Council covenants with the Owner to use the Transport  Cont r ibut ion 

towards enhanced cycling facilit ies within the area 

 

15.4  the Council covenants with the Owner that  if any part  of the Transport  

Cont r ibut ion is not  expended by the Council within ten years of the date of 

receipt  of the balance of the Transport  Cont r ibut ion then the Council shall 

repay to the payer so m uch of the sam e as shall rem ain uncom m it ted 

together with a reasonable rate of interest  thereon.   

 

15.5 the Council covenants with the Owner that  upon sat isfact ion of any of the 

Owner's obligat ions under this deed subject  to adequate inform at ion having 

been received by the Council it  will issue writ ten confirm at ion of that  fact  

upon request  and will am end the Register of Local land Charges accordingly 

 

15.7 the Council covenants with the Owner to use any received Off Site Open 

Space Cont r ibut ion for the purposes of providing or m aintaining public open 

space 

 

15.8 the Council covenants with the Owner that  if any part  of the Off Site Open 

Space Cont r ibut ion is not  expended by the Council within ten years of the 

date of receipt  of the balance of the Off Site Open Space Cont r ibut ion then 

the Council shall repay to the payer so m uch of the sam e as shall rem ain 

uncom m it ted together with a reasonable rate of interest  thereon 

 

16. The County Council covenants with the Owner as follows:  

 

16.1 the County Council covenants with the Owner to hold the Educat ion 

Cont r ibut ion in an interest  bearing account  and to apply it  and any interest  

April 2012 V.3.1 28 



accrued upon it  only towards the im provem ent  of educat ion facilit ies 

serving the Developm ent  

 

16.2 the County Council covenants with the Owner to hold the Library 

Cont r ibut ion in an interest  bearing account  and to apply it  and any interest  

accrued upon it  only towards the provision of library facilit ies serving the 

Developm ent  
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EXECUTED by the part ies hereto as a deed on the date writ ten above  

 

 

 

THE CORPORATE SEAL of  )  

THE CI TY COUNCI L OF NORWI CH )  

was hereto affixed in the presence of )  

 

 

 

. . . .. . . .. . .. . ... . . .. . . .. . .. . ... . . .. . . .. . .. . ... . . .. . . .. . .. . ... . .  

being an officer of the Council authorised 

to at test  the use of the Corporate Seal 

 

 

 

 

 

THE COMMON SEAL of    )  

NORFOLK COUNTY COUNCI L   )  

Was hereto affixed in the presence of )  

 

 

 

Head of Law 

 

 

Executed as a deed by XXXXXX   )  

in the presence of:      )  

 

………………………………………………… 

Director 

 

………………………………………………… 

Director/ Secretary 

 

 

 

Signed and delivered as a deed for and )  

on behalf of XXXXXX  by a duly authorised  )  

At torney in the presence of:  

 

………………………………………………… 

At torney 

 

………………………………………………… 

Witness 

 

 


