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The Organisation of Asylum and Migration Policies

Factsheet: Germany

1. Introduction

This factsheet provides an overview of how asylum and migration policies are organised in Germany,
including the organisation of the institutional and regulatory context and framework for dealing with third-
country nationals coming for the purpose of legal immigration or for international protection. It is based on
information provided in the second edition of the Germany National Report of the EMN Study The
Organisation of Asylum and Migration Policies in EU Member States', as at August 2012. The Report was
based on desk research. Key sources were: legal texts, commentaries, recommendations and a brochure by
the Federal Ministry of the Interior; internal elaborations, reports and studies of the Federal Office for
Migration and Refugees; figures from the German Central Aliens register; reports of the Federal
Government Commission for Migration, Refugees and Integration; publications from the Federal
Employment Agency and the Federal Statistical Office; governmental and non-governmental websites.

2. Overview of organisation of political, legislative and institutional framework

2.1 The political system and institutional context

The most important function in policy formulation lies with the Federal Ministry of the Interior (BMI). The
Federal Office for Migration and Refugees (BAMF) and the Federal Police as subordinate authorities to the
BMI are responsible for the majority of operative tasks at the Federal level. Other essential actors within
administration and management of procedures are the Foreigners Authorities of the Federal States
(regarding residence), the Federal Employment Agency (regarding access to the labour market) and the
Diplomatic Missions (regarding visa issuance).

The spectrum of other actors has broadened over the past few years. In addition to a growing number of
NGO s, the areas of migration research and policy advice have gained increased attention.

2.2 The legal framework

Both German asylum/refugee law and immigration/residence law are governed at the Federal level under
exclusive or concurrent legislation. The basic legislation in the field is the Immigration Act. The Residence
Act as part of the Immigration Act provides the legal basis for the entry, residence and employment of third-
country nationals. Asylum procedures and the recognition of refugees follow constitutional standards and
the provisions set by the Asylum Procedure Act. Beyond the level of Federal Acts, several legal and
administrative provisions at Federal and State level prevail. On the level of the federal states, education,
research and the organisation of police forces are the most relevant policy areas related to migration.
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3. Development of migration and international protection systems

The most essential piece of legislative reform in the last few years can be attributed to the introduction of the
2004/2005 Immigration Act, which superseded the Aliens Act of 1990. Relevant EU Directives have been
transposed, including the Dublin II Regulation, the Qualification Directive, the Researcher Directive and the
Blue Card Directive.

A number of actions have been taken in the area of visa and border management in order to improve security
and preclude illegal entries. This entails closer collaboration between authorities at various levels. A one-
stop-system has been introduced making local Foreigners Offices responsible for all decisions on residence
and employment.

4. Organisation of policy

4.1 Overview of migration and international protection policy

Before entry, third country nationals in general have to apply for a visa at the competent German Diplomatic
Mission.

Upon entry, the municipal Foreigners Authorities are generally the competent administrative bodies for all
residence and passport-related measures and rulings. However, an asylum applicant reporting to the Border
Agency, and being entitled to enter, is transferred to the nearest initial Reception Centre, where BAMF takes
over processing the asylum claim. Applications for asylum must usually be made in person at the Federal
Office for Migration and Refugees.

Prerequisites for a residence title include: holding a secure means of subsistence; known identity and
nationality; no grounds for expulsion; no objections and no jeopardy of the interest of the state, possession
of a valid passport or travel document. A residence permit is granted for a specific purpose and a limited
period of time. Residence permits are issued for the following purposes: employment, family reunification,
study, self-employment and humanitarian grounds. In contrast to a residence permit, which is only of
temporary validity, a settlement permit is permanent.

Each foreigner appealing to the basic right of asylum must undergo the recognition procedure outlined and
fixed in the Asylum Procedure Act with personal interviews as the core of the asylum procedure. Persons
recognised as entitled to asylum obtain a residence permit (refugee status pursuant to the Geneva
Conventions entitles a residence permit). Negative decisions may be appealed to the administrative court.

Obligatory integration courses are linked to some residence permits, for others it may be optional. As a
general rule, third-country nationals born abroad may obtain German citizenship through naturalisation. It
requires, inter alia, residence in Germany for at least eight years, ability to ensure own subsistence, and no
sentences for unlawful acts.

While access to the labour market usually requires a residence permit, it is also possible that a national visa
by law or by special permission may authorise employment. The local Foreigners Authority is responsible
for issuing residence permits, including for employment (involving the Federal Employment Office). For
authorisation of employment, it must be proven that this does not negatively impact on the job market, that
there are no German or co-equal workers, and that the working conditions are not below those of
comparable German labourers. There are certain regulations for e.g. seasonal workers and highly qualified
foreigners. Asylum applicants may receive a work permit after one year, if the Federal Employment Agency
has ruled out negative consequences for the employment situation of German nationals, EU citizens and
third-country nationals with unlimited access to the labour market. During the first three years of their stay,
persons granted subsidiary protection may only be granted such “subordinate” work permits. Recognised
refugees obtain unrestricted and unlimited work permits.

There are multiple reasons for termination of the right to stay, including the expiry of validity of residence
title or revocation, or criminal offences. In such cases the third-country national may be removed by force,
and in some cases custody is applied. The primary responsible bodies are the Foreigners Authorities.
Priority, however, is given to voluntary return, which may be financially facilitated through assisted
voluntary return programmes.




4.2 Links with other policies

Asylum and migration policies intersect with several other policy areas, most notably integration policy as
e.g. elaborated in a National Integration Plan. Furthermore, asylum and migration polices are intertwined
with labour market policy (for integration), development policy (in relation to e.g. remittances and
facilitation of return of highly skilled workers), home and security policy (with implications for entry and
stay of third-country nationals deemed to impose a threat), health care policies (with specific attention to the
needs of immigrant groups) and anti-discrimination policy (implementing e.g. the EU Racial Equality
Directive).

5. Analysis of asylum and migration systems

Efforts to improve practical routines of the relatively new Immigration Act include: The practice of multiple
temporary renewals of exceptional leave to remain have been replaced by a hardship provision which allows
issuing residence permits if a number of conditions are met. All Federal States have created advisory bodies
dealing with cases in which the forceful termination of stay would pose unbearable hardship. A
naturalisation test has been introduced. Facilitation of immigration of highly skilled workers has been
enhanced. Conditions and practices for entry and removal have been clarified.
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Institutional Framework for immigration and asylum policies

Federal Government

Federal Ministry of the Interior (BMI)
www.bmi.bund.de

Federal Chancellory

Federal Ministry of Labour
and Social Affairs (BMAS)
www.bmas.bund.de

[Labour market access, integration]

- policies and legal bases on
foreigners’ employment
- promotes integration into the job

Federal Foreign Office (AA),
Diplomatic Missions
www.auswaertiges-amt.de

- AA oversees Diplomatic Missions

- Diplomatic Missions handle all
passport and visa issues abroad

- legal and policy matters on repatriates and national minorities

| Immigration policy, asylum policy, integration |

- in charge of Federal Government's policies pertaining to
migration, integration and refugees
- policy issues on asylum and asylum procedures
- nationality and naturalisation matters

- European harmonisation of asylum and migration issues

www.bundeskanzleramt.de

Commissioner for

igl gees and i
www.integrationsbeauftragte.de

Integration, naturalisation

market and apprenticeship - measures to promote integration

- consultative competences, supports draft bills
- policies on repatriation and promotion of return ~ frer--. o

- fosters integration and naturalisation
- counteracts xenophobia
- informs the public

I
]
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Federal Office for Migration and Refugees (BAMF)
www.bamf.bund.de

Federal Police (BPol)
www .bundespolizei.de

Federal Employment Federal Office of Immigration and asylum policies, integration, asylum

Agency (BA) Administration (BVA) applications, voluntary return, statistics, EU funds
www.arbeitsagentur.de www.bva bund.de - centre of competence for migration c )
~~~~~~ - responsible for issues pertaining to asylum (including .Dublin* ~migration vcomrol at the borders
- admission of repatriates procedure), determining refugee status, subsidiary protection andin border‘areas
- regulates procedural details on - processes data for Central Aliens - conception/i ion of ir ion courses assist;:g;“zj;":igs:: States
foreigners' labour market access Register (AZR), SIS and VIS - provides migration-specific consultation services K 9
~ scientific S mlraten sies with regard to forceful return

- keeps the Central Aliens Register (AZR)
- coordinates information transfer on migration-security issues
- National Contact Point for the European Migration Network

Standing
Conference of the Lander
Ministers and Senators of the Interior

System of Administrative Courts

- judicial authorities on regional,
Léander and Federal levels
- Federal Constitutional Court as
highest resort for appeals
(www .bundesverfassungsgericht.de)

Federal level

Asylum policy, integration, naturalisation

- national political and administrative
consultation and cooperation

- agreements on the implementation

of asylum, foreigners, naturalisation

and security policies

;Lénder level (Federal States)

I Lénder Governments } ----- :
' |

Foreigners Authorities on Lander/local levels (ABH)

Police forces of the Lander

- assistance in termination of
residence/removals
- cooperation with ABH and BPol

Local Employment Agencies

Labour market access

- approve of foreigners’ employment
- review assent requirements
- close cooperation with ABH

] Admission, residence permit, work permit, removal I * Please note that this institutional chart
provides an indicative overview of the asylum
and migration system in the Member State
concerned. As such it does not represent its
complete structure.

- competent for most residence- and passport measures .
[ e and rulings according to the Residence Act o
- cooperation with Diplomatic Missions on visas
- decide upon deportations, organise their execution

- examine certain forms of idiary




