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Compensation Negotiation: It’s Not Just About
How Much You’ll Make
May 27 2011 by Jon Vegosen

When it comes to executive compensation, most executives joining a new employer focus on “how

much” and not “how can I lose?”  While ”how much” is the number one question, equally critical are

(1) protection from arbitrary termination of employment, and (2) what happens to the options and

deferred compensation if one’s employment ends.  Too often, executives focus only on how much they

will be receiving (assuming all goes well), and not enough on protecting themselves if the relationship

sours.  And they often fail to consult with an attorney who can help provide them with the protection

they need.

For example, let’s look at what happened to one of my clients.  To protect his identify, we’ll call him

Mike.  Mike had owned his own business, and he sold it when he was in his early 30s.  He received a

nice price for his company, but it wasn’t nearly enough to retire.  Mike found an outstanding position

as the vice president of sales for an up-and-coming hi-tech business.  Mike was very proud of the

employment agreement he negotiated for himself with his new employer.  He had a handsome salary,

the ability to earn a bonus up to 75 percent of his salary, and options for half a million shares of

common stock at $10 a share.  Mike was sure the stock would quadruple by the time his shares fully

vested in five years.  He knew he was going to become a multi-millionaire.

Mike had a very good run with his employer.  He achieved excellent sales and earned outstanding

bonuses.  About four years after later, however, Mike was fired.  Why?  Not because he had done

anything wrong or because his performance had been lacking.  Mike had a couple of new bosses.

 They tersely told that him he no longer fit in and they wanted to move in a different direction with

sales.  Although Mike’s new superiors wouldn’t admit it, the real reason they fired Mike was because

they wanted his stock options for themselves.

The employment agreement Mike had signed — without showing it to an attorney — made him an “at

will” employee.  This meant that Mike could be fired at any time, without cause and without notice.

 Moreover, there was nothing in Mike’s agreement to protect him from losing his stock options if he

was discharged.  This was because Mike’s options “cliff vested” – which meant they did not vest on a

pro rata basis each month or even each year.  Rather, they would only vest at the completion of the

full five-year period set forth in Mike’s agreement.  Moreover, there was no clause in the agreement

that accelerated Mike’s stock options if his employment were to be terminated without cause before his

options had vested.  So, Mike was hung out to dry, all because (1) he had been so focused on “how

much” he would be earning, rather than on protecting what he could earn, and (2) he had represented

himself in the negotiations rather than engaging an attorney to look out for his interests.

When Mike’s employment was terminated, the stock of his employer was trading at $24 per share.  He

was leaving on $7,000,000 on the table.  Mike was flabbergasted and furious.  He had worked so hard

and thought he was on the brink of reaping a huge payday, only to have had the proverbial rug pulled

out from under him.  Mike retained our firm to determine if he had any recourse.  From a contractual
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standpoint, Mike had none.  At-will employment and cliff vesting provisions are usually enforceable.

 Nevertheless, neither Mike nor we were going to take his unwarranted discharge lying down.  On

Mike’s behalf, we asserted some aggressive claims against both Mike’s employer and his new

superiors, including oppression and tortious interference with contract.  Eventually, we were able to

negotiate a favorable settlement for Mike, and he wound up with about $3,500,000 (taxed as capital

gains) plus the payment of our firm’s attorneys’ fees.

Mike should have protected himself when he was negotiating his arrangement with his employer, and

he should have had an attorney representing him who would appreciate the fine print of the agreement

being presented to him.  Experienced counsel would have focused on the question of “how can I lose”

and could have negotiated provisions to protect Mike in the event of the termination of his employment

without cause – especially the acceleration of his stock options so that all, or a healthy portion of

them, would vest on firing.  Fortunately, Mike learned his lesson.  He no longer plays lawyer without

legal expertise when it comes to negotiating his employment relationships.  Other executives would be

wise to heed the lesson that Mike had to learn the hard way.
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Must-Have CEO Gadgets

Here's a list of some gadgets to help you unwind during your free time. Whether you like movies, some time on

the links, or a nice cup of coffee these gadgets can help you make the most of the few minutes you actually can

spare.

Extreme CEOs

Being competitive in the C-suite often translates to being competitive on the racetrack (or field, slopes, waves,

or air) and these CEOs take their extracurricular activities seriously. These leaders thrive flying jet fighter

planes, scaling mountains, skydiving and racing motorcycles.

Washington State: Taking Responsibility for Our Future

Chief Executive magazine named Washington state the 34th best state for business in 2011. In response to this

ranking, as well as other economic factors, the state has made itself a goal to be the best state for business by

2020. Here are the steps it has taken to get there (other lower-ranking states may want to take a cue from these

Washington business leaders).

VIDEO: CEO of the Year Alan Mulally on Fair CEO Compensation

Chief Executive magazine's CEO of the Year, Ford Motor Company's Alan Mulally, weighs in on CEO

compensation. This topic has grown controversial as many CEOs have taken home large bonuses while the

rest of the economy remains fragile. Here Mulally gives his opinion on how to fairly compensate chief

executives.

Why Exit Planning is Vital to Business Owners

Many CEOs focus on the present: how they can add value to their company today and in the future. So, why

would a CEO want to focus on leaving the company? The topic of succession is difficult (and perhaps

emotional), but it is an important one. Here are eight reasons that you need to look to the future. The first? The

chances of selling an illiquid business are less than 5 percent.
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