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Service tax shall not form a part of total receipts for computing profits from the
business of exploration, etc. of mineral oils under the presumptive provisions
of Section 44BB of the Income-tax Act
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Background

Recently, the Delhi Bench of the Income-tax Appellate
Tribunal (the Tribunal) in the case of Mitchell Drilling
International Pty. Ltd." (the taxpayer) held that service
tax paid by the taxpayer cannot form part of the
amount arrived at for the purpose of computing
deemed profits in connection with business of
exploration, etc., of mineral oils under Section 44BB of
the Income-tax Act, 1961 (the Act).

The Tribunal relied on the decision of of Sedco Forex
International Drilling Inc.? wherein the Delhi Tribunal
relying on various decisions held that service tax
being a statutory liability, would not involve any
element of profit and a service provider having
collected the amount on behalf of the Government,
accordingly, the same could not be included in the
‘amount’ (total receipts) for determining the
presumptive income.

" DDIT v. Mitchell Drilling International Pty. Ltd. (ITA No.698/Del./2012)
2 CIT v. Sedco Forex International Drilling Inc. (ITA No.5284/Del./2011)

Facts of the case

e The taxpayer is a company incorporated in Australia.
It was engaged in the business of providing
equipment on hiring and manpower etc. for
exploration and production of mineral oil and natural
gas. The taxpayer received amounts by way of
income from a) drilling operations, b) exploration of
mineral oil and c) reimbursement of mobilisation
expenditure.

e The taxpayer offered its income to tax on gross basis
under Section 44BB(1) of the Act dealing with
computation of profits of the business of exploration,
etc, of mineral oils and 10 percent of the gross
receipts was deemed to be the income chargeable to
tax. The taxpayer, however, did not include the
amount of INR 20.9 million in the gross receipts,
being service tax received from its customers, while
computing its total income. The Assessing Officer
(AO) added the amount of service tax collected by
the taxpayer to the gross receipts to compute the
total income.
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e The Commissioner of Income-tax Appeals [CIT(A)]
allowed the appeal of the taxpayer on the
submission that since service tax is levied and
collected by the service provider as an agent of the
Government and it is held by the taxpayer in trust,
as custodian/trustee for the Government, therefore
the same could not be added in the total receipt for
the purposes of determination of presumptive profit
under Section 44BB of the Act. Further, it was
contended before the CIT(A) that the service
provider acquires no title to the receipts by way of
service tax. There is no element of income, much
less profits accruing to the service provider from the
levy and collection of service tax. The same is
statutory levy mandated by law.

e The CIT(A) relied upon the decision of Uttrakhand
Higf; Court in case of Schlumberger Asia Services
Ltd.

Issue before the Tribunal

Whether the amount of service tax received by a
service provider shall form a part of the ‘amount’
received for the purpose of arriving at the presumptive
income under Section 44BB of the Act?

Tax department’s contention

The tax department contended that since service tax is
a part of receipt, therefore, for presumptive income,
same has rightly been added by the AO. The tax
department in its contention relied upon the decision of
Siem Offshore Inc.*, Technip Offshore Contracting BV°
and distinguished decision of Uttrakhand High Court
on the facts stating that decision was with respect to
customs duty and not on service tax reimbursements.

Taxpayer’s contention

The taxpayer contended that the service tax is to be
excluded for computing presumptive income under
Section 44BB of the Act. The taxpayer relied on the
decision of the Delhi Tribunal in the case of Sedco
Forex International Drilling Inc., which had held that
service tax is to be excluded from ‘amount’ considered
for presumptive tax. Further, the Delhi Tribunal
considered decisions of Schlumberger Asia Services
Ltd, Technip Offshore Contracting BV and Islamic
Republic of Iran Shipping Lines while ruling in favour of
the taxpayer.

3 DIT v. Schlumberger Asia Services Ltd [2009] 317 ITR 156 (Uttarakhand)
4 Siem Offshore Inc.,In re, [2011] 337 ITR 207 (AAR)
® DDIT v. Technip Offshore Contracting BV, [2009] 29 SOT 33 (Del)

Tribunal’s ruling

The Delhi Tribunal relying on the decision of of Sedco Forex
International Drilling Inc. ruled in favour of the taxpayer by
upholding order of CIT(A) and dismissing appeal filed by the
tax department to hold that the service tax should not be
considered as ‘amount’ (total receipts) for the purpose of
computing presumptive income under Section 44BB of the
Act. The ruling affirms the ratio of earlier ruling that the issue
is covered by earlier decision of the Delhi Tribunal which is on
similar point and no contrary or any higher courts’ precedents
has been cited.

Our comments

The decision of the Delhi Tribunal will have a favourable
impact on non-resident Oil and Gas service providers who are
engaged in providing services/facilities in connection with
business of exploration, etc., of mineral oils and who opt for
presumptive provisions of Section 44BB of the Act.

The Delhi Tribunal relied on various decisions viz. Sedco
Forex International Drilling Inc., Schlumberger Asia Services
Ltd and Islamic Republic of Iran Shipping Lines, to hold that
Service tax will not form a part of total receipts for computing
profits under Section 44BB of the Act. However, the Tribunal
did not rely on the ruling in case of Technip Offshore
Contracting BV which was relied on by the tax department.
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