
1

Construction WarrantiesConstruction Warranties

Jon W. GilchristJon W. Gilchrist

Payne & Jones, CharteredPayne & Jones, Chartered

Sealant , Waterproofing & Restorat ion I nst ituteSealant , Waterproofing & Restorat ion I nst itute

Fall Technical Meet ingFall Technical Meet ing

September 2006September 2006

Mont realMont real

What is a What is a ““warranty?warranty?””

Definit ion:Definit ion:

•• An express or im plied prom ise An express or im plied prom ise 

that  som ething in furtherance that  som ething in furtherance 

of the cont ract  is guaranteed of the cont ract  is guaranteed 

by one of the cont ract ing by one of the cont ract ing 

part iespart ies.  .  SeeSee BlackBlack ’’s Law Dict ionary 1618 (8th ed. 1999)s Law Dict ionary 1618 (8th ed. 1999)
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Warranties:Warranties:

Warrant ies can be express Warrant ies can be express 

or im pliedor im plied

Express WarrantiesExpress Warranties

A statem ent  or representat ion m ade A statem ent  or representat ion m ade 

by a seller of goods and/ or services by a seller of goods and/ or services 

as a part  of a sales t ransact ion that   as a part  of a sales t ransact ion that   

the character and quality of the the character and quality of the 

goods and services are as they are goods and services are as they are 

represented to be.represented to be.
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Express WarrantiesExpress Warranties

Can be writ ten or verbal expressionsCan be writ ten or verbal expressions

Advert isem ents can be the basis of Advert isem ents can be the basis of 

an express warrantyan express warranty

Implied WarrantiesImplied Warranties

A prom ise im plied by law.A prom ise im plied by law.

The two m ost  com m on im plied warrant ies The two m ost  com m on im plied warrant ies 
include:include:
•• I m plied Warranty of Merchantabilit y;  andI m plied Warranty of Merchantabilit y;  and

•• I m plied Warranty of Fitness for a Part icular I m plied Warranty of Fitness for a Part icular 
PurposePurpose

Courts have expanded im plied warrant ies Courts have expanded im plied warrant ies 
to apply to services and goodsto apply to services and goods
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Implied WarrantiesImplied Warranties

Som e states have adopted laws that  Som e states have adopted laws that  
im pose an im plied warranty that  im pose an im plied warranty that  
goods/ services will perform  in a goods/ services will perform  in a 
workm anlike m anner in the absence workm anlike m anner in the absence 
of express warranty concerning of express warranty concerning 
workm anship.workm anship.

Most  express warrant ies will at tem pt  Most  express warrant ies will at tem pt  
to lim it  or exclude all im plied to lim it  or exclude all im plied 
warrant ies.warrant ies.

Implied WarrantiesImplied Warranties

Sim ilar to im plied warranty of Sim ilar to im plied warranty of 
m erchantabilit y is the im plied m erchantabilit y is the im plied 
warranty of habitabilit y.warranty of habitabilit y.

Although not  recognized in every Although not  recognized in every 
state, som e courts have im posed an state, som e courts have im posed an 
im plied warranty of habitabilit y on im plied warranty of habitabilit y on 
resident ial property that  the property resident ial property that  the property 
will be const ructed in a skillful will be const ructed in a skillful 
m anner free from  m aterial defects. m anner free from  m aterial defects. 
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Construction Specific WarrantiesConstruction Specific Warranties

Warranty of PlansWarranty of Plans. A party who . A party who 

furnishes const ruct ion plans furnishes const ruct ion plans 

im pliedly warrants that  a cont ractor, im pliedly warrants that  a cont ractor, 

by following the plans, can produce by following the plans, can produce 

an operat ing, sat isfactory, useful an operat ing, sat isfactory, useful 

st ructure, and also im pliedly st ructure, and also im pliedly 

warrants that  the plans faithfully warrants that  the plans faithfully 

represent  exist ing jobsite condit ions. represent  exist ing jobsite condit ions. 

Construction Specific WarrantiesConstruction Specific Warranties

Fitness for Const ruct ion Warranty:   Fitness for Const ruct ion Warranty:   

When an owner supplies drawings, When an owner supplies drawings, 

plans, and specificat ions to a plans, and specificat ions to a 

cont ractor for use in the const ruct ion cont ractor for use in the const ruct ion 

of a project , the owner im pliedly of a project , the owner im pliedly 

warrants to the cont ractor that  the warrants to the cont ractor that  the 

plans, if followed, are suitable for plans, if followed, are suitable for 

const ruct ion. const ruct ion. 
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Construction Specific WarrantiesConstruction Specific Warranties

I m plied Warranty of Site Condit ions:  I m plied Warranty of Site Condit ions:  

When an owner issues plans, test  When an owner issues plans, test  

reports, and other const ruct ion reports, and other const ruct ion 

docum ents to the cont ractor, and the docum ents to the cont ractor, and the 

docum ents purport  to represent  that  docum ents purport  to represent  that  

certain condit ions exist  at  the job certain condit ions exist  at  the job 

site, the owner warrants that  the site, the owner warrants that  the 

actual job condit ions will be as actual job condit ions will be as 

represented. represented. 

Measure of Damages for Breach Measure of Damages for Breach 

of Warrantyof Warranty

•• Typically, the m easure of dam ages for Typically, the m easure of dam ages for 
a breach of warranty is the cost  of a breach of warranty is the cost  of 
repair ing the defect ive const ruct ion.repair ing the defect ive const ruct ion.

•• However, if the cost  of repair  is so However, if the cost  of repair  is so 
great  that  the repair would be great  that  the repair would be 
considered econom ic waste, then the considered econom ic waste, then the 
m easure of dam ages is the dim inut ion m easure of dam ages is the dim inut ion 
in the m arket  value of the property.in the m arket  value of the property.
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PrivityPrivity

Som e courts require that  the Som e courts require that  the 

plaint iff have plaint iff have ““ pr ivityprivity ”” or som e type or som e type 

of direct  contact  with the warrantor of direct  contact  with the warrantor 

before the plaint iff will be allowed before the plaint iff will be allowed 

to sue for breach of warranty. to sue for breach of warranty. 

NegligenceNegligence

Negligence is a tort  that  can be Negligence is a tort  that  can be 

described as the failure to use such described as the failure to use such 

care as a reasonably prudent  and care as a reasonably prudent  and 

careful person would use under the careful person would use under the 

same or sim ilar condit ions.  I t  is also same or sim ilar condit ions.  I t  is also 

described as any conduct  that  falls described as any conduct  that  falls 

below the legal standard established below the legal standard established 

to protect  others against  to protect  others against  

unreasonable r isk of harm . unreasonable r isk of harm . 
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NegligenceNegligence

To be successful, a plaint iff m ust  To be successful, a plaint iff m ust  

prove all of the elem ents of prove all of the elem ents of 

negligence:negligence:

•• DutyDuty

•• Breach of DutyBreach of Duty

•• RelianceReliance

•• Causat ionCausat ion

•• Proof of Dam agesProof of Dam ages

NegligenceNegligence

•• The sam e act  m ay const itute both a The sam e act  m ay const itute both a 

breach of cont ract  (or warranty)  and breach of cont ract  (or warranty)  and 

negligence.negligence.

•• Different  statute of lim itat ions will Different  statute of lim itat ions will 

apply to a cont ract  claim  vs. a claim  apply to a cont ract  claim  vs. a claim  

for negligence.  I n addit ion, there m ay for negligence.  I n addit ion, there m ay 

be different  m easurem ent  of dam ages be different  m easurem ent  of dam ages 

depending upon if the claim  is based depending upon if the claim  is based 

on cont ract  or negligence. on cont ract  or negligence. 
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NegligenceNegligence

•• Contr ibutory NegligenceContr ibutory Negligence :   the doct r ine of :   the doct r ine of 
cont r ibutory negligence holds that  any cont r ibutory negligence holds that  any 
negligence com m it ted by the plaint iff,  no negligence com m it ted by the plaint iff,  no 
m at ter how sm all,  elim inates the plaint iffm at ter how sm all,  elim inates the plaint iff ’’s s 
cause of act ion against  the defendant  based cause of act ion against  the defendant  based 
upon negligence because the plaint iff,  in upon negligence because the plaint iff,  in 
part , cont r ibuted to his own injury.part , cont r ibuted to his own injury.

•• Com parat ive NegligenceCom parat ive Negligence :  The doct r ine of :  The doct r ine of 
com parat ive negligence holds that  fault  com parat ive negligence holds that  fault  
should be apport ioned on a percentage basis should be apport ioned on a percentage basis 
am ong any num ber of part ies whose am ong any num ber of part ies whose 
negligent  conduct  is a proxim ate cause of a negligent  conduct  is a proxim ate cause of a 
single injury. single injury. 

Statute of LimitationsStatute of Limitations

Created by state law that  sets the t im e Created by state law that  sets the t im e 

in which a plaint iff m ay bring a cause of in which a plaint iff m ay bring a cause of 

act ion against  a defendant .  act ion against  a defendant .  

Different  statutes of lim itat ions apply to Different  statutes of lim itat ions apply to 

different  types of causes of act ion.  different  types of causes of act ion.  

For exam ple, the t im e in which a plaint iff For exam ple, the t im e in which a plaint iff 

can br ing an act ion based on breach of can br ing an act ion based on breach of 

cont ract  m ay be different  from  the cont ract  m ay be different  from  the 

statute of lim itat ions for br inging a cause statute of lim itat ions for br inging a cause 

of act ion based on negligence. of act ion based on negligence. 
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Statute of LimitationsStatute of Limitations

•• State laws differ as to when the State laws differ as to when the 
statute of lim itat ions starts to run.  statute of lim itat ions starts to run.  
Som e exam ples include:Som e exam ples include:

When the wrongful act  occurred;When the wrongful act  occurred;

When the project  was com pleted;When the project  was com pleted;

When the dam age occurred;When the dam age occurred;

When the plaint iff knew or should have When the plaint iff knew or should have 
known of the dam age;  andknown of the dam age;  and

When the plaint iff knew or should have When the plaint iff knew or should have 
known of the dam age and the ident ity of known of the dam age and the ident ity of 
the wrongdoer.the wrongdoer.

Strict LiabilityStrict Liability

The doct r ine of st r ict  liabilit y is the The doct r ine of st r ict  liabilit y is the 

product  of a social policy that  product  of a social policy that  

requires persons who produce requires persons who produce 

injur ious products, whether or not  injur ious products, whether or not  

they are negligent , to be liable for they are negligent , to be liable for 

injur ies caused by those products.injur ies caused by those products.
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Construction Contracts Construction Contracts -- FormsForms

•• Most  of the const ruct ion indust ryMost  of the const ruct ion indust ry ’’s standard s standard 

form s include express warrant ies with regard form s include express warrant ies with regard 

to services and goods.to services and goods.

•• The Associated General Cont ractors of The Associated General Cont ractors of 

Am erica (Am erica ( ““ AGCAGC”” )  Docum ent  No. 200 (2000 )  Docum ent  No. 200 (2000 

ed.)  Warranty Sect ion provides that :   ed.)  Warranty Sect ion provides that :   

m aterials and equipm ent  will be new;  of m aterials and equipm ent  will be new;  of 

good quality and free from  defect ive good quality and free from  defect ive 

m aterials and workm anship;  and that  the m aterials and workm anship;  and that  the 

work will be free from  m aterial defects.work will be free from  m aterial defects.

Construction Contracts Construction Contracts -- FormsForms

The Canadian Const ruct ion Docum ents The Canadian Const ruct ion Docum ents 
Com m it teeCom m it tee’’s standard form s, provide for an s standard form s, provide for an 
overall warranty period for the Work is one year overall warranty period for the Work is one year 
from  the date of substant ial perform ance of the from  the date of substant ial perform ance of the 
work.  work.  

The Cont ractor is responsible to correct  at  the The Cont ractor is responsible to correct  at  the 
Cont ractorCont ractor ’’s expense, defects or deficiencies in s expense, defects or deficiencies in 
the Work which appear during the onethe Work which appear during the one-- year year 
warranty period.  warranty period.  

Warrant ies for longer periods  m ay be specified Warrant ies for longer periods  m ay be specified 
for certain products or port ions of the Work by for certain products or port ions of the Work by 
adding language in the specificat ion sect ions of adding language in the specificat ion sect ions of 
the docum ents. the docum ents. 



12

Construction Contracts Construction Contracts -- FormsForms

““ The Cont ractor warrants to the Owner The Cont ractor warrants to the Owner 
and Architect  that  m ater ials and and Architect  that  m ater ials and 
equipm ent  furnished under the Cont ract  equipm ent  furnished under the Cont ract  
will be of good quality and new unless will be of good quality and new unless 
otherwise required or perm it ted by the otherwise required or perm it ted by the 
Cont ract  Docum ents, that  the Work will Cont ract  Docum ents, that  the Work will 
be free from  defects not  inherent  in the be free from  defects not  inherent  in the 
quality required or perm it ted, and that  quality required or perm it ted, and that  
the Work will conform  to the the Work will conform  to the 
requirem ents of the Cont ract  requirem ents of the Cont ract  
Docum ents.Docum ents. ”” Para 3.5.1 AI A Form  A201 (1997)Para 3.5.1 AI A Form  A201 (1997)

Construction Contracts Construction Contracts -- FormsForms

““ Work not  conform ing to these Work not  conform ing to these 

requirem ents, including subst itut ions not  requirem ents, including subst itut ions not  

properly approved and authorized, m ay be properly approved and authorized, m ay be 

considered defect ive.considered defect ive. ”” Para 3.5.1 AI A Form  A201 (1997)Para 3.5.1 AI A Form  A201 (1997)

““ The Cont ractorThe Cont ractor ’’s warranty excludes s warranty excludes 

rem edy for dam age or defect  caused by rem edy for dam age or defect  caused by 

abuse, m odificat ions not  executed by the abuse, m odificat ions not  executed by the 

Cont ractor, im proper or insufficient  Cont ractor, im proper or insufficient  

m aintenance, im proper operat ions, or m aintenance, im proper operat ions, or 

norm al wear and tear and norm al usage.norm al wear and tear and norm al usage. ””
Para 3.5.1 AI A Form  A201 (1997)Para 3.5.1 AI A Form  A201 (1997)
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Construction Contracts Construction Contracts -- FormsForms

•• I t  is im portant  to note that  nowhere in I t  is im portant  to note that  nowhere in §§

3.5.1 of AI A3.5.1 of AI A’’s form  A201 is a t im efram e s form  A201 is a t im efram e 

provided for these warrant ies.  provided for these warrant ies.  

•• The warranty obligat ion will be enforceable The warranty obligat ion will be enforceable 

unt il barred by the applicable statute of unt il barred by the applicable statute of 

lim itat ion or statute of repose.  Statute of lim itat ion or statute of repose.  Statute of 

lim itat ions vary great ly from  state to state lim itat ions vary great ly from  state to state 

and range from  as short  as 4 years to as long and range from  as short  as 4 years to as long 

as 13 years.as 13 years.

•• I n the AI A cont ract  docum ents, the stated I n the AI A cont ract  docum ents, the stated 

warrant ies differ from  warrant ies differ from  ““ correct ion periods.correct ion periods. ””

Construction Contracts Construction Contracts -- FormsForms

““ I n addit ion to the Cont ractorI n addit ion to the Cont ractor ’’s obligat ions under s obligat ions under 
Paragraph 3.5, if,  within one year after the date Paragraph 3.5, if,  within one year after the date 
of Substant ial Com plet ion of the Work or of Substant ial Com plet ion of the Work or 
designated port ion thereof or after the date for designated port ion thereof or after the date for 
com m encem ent  of warrant ies established under com m encem ent  of warrant ies established under 
Subparagraph 9.9.1, or by term s of an applicable Subparagraph 9.9.1, or by term s of an applicable 
special warranty required by the Cont ract  special warranty required by the Cont ract  
Docum ents, any of the Work is found to be not  in Docum ents, any of the Work is found to be not  in 
accordance with the requirem ents of the Cont ract  accordance with the requirem ents of the Cont ract  
Docum ents, the Cont ractor shall correct  it  Docum ents, the Cont ractor shall correct  it  
prom pt ly after receipt  of writ ten not ice from  the prom pt ly after receipt  of writ ten not ice from  the 
Owner to do so unless the Owner has previously Owner to do so unless the Owner has previously 
given the Cont ractor a writ ten acceptance of such given the Cont ractor a writ ten acceptance of such 
condit ion.condit ion. ”” Para 12.2.2.1, AI A Form  A201 (1997)Para 12.2.2.1, AI A Form  A201 (1997)
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Construction Contracts Construction Contracts -- FormsForms

•• I n the event  of a breach of a I n the event  of a breach of a 
warranty, the Owner has several warranty, the Owner has several 
opt ions as provided in Form  A201.  opt ions as provided in Form  A201.  
The ownerThe owner ’’s rem edies include:s rem edies include:

The r ight  to reject  work during The r ight  to reject  work during 
const ruct ion;const ruct ion;

The r ight  to require the Cont ractor to The r ight  to require the Cont ractor to 
com e back and m ake repairs for a period com e back and m ake repairs for a period 
of one year;  andof one year;  and

Right  to sue the Cont ractor for m oney Right  to sue the Cont ractor for m oney 
dam ages.dam ages.

Warranty Evaluation ChecklistWarranty Evaluation Checklist

Exhibit  Exhibit  ““ AA””

W arranty Evaluat ion ChecklistW arranty Evaluat ion Checklist
Nam e of Nam e of 
Owner: ___________________________________Owner: ___________________________________
__________________________

Nam e of Design Nam e of Design 
Professional: ______________________________Professional: ______________________________
______________

Nam e of Nam e of 
Cont ractor: ________________________________Cont ractor: ________________________________
__________________________

Nam e of Subcont ractor Nam e of Subcont ractor 
# 1: ______________________________________# 1: ______________________________________
____
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Warranty, Correction Period & Warranty, Correction Period & 

Bond TimelineBond Timeline

Sample ContractorSample Contractor’’s Warrantys Warranty
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Manufacturer Warranty Manufacturer Warranty --Sample #1Sample #1

Manufacturer warrants to you, the Manufacturer warrants to you, the 
Building Owner, that , for a Building Owner, that , for a period of 5  per iod of 5  
years from  the date of purchaseyears from  the date of purchase the the 
aboveabove-- grade surfaces of the building to grade surfaces of the building to 
which the Manufacturer coat ing ( the which the Manufacturer coat ing ( the 
““ Coat ingCoat ing”” )  has been applied )  has been applied w ill not  w ill not  
suffer  through w ater  penetrat ionsuffer  through w ater  penetrat ion .   The .  The 
Coat ing is designed to provide above Coat ing is designed to provide above 
grade through water penet rat ion grade through water penet rat ion 
protect ion when properly applied to sound protect ion when properly applied to sound 
surfaces. surfaces. 

Manufacturer Warranty Manufacturer Warranty --Sample #1Sample #1

This warranty is subject  to the lim itat ions This warranty is subject  to the lim itat ions 

and condit ions stated below and is and condit ions stated below and is 

effect ive only if the Coat ing is applied effect ive only if the Coat ing is applied 

in st r ict  accordance w ith in st r ict  accordance w ith 

ManufacturerManufacturer ’’s published applicat ion s published applicat ion 

proceduresprocedures and any project  specific and any project  specific 

recom m endat ions from  Manufacturer.recom m endat ions from  Manufacturer.

Warranty will be considered Warranty will be considered null and void null and void 

if seller  has not  received paym entif seller  has not  received paym ent for for 

the product  used.the product  used.
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Manufacturer Warranty Manufacturer Warranty --Sample #1Sample #1

This warranty does not  coverThis warranty does not  cover ::

Faults at t r ibutable to workm anship (e.g., Faults at t r ibutable to workm anship (e.g., 
im proper surface preparat ion, use of nonim proper surface preparat ion, use of non--
approved m aterials, insufficient  coat ing approved m aterials, insufficient  coat ing 
thickness, or deviat ion from  Manufacturer thickness, or deviat ion from  Manufacturer 
recom m ended applicat ion procedures) , orrecom m ended applicat ion procedures) , or

Failure of the coat ing due to:Failure of the coat ing due to:
•• Natural causes, orNatural causes, or

•• Surface abrasion, vandalism , mechanical damage Surface abrasion, vandalism , mechanical damage 
caused by individuals, tools or other outside agents, caused by individuals, tools or other outside agents, 
etc., oretc., or

•• Disintegrat ion of the underly ing subst rate, st ructural Disintegrat ion of the underly ing subst rate, st ructural 
defects, faulty const ruct ion m aterials, or building joint  defects, faulty const ruct ion m aterials, or building joint  
requir ing caulking, scaling, or repoint ing, etc.requir ing caulking, scaling, or repoint ing, etc.

Manufacturer Warranty Manufacturer Warranty --Sample #1Sample #1

This Warranty Does Not  Cover:This Warranty Does Not  Cover:

•• Changes in the appearance of the Changes in the appearance of the 

coat ing due to the accum ulat ion of  coat ing due to the accum ulat ion of  

contam inants deposited on the contam inants deposited on the 

coat ing.coat ing.

•• Use in singleUse in single-- fam ily resident ial fam ily resident ial 

st ructures.st ructures.
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Manufacturer Warranty Manufacturer Warranty --Sample #1Sample #1
REMEDI ESREMEDI ES

I n the event  of a claim  under this warranty, you I n the event  of a claim  under this warranty, you 
m ust  not ify Manufacturer within thir t y (30)  days m ust  not ify Manufacturer within thir t y (30)  days 
of the claim ed defect  and provide Manufacturer of the claim ed defect  and provide Manufacturer 
with the opportunity to inspect .  For a period of with the opportunity to inspect .  For a period of 
five (5)  years from  the date of purchase, five (5)  years from  the date of purchase, 
Manufacturer shall be responsible for the cost  of Manufacturer shall be responsible for the cost  of 
replacem ent  coat ing for any areas in which the replacem ent  coat ing for any areas in which the 
Manufacturer coat ing fails to protect  the aboveManufacturer coat ing fails to protect  the above--
grade subst rate from  throughgrade subst rate from  through-- water penet rat ion water penet rat ion 
and for the cost  of labor to apply such and for the cost  of labor to apply such 
replacem ent  coat ing, up to a m axim um  of five replacem ent  coat ing, up to a m axim um  of five 
t im es the cost  of the replacem ent  coat ing.  t im es the cost  of the replacem ent  coat ing.  
ManufacturerManufacturer ’’s warranty does not  cover faults s warranty does not  cover faults 
at t r ibutable to workm anship.at t r ibutable to workm anship.

Manufacturer Warranty Manufacturer Warranty --Sample #1Sample #1

MANUFACTURER SHALL NOT BE MANUFACTURER SHALL NOT BE 

LI ABLE FOR AND EXPRESSLY LI ABLE FOR AND EXPRESSLY 

DI SCLAI MS ANY LI ABI LI TY FOR ANY DI SCLAI MS ANY LI ABI LI TY FOR ANY 

DAMAGE TO THE CONTENTS OF THE DAMAGE TO THE CONTENTS OF THE 

STRUCTURE FOR CONSEQUENTI AL OR STRUCTURE FOR CONSEQUENTI AL OR 

I NCI DENTAL DAMAGE, W HETHER I N  I NCI DENTAL DAMAGE, W HETHER I N  

CONTRACT OR I N  TORT,I NCLUDI NG CONTRACT OR I N  TORT,I NCLUDI NG 

NEGLI GENCE. THI S W ARRANTY I S I N  NEGLI GENCE. THI S W ARRANTY I S I N  

LI EU OF ALL OTHER W RI TTEN OR LI EU OF ALL OTHER W RI TTEN OR 

ORAL, EXPRESS OR I MPLI ED ORAL, EXPRESS OR I MPLI ED 

W ARRANTI ES.W ARRANTI ES.
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Manufacturer Warranty Manufacturer Warranty --Sample #1Sample #1

All claim s or cont roversies between Manufacturer All claim s or cont roversies between Manufacturer 
and the Owner ar ising out  of, or relat ing to the and the Owner ar ising out  of, or relat ing to the 
perform ance of the Manufacturer products or to perform ance of the Manufacturer products or to 
any alleged breach of this Warranty which cannot  any alleged breach of this Warranty which cannot  
be resolved by m utual agreem ent  am ong the be resolved by m utual agreem ent  am ong the 
part ies shall be decided by arbit rat ion in Kansas part ies shall be decided by arbit rat ion in Kansas 
City, Missouri, in accordance with the City, Missouri, in accordance with the 
Const ruct ion I ndust ry Arbit rat ion Rules of the Const ruct ion I ndust ry Arbit rat ion Rules of the 
Am erican Arbit rat ion Associat ion.  Am erican Arbit rat ion Associat ion.  

This agreem ent  to arbit rate shall be specifically This agreem ent  to arbit rate shall be specifically 
enforceable.  enforceable.  

Any award rendered by the arbit rators shall be Any award rendered by the arbit rators shall be 
final, and judgm ent  m ay be entered in final, and judgm ent  m ay be entered in 
accordance with applicable law in any court  accordance with applicable law in any court  
having jur isdict ion.having jur isdict ion.

Manufacturer WarrantiesManufacturer Warranties
Addit ional I ssues Covered in Express Addit ional I ssues Covered in Express 

Warrant ies:Warrant ies:

•• Rest r ict ion on the abilit y to assign warranty to Rest r ict ion on the abilit y to assign warranty to 

new owner.new owner.

•• Waiver of any liabilit y caused by Manuf. while Waiver of any liabilit y caused by Manuf. while 

inspect ing property for warranty claim .inspect ing property for warranty claim .

•• Requirem ent  that  Manuf. inspect  installat ion Requirem ent  that  Manuf. inspect  installat ion 

while product  is being installed.while product  is being installed.

•• Requirem ent  that  Owner m aintain building.Requirem ent  that  Owner m aintain building.

•• Requirem ent  that  Manuf. approve any repairs.Requirem ent  that  Manuf. approve any repairs.

•• Requirem ent  that  Manuf. be allowed to direct  Requirem ent  that  Manuf. be allowed to direct  

repair.repair.
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Manufacturer WarrantiesManufacturer Warranties
Addit ional I ssues Covered in Express Addit ional I ssues Covered in Express 
Warrant ies:Warrant ies:

•• Requirem ent  that  both owner and Requirem ent  that  both owner and 
Manufacturer sign warranty docum ent .Manufacturer sign warranty docum ent .

•• Warranty does not  cover failure as a Warranty does not  cover failure as a 
result  of building alternat ions, cracks or result  of building alternat ions, cracks or 
ruptures in st ructure, indust r ial ruptures in st ructure, indust r ial 
pollut ion, chem ically react ive aggregate, pollut ion, chem ically react ive aggregate, 
chlor ide levels exceeding current  ACI  chlor ide levels exceeding current  ACI  
lim its, ingress of m oisture, inadequate lim its, ingress of m oisture, inadequate 
dist r ibut ion or design of expansion dist r ibut ion or design of expansion 
joints.joints.

Manufacturer WarrantiesManufacturer Warranties

Addit ional I ssues Covered in Express Addit ional I ssues Covered in Express 

Warrant ies:Warrant ies:

•• Disclaim er of any com m unicat ion from  Disclaim er of any com m unicat ion from  

any em ployee or agent  of Manufacturer any em ployee or agent  of Manufacturer 

that  is inconsistent  with writ ten that  is inconsistent  with writ ten 

warranty.warranty.
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Case Study #1Case Study #1
Current  Status of ProjectCurrent  Status of Project ..

•• Five year old building that  involved im proper Five year old building that  involved im proper 

through wall flashing allowing water to through wall flashing allowing water to 

infilt rate causing significant  inter ior finish infilt rate causing significant  inter ior finish 

dam age.dam age.

•• The building owner has hired a designer to The building owner has hired a designer to 

correct  the problem .  correct  the problem .  

New Specificat ionNew Specificat ion::

•• Mass tuck point ing of m asonry walls.Mass tuck point ing of m asonry walls.

•• Applicat ion of clear penet rat ing water Applicat ion of clear penet rat ing water 

repellant .repellant .

•• 1010-- year waterproof guarantee.year waterproof guarantee.

•• Did not  request  any changes to windows.Did not  request  any changes to windows.

Case Study #1Case Study #1
I ssuesI ssues..

•• Was there an invest igat ion of the t rue source Was there an invest igat ion of the t rue source 
of water int rusion?of water int rusion?

•• Was the leak due solely to im proper through Was the leak due solely to im proper through 
wall flashing or did the windows cont r ibute to wall flashing or did the windows cont r ibute to 
the water leak?the water leak?

•• Products available for water repellant  m ay Products available for water repellant  m ay 
have warranty but  with m any disclaim ers.have warranty but  with m any disclaim ers.

•• By agreeing to the specificat ions, did the By agreeing to the specificat ions, did the 
Cont ractor provide a warranty to the owner Cont ractor provide a warranty to the owner 
separate from  the m anufacturerseparate from  the m anufacturer ’’s warranty?s warranty?

•• Did the Design Professional specify a specific Did the Design Professional specify a specific 
product?product?

•• Did the Design Professional or Cont ractor Did the Design Professional or Cont ractor 
prepare a m ockprepare a m ock -- up of the proposed up of the proposed 
correct ive m easures to stop the leaks?correct ive m easures to stop the leaks?
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Case Study #1Case Study #1
Assum pt ionsAssum pt ions..

•• Design Professional did m inimal invest igat ion to Design Professional did m inimal invest igat ion to 
determ ine leaks.determ ine leaks.

•• Design Professional and Cont ractor did Design Professional and Cont ractor did notnot prepare prepare 
mockmock-- ups.ups.

•• Contract  between Design Professional and Cont ractor Contract  between Design Professional and Cont ractor 
had standard language for Cont ractors (1 year had standard language for Cont ractors (1 year 
warranty of workm anship)  but  Cont ractor also agreed warranty of workm anship)  but  Cont ractor also agreed 
to the Design Professionalto the Design Professional’’s specificat ions ( including s specificat ions ( including 
the 10the 10-- year waterproof guarantee)  ( the specificat ion year waterproof guarantee)  ( the specificat ion 
did not  dist inguish between the Cont ractor and did not  dist inguish between the Cont ractor and 
manufacturer) .manufacturer) .

•• Contractor used a clear penet rat ing water repellant  Contractor used a clear penet rat ing water repellant  
that  had a 10that  had a 10-- year warranty with many disclaimers.year warranty with many disclaimers.

•• Water leaks are discovered 2 years after complet ion of Water leaks are discovered 2 years after complet ion of 
the repairs.the repairs.

Case Study #1Case Study #1

•• I s the Design Professional on the I s the Design Professional on the 

Hook?Hook?

NegligenceNegligence..

•• failure to invest igate leaks.  Was it  the flashing failure to invest igate leaks.  Was it  the flashing 

or the windows.or the windows.

•• failure to prepare m ockfailure to prepare m ock-- up of proposed repair.up of proposed repair.

•• improper specificat ion of the repair needed.improper specificat ion of the repair needed.

Cont ractCont ract ..

•• did the Design Professional provide a did the Design Professional provide a 

guarantee/ warranty to Owner, actual or guarantee/ warranty to Owner, actual or 

implied?implied?
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Case Study #1Case Study #1

I s the Contractor on the Hook?I s the Contractor on the Hook?

•• NegligenceNegligence..

Should the cont ractor have prepared a Should the cont ractor have prepared a 

m ockm ock-- up of the specified correct ion?up of the specified correct ion?

if Cont ractor discovered im proper if Cont ractor discovered im proper 

installat ion of windows and failed to not ify installat ion of windows and failed to not ify 

designer.designer.

if Cont ractor knew or should have known if Cont ractor knew or should have known 

that  specified repair would not  workthat  specified repair would not  work

if Cont ractor is found negligent , he could if Cont ractor is found negligent , he could 

be responsible for dam ages based upon be responsible for dam ages based upon 

com parat ive fault  between all part ies.com parat ive fault  between all part ies.

Case Study #1Case Study #1
I s the Contractor on the Hook?I s the Contractor on the Hook?

ContractContract ::

•• Cont ractor agreed to specificat ion.  Although Cont ractor agreed to specificat ion.  Although 
Cont ractorCont ractor ’’s standard cont ract  lim ited his s standard cont ract  lim ited his 
warranty to one year, the specificat ion warranty to one year, the specificat ion 
required a 10required a 10-- year waterproof warranty.year waterproof warranty.

•• Courts m ay find that  the 10Courts m ay find that  the 10-- year warranty in year warranty in 
the specificat ion supersedes the one year the specificat ion supersedes the one year 
workm anship warranty.workm anship warranty.

•• Depending upon the cont ract  language, the Depending upon the cont ract  language, the 
Cont ractor m ay be responsible for labor and Cont ractor m ay be responsible for labor and 
m aterial.m aterial.

•• Unless specifically lim ited, the Cont ractor could Unless specifically lim ited, the Cont ractor could 
also be responsible for incidental and also be responsible for incidental and 
consequent ial dam ages.consequent ial dam ages.
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Case Study #1Case Study #1

I s the Manufacturer on the Hook?I s the Manufacturer on the Hook?

•• Cont ract / Warranty.Cont ract / Warranty.

the product  used was a water repellant .the product  used was a water repellant .

if the water int rusion was due in part  to if the water int rusion was due in part  to 

the water saturat ion of the m asonry, then the water saturat ion of the m asonry, then 

the m anufacturer m ay be on the hook.the m anufacturer m ay be on the hook.

The courts will look at  the 10The courts will look at  the 10 -- year year 

warranty to see if any of the warranty to see if any of the 

except ions/ disclaim ers apply to the except ions/ disclaim ers apply to the 

current  situat ion.current  situat ion.

Case Study #1Case Study #1

I s the Manufacturer on the Hook?I s the Manufacturer on the Hook?

Possible disclaim ersPossible disclaim ers::

•• the water repellant  m ust  be properly the water repellant  m ust  be properly 

installed.installed.

•• the m asonry m ust  be cleaned and properly the m asonry m ust  be cleaned and properly 

prepared before the water repellant  is prepared before the water repellant  is 

applied to the building.applied to the building.

•• requirem ents for yearly m aintenance.requirem ents for yearly m aintenance.

•• was there a failure of the water repellant?was there a failure of the water repellant?

•• m anufacturerm anufacturer ’’s lim ited warranty indicates s lim ited warranty indicates 

that  it  is only responsible for replacem ent  of that  it  is only responsible for replacem ent  of 

product  and is not  responsible for incidental product  and is not  responsible for incidental 

or consequent ial dam ages.or consequent ial dam ages.
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Case Study #1Case Study #1

What  did the Owner get  out  of the  What  did the Owner get  out  of the  

warrant ies?warrant ies?

Other Case StudiesOther Case Studies

Case Study # 2:   The Failed SealantCase Study # 2:   The Failed Sealant

Case Study # 3:   The Failed Case Study # 3:   The Failed 

Waterproofing Mem braneWaterproofing Mem brane

Case Study # 4:   Water Dam age to Case Study # 4:   Water Dam age to 

Building FacadeBuilding Facade
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