
 

 

AC TRANSIT DISTRICT GM Memo No. 09-293 

Board of Directors  
Executive Summary Meeting Date:  December 9, 2009 
 

Committees: 
Planning Committee  Finance and Audit Committee  
External Affairs Committee  Operations Committee  
Rider Complaint Committee  Para transit Committee  
Board of Directors  Financing Corporation  
 
SUBJECT:  Consider Recommending the Adoption of Resolution No. 09-062 Approving the 
Third Amended and Restated Fiscal Agreement Regarding Fremont Industrial 
Redevelopment Project 
 

 
RECOMMENDED ACTION:  
 
             Information Only        Briefing Item         Recommended Motion 

 

Recommend the Board adopt Resolution No. 09-062 
 
 
Fiscal Impact:    No immediate impact.  Receipt of increased revenues deferred until the 
late 2020s or early 2030s due to redevelopment improvements in the project area. 
 

Background/Discussion: 
 
AC Transit, together with a number of other governmental agencies and special districts, has 
been requested by the Redevelopment Agency of the City of Fremont to enter into a Third 
Amended and Restated Fiscal Agreement Regarding Fremont Industrial Redevelopment 
Project (the Third Amendment).  See Attachment 1.  The purpose of the Third Amendment is 
to increase from $400 million to $1.5 billion the limit on the tax increment revenue from the 
Project Area (generally, the Auto Mall Parkway and Fremont Boulevard interchange area 
and three Historic District Project Areas). These improvements include transit improvements, 
as indicated in the list of improvements set out in Attachment 2. 
 
This Third Amendment does not affect the existing amount of revenues received from this 
portion of the City of Fremont since, under the previous amendments approved by the 
District and the other taxing entities, a contractual formula has been agreed to that exceeds 
what the District would otherwise receive under the Redevelopment Act.  The District 
presently receives approximately $540,000 from the Project Area each year and this amount 
will continue to be received during the life of the Project Area – late 2020/early 2030.   Upon 
expiration of the Project Area, then the increased tax incremental value from the 
improvements will be available to the District.  See Attachment 3. 
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Prior Relevant Board Actions/Policies: 

 
The District has participated in the original 1993 Fiscal Agreement and the first (1995) and 
second (1999) amended and restated agreements. 
 
 

Attachments: 
 

1. The Proposed Third Amended and Restated Fiscal Agreement 
2. List of Proposed Improvements in the Project Area 
3. Spread Sheet of Tax Increment Values during the life of the Project Area 
4. Draft Resolution No. 09-062 
 

Approved by: Mary V. King, General Manager 

Prepared by: Kenneth C. Scheidig, General Counsel 

   Lewis G. Clinton, Chief Financial Officer 

Date Prepared: December 4 2009 
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THIRD AMENDED AND RESTATED 
FISCAL AGREEMENT REGARDING 

FREMONT INDUSTRIAL REDEVELOPMENT PROJECT 
 
 
 This Agreement, initially dated as of January 12, 1993, as previously amended and 
restated as of November 1, 1995 and March 1, 1999, and as hereby further fully amended and 
restated as of September 1, 2009, is entered into by and among the Redevelopment Agency of 
the City of Fremont, the City of Fremont, the County of Alameda, the AC Transit District, the 
Alameda County Flood Control District, the Alameda County Library District, the Alameda 
County Mosquito Abatement District, the Alameda County Resource Conservation District, the 
Alameda County Water District, the Bay Area Air Quality Management District, the Bay Area 
Rapid Transit District, the East Bay Regional Park District, and the Washington Hospital 
District, on the basis of the following facts, understandings, and intentions of the parties: 
 
 

RECITALS 
 

A. These Recitals refer to and utilize certain capitalized terms which are defined in 
Article 1 of this Agreement.  The parties intend to refer to those definitions in connection with 
the use thereof in this Agreement. 
 

B. In 1983, the City adopted the Original Plan and established the Project Area for 
the primary purpose of assisting in the construction, reconstruction, and improvement of the 
Interchanges.  Minor amendments to the Original Plan were adopted by the City in 1989 and 
1992. 
 

C. In 1993, the Agency prepared and the City Council of the City adopted the 1993 
Amended Plan which expanded the Agency's financial resources to assist in financing the 
Interchange Improvement Costs.  As of the Third Amendment and Restatement of this 
Agreement, through the financial resources made available by the 1993 Amended Plan and the 
1998 Amended Plan, the Auto Mall Parkway and Fremont Boulevard interchange improvements 
have been completed and fully funded, physical construction of the Dixon Landing Road 
interchange improvements has been substantially completed (while certain funding and 
administrative tasks remain to be completed), and construction of the Mission Boulevard 
interchange improvements is underway. 
 

D. In July 1998, the City adopted the 1998 Amended Plan, the general purposes of 
which were to:  (1) authorize the Agency to finance a limited and specified set of improvements 
in the Project Area in addition to the Interchanges (namely, a business/learning center, a transit 
terminal, and widening of a portion of Fremont Boulevard); (2) extend specified financial 
deadlines; and (3) merge the Project Area with the City's three Historic District Project Areas to 
form the Merged Project Area for purposes of pooling Claimed Tax Increment Revenue for 
partial use in the three Historic District Project Areas as permitted by Health and Safety Code 
Section 33485 et seq.  In connection with the 1998 Amended Plan, the parties entered into the 
Second Amendment and Restatement of this Agreement. 
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E. The Agency has prepared and the City Council will consider for execution the 
2010 Amended Plan, a primary purpose of which is to increase the limit on tax increment 
revenue from the Project Area portion of the Merged Project Area that may be claimed by the 
Agency from $400 million to $1.5 billion in order to enable the Agency to complete the program 
of redevelopment for the Merged Project Area. 
 

F. Pursuant to (1) Section 16 of Article XVI of the Constitution of the State of 
California, (2) Health and Safety Code Section 33670 et seq., and (3) the 1993 Amended Plan, 
the 1998 Amended Plan, and the 2010 Amended Plan, the Agency is entitled to receive Potential 
Tax Increment Revenue from the Project Area portion of the Merged Project Area to pay the 
principal of and interest on loans of, monies advanced to, or indebtedness incurred by, the 
Agency to finance, in whole or in part, redevelopment in accordance with the 1993 Amended 
Plan, the 1998 Amended Plan, and the 2010 Amended Plan. 
 

G. Pursuant to the 1993 Amended Plan, the 1998 Amended Plan, and the 2010 
Amended Plan, the Agency is not entitled to claim or to have allocated to it the Inflation 
Allocation from the Project Area portion of the Merged Project.  The Inflation Allocation is 
instead allocated among the affected taxing entities, including the Participating Entities, as 
normal property taxes.  Consequently, the Potential Tax Increment Revenue from the Project 
Area portion of the Merged Project Area that is subject to Agency claim pursuant to the 1993 
Amended Plan, the 1998 Amended Plan and the 2010 Amended Plan excludes the Inflation 
Allocation. 
 

H. The Participating Entities are affected taxing entities with jurisdiction over 
property located within the Project Area.  The Participating Entities had concern over the 
potential negative impact of tax increment financing pursuant to the 1993 Amended Plan on their 
respective financial situations. 
 

I. As a result, a fiscal review committee was convened for the 1993 Amended Plan 
pursuant to Health and Safety Code Section 33353 (then in effect) and meetings were held that 
were attended by the Agency and other affected taxing entities. 
 

J. The fiscal review committee determined, and the Agency found that, but for the 
fiscal mitigation measures set forth in this Agreement as initially executed, the redevelopment 
program undertaken pursuant to the 1993 Amended Plan would create a financial burden or 
detriment as defined in Health and Safety Code Section 33012 (then in effect) by requiring an 
increase in the level of Participating Entities' services, and by causing a loss of property tax 
revenues from changes in ownership and new construction which might have been received by 
the Participating Entities if the 1993 Amended Plan were not adopted. 
 

K. Following initial negotiation, approval, and execution of this Agreement, the 
County Auditor-Controller implemented a methodology for allocating certain property taxes to 
the ERAF Fund as contributions on behalf of certain Participating Entities (hereafter defined as 
the "ERAF-impacted Entities"), thereby reducing the proportionate share of property taxes 
(commonly referred to as the "AB8 Factors") allocable to those Participating Entities and 
additionally deducting a fixed annual contribution to the ERAF Fund from those Participating 
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Entities, in order to achieve the required aggregate contribution to the ERAF Fund attributable to 
property taxes from the Project Area without adversely affecting the constitutionally and 
statutorily protected amount of Potential Tax Increment Revenue allocated to the Agency.  The 
methodology implemented by the County Auditor-Controller had the potential effect of reducing 
the payments of Claimed Tax Increment by the Agency to the County and certain Non-County 
Participants pursuant to Section 4.1 and 4.2 below the payment amounts intended by the parties 
when the Agreement was initially negotiated, approved, and executed.  Through a previous first 
amendment and restatement of this Agreement dated as of November 1, 1995, the parties made 
certain clarifications to the method for determining payments to be made by the Agency to the 
Participating Entities pursuant to Sections 4.1 and 4.2.  Those clarifications were an initial 
attempt to compensate for the ERAF Fund allocation methodology implemented by the County 
Auditor-Controller and to reestablish the Agency payments at the relative levels intended by the 
parties when the Agreement was initially negotiated, approved and executed.   
 

L. In connection with consideration of the 1998 Amended Plan and the 2010 
Amended Plan, the parties determined the need for further clarifications of the method for 
determining payments to be made by the Agency to the Participating Entities pursuant to Section 
4.1 and 4.2 in order to most accurately reflect the County Auditor-Controller's ERAF Fund 
allocation methodology and to most accurately achieve the level of Agency payments to the 
Participating Entities intended by the parties when this Agreement was initially negotiated, 
approved and executed.  To that end, the parties entered into the Second Amendment and 
Restatement of this Agreement as of March 1, 1999 and the Third Amendment and Restatement 
of this Agreement as of September 1, 2009.  The clarifications of the payment determination 
method described in Recital K and this Recital L implement the objective of Section 33 of 
Chapter 699 of the Statutes of 1992, the act that created the ERAF Fund contribution 
requirement, that became effective after completion of negotiation and approval by the 
Participating Entities of the initial version of this Agreement, and that was subsequently 
implemented in Alameda County through the County Auditor-Controller's ERAF Fund 
allocation methodology system briefly described above (the "ERAF Act").  Section 33 of the 
ERAF Act states: 

 
"Notwithstanding any changes made by this act in the allocation of property 
tax revenues between local government entities, redevelopment agencies, 
school districts, and community college districts, mitigation agreements 
entered into prior to the operative date of this act pursuant to Section 33401 
and 33446 of the Health and Safety Code shall not be affected thereby, and 
any payments required under these agreements shall continue to be made as if 
there were no change in local property tax allocations pursuant to the act."  

 
M. The purposes of the Third Amendment and Restatement of this Agreement, dated 

as of September 1, 2009, are to achieve the clarification of Agency payments as described in 
Recital L, to enable the Agency to achieve the purposes of the 2010 Amended Plan as generally 
described in Recitals E and N, and to continue to assure prompt, priority completion of the 
Project, including the Interchange improvements. 
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N. The redevelopment program to be implemented pursuant to the 2010 Amended 
Plan has regional significance and will provide regional benefits including, but not limited to, 
county-wide economic development and traffic circulation benefits resulting from timely 
improvement of the Interchanges and construction of the Irvington BART Station, and 
improvement of the local housing stock available at affordable housing cost to low-and 
moderate-income households.  Through achievement of the purposes summarized in Recital E 
and this Recital N, the 2010 Amended Plan and the Third Amendment and Restatement of this 
Agreement will provide the Agency with additional financial resources and the legal authority to 
better achieve these regional benefits in the Merged Project Area, while maintaining and 
clarifying the fiscal mitigation measures for the benefit of the Participating Entities as 
contemplated in this Agreement as initially executed in 1993. 
 

O. In consideration of this Agreement determining the obligations of the Agency and 
the City with respect to the Project, the 1993 Amended Plan, the 1998 Amended Plan, and the 
2010 Amended Plan, the Participating Entities have foregone the right to contest the adoption of 
the 1993 Amended Plan, the 1998 Amended Plan, and the 2010 Amended Plan. 
 
 NOW, THEREFORE, the Agency, the City, and the Participating Entities agree as 
follows: 
 
 

ARTICLE 1  
DEFINITIONS AND EXHIBITS 

 
Section 1.1 General Definitions.  The following general definitions shall govern this 

Agreement: 

(a) "Adjusted AB8 Factor" for a given Participating Entity for a given Fiscal 
Year, means: 
 

(1) Beginning in Fiscal Year 1994-95 and continuing through and 
including the Final Pre-Third Amendment Fiscal Year, the percentage factor determined in 
accordance with the following formula: 
 
    Unadjusted AB8 Factor            ERAF Ratio for 
    for Participating Entity x 1 - Participating Entity 
    for Fiscal Year          for Fiscal Year 
 
   In turn, the "ERAF Ratio" for a given Participating Entity for a given 
Fiscal Year means the percentage factor shown for the Participating Entity in the "% of ERAF 
To Tot Rev" column of the computer spreadsheet prepared by the County Auditor-Controller for 
that Fiscal Year and entitled "Tax Shift to ERAF 1992-93 & 1993-94 Carry Forward." If, in any 
given Fiscal Year, the County Auditor-Controller no longer prepares such computer spreadsheet 
in substantially the same way the spreadsheet was prepared annually prior to the Second 
Amendment and Restatement of this Agreement, the Agency and the County shall meet with the 
County Auditor-Controller to establish an alternate method for determining the ERAF Ratio that 
achieves, as nearly as possible, the intent of this definition.  By way of illustration only, Part I of 
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Exhibit B to this Agreement contains a sample calculation of an Adjusted AB8 Factor pursuant 
to this subparagraph (1); and 
 

(2) Beginning with the Third Amendment Fiscal Year and continuing 
through and including the Project Completion Fiscal Year, the percentage for the given 
Participating Entity shown in Column (4) of the attached Exhibit D (which represents the 
Adjusted AB8 Factors reported by the County as of the execution of the Third Amendment and 
Restatement of this Agreement).  By mutually acceptable agreement of the Agency and the 
County, the Agency and the County may modify Column (4) of Exhibit D through an 
amendment to this Agreement without approval of the other Participating Entities to correct any 
future non-material clerical corrections or adjustments of the Adjusted AB8 Factors reported by 
the County.  If there should occur a future material change in the Adjusted AB8 Factors reported 
by the County from one Fiscal Year to the next, then, upon the request of either the Agency or 
the County, the Agency and the County shall implement the procedure set forth in Section 4.8 to 
seek to achieve a mutually acceptable modification to Column (4) of Exhibit D for consideration 
of approval by all of the Participating Entities in the form of an amendment to this Agreement 
approved by all of the Participating Entities. 
 

(b) "Agency" means the Redevelopment Agency of the City of Fremont, 
California. 
 

(c) "Annual Report" has the meaning given in Section 2.4. 
 

(d) "Anticipated Interchange Funds" has the meaning given in 
Section 2.5(a)(3). 
 

(e) "Approved Interchange Financing Program" means a Proposed 
Interchange Financing Program that is approved to constitute an Approved Interchange 
Financing Program in accordance with the procedures set forth in Section 2.5(c) or (d). 
 

(f) "Basic Tax Increment Revenue" means the portion of Potential Tax 
Increment Revenue generated from the levy of the basic one percent (1%) County-wide ad 
valorem property tax rate imposed in accordance with the provisions of Section 1(a) of 
Article XIIIA of the Constitution of the State of California. 
 

(g) "Caltrans" means the California State Department of Transportation. 
 

(h) "Cash Flow Budget" has the meaning given in Section 2.5(a)(4). 
 

(i) "CEQA" means the California Environmental Quality Act (Public 
Resources Code Section 21000 et seq.) and applicable state and local implementing guidelines. 
 

(j) "City" means the City of Fremont, California. 
 

(k) "City Sales Tax Revenue" has the meaning given in Section 2.5(a). 

 5 
105\57\161663.11 



 

(l) "Claimed Tax Increment Revenue" means the portion of Potential Tax 
Increment Revenue that is actually claimed by the Agency and received by the Agency from the 
County Auditor-Controller.  Section 3.1 sets forth certain parameters regarding the amount of 
Claimed Tax Increment Revenue that the Agency may or shall claim. 
 

(m) "Community Redevelopment Law" means the California Community 
Redevelopment Law (Health and Safety Code Section 33000 et seq.). 
 

(n) "County" means the County of Alameda, California. 
 

(o) "County Share" means the proportionate percentage share of Basic Tax 
Increment Revenue that the County would receive as property taxes from the Project Area if 
there was no provision in the 1993 Amended Plan, the 1998 Amended Plan, and the 2010 
Amended Plan for the division of Potential Tax Increment Revenue to the Agency pursuant to 
Health and Safety Code Section 33670 et seq. and if no allocation of property taxes was made to 
the ERAF Fund.  (Stated another way, the County Share for a given Fiscal Year equals the 
product of Basic Tax Increment Revenue for the Fiscal Year multiplied by the Unadjusted AB8 
Factor for the County for the Fiscal Year.) 
 

(p) "ERAF Fund" means the Educational Revenue Augmentation Fund 
established pursuant to Revenue and Taxation Code Section 97.03, or any similar or successor 
fund. 
 

(q) "ERAF-impacted Entity" means each of the following Participating 
Entities: the County, the Alameda County Flood Control District, the Alameda County Library 
District, the Alameda County Mosquito Abatement District, the Alameda County Resource 
Conservation District, and the Alameda County Water District. 
 

(r) "Education Districts" means, collectively, the Fremont Unified School 
District, the Fremont-Newark Community College District, and the Alameda County 
Superintendent of Schools. 
 

(s)  "Final Pre-Third Amendment Fiscal Year" means the final fiscal year prior 
to the Third Amendment Fiscal Year. 
 

(t) "Fiscal Year" means the period commencing on July 1 and ending the 
following June 30. 
 

(u) "Fixed ERAF Contribution Amount" for a given Participating Entity for a 
given Fiscal Year means the amount for that Participating Entity shown in Column (2) of the 
attached Exhibit D.  The Fixed ERAF Contribution Amount represents for each Participating 
Entity the fixed annual contribution to the ERAF Fund that is deducted in accordance with the 
ERAF Fund allocation methodology implemented by the County Auditor-Controller from the 
property taxes the Participating Entity would otherwise receive, in order to achieve the required 
aggregate contribution to the ERAF Fund attributable to property taxes from the Project Area 
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without adversely affecting the constitutionally and statutorily protected amount of Potential Tax 
Increment Revenue allocated to the Agency. 

 
(v) "Former County Agreement" means, collectively: (1) the letter dated 

August 17, 1983 from Charles K. McLain, on behalf of the City and Agency, to Mel Hing, 
County Administrator of the County; and (2) the agreement entitled "Fiscal Agreement 
Regarding the City of Fremont's Industrial Redevelopment Project" dated August 29, 1989, 
among the County, the City, and the Agency.  A copy of the Former County Agreement is on file 
with the Agency and the County. 
 

(w) "Funding Shortfall" has the meaning given in Section 2.5(a). 
 

(x) "General Administrative Costs" means the Agency's reasonable costs 
related to accounting, reporting, statutory compliance, conduct of Agency meetings, 
administration of this Agreement and any other fiscal agreements entered into by the Agency, 
and other similar matters necessary to the general administration of the Project.  General 
Administrative Costs do not include the Agency's costs of: (1) preparing and amending this 
Agreement, the 1993 Amended Plan, the 1998 Amended Plan, and the 2010 Amended Plan; or 
(2) participating in the actual implementation of the Project, including the actual design, 
construction, reconstruction and improvement of the Interchanges and other improvements. 
 

(y) "Historic District Project Areas" means, collectively, the redevelopment 
project areas for the Irvington, Niles, and Centerville historic districts as previously established 
by the City pursuant to the Community Redevelopment Law and as hereafter amended from time 
to time.  As detailed in the 1998 Report to Council, the Agency has prepared and the City has 
approved (in July 1998) redevelopment plan amendments that expanded the boundaries of the 
Irvington and Niles project areas.  The three Historic District Project Areas comprise portions of 
the Merged Project Area. 
 

(z) "Housing Fund" means the Agency's Low and Moderate Income Housing 
Fund established pursuant to Health and Safety Code Section 33334.3, into which the Agency is 
required to make annual deposits pursuant to Health and Safety Code Section 33334.2. 
 

(aa) "Housing Fund Indebtedness" has the meaning given in Section 2.6(b)(3). 
 

(bb) "Imputed ERAF Contribution" for a given Participating Entity for a given 
Fiscal Year means the product of (1) the Unclaimed Tax Increment Revenue for the Fiscal Year 
multiplied by (2) the remainder that is determined by subtracting the Adjusted AB8 Factor from 
the Unadjusted AB8 Factor for the Participating Entity for the Fiscal Year.  By way of 
illustration only, Part II of Exhibit B to this Agreement contains a sample calculation of an 
Imputed ERAF Contribution.  The term "Imputed ERAF Contribution" has applicability only for 
specified Fiscal Years prior to and including the Final Pre-Third Amendment Fiscal Year, and 
thereafter has no further applicability. 
 

(cc) "Independent Advisor" has the meaning given in Section 2.5(c). 
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(dd) "Inflation Allocation" means the portion of property taxes attributable to 
increases in the assessed value of the taxable property in the Project Area, as the assessed value 
was established by the assessment roll last equalized prior to the effective date of City Ordinance 
No. 1577 adopting the Original Plan, which are, or otherwise would be, calculated annually 
pursuant to Revenue and Taxation Code Section 110.1(f).  Pursuant to the provisions of Part 
VII.D.3.a of the 1993 Amended Plan and the 1998 Amended Plan, and Part VII.C.3 of the 2010 
Amended Plan, the Agency is expressly prohibited from claiming or having allocated to it the 
Inflation Allocation, with the purpose and effect that such unclaimed Inflation Allocation is 
instead allocated by the County Auditor-Controller to the affected taxing entities as normal 
property taxes. 
 

(ee) "Interchange-Committed Tax Increment Revenue" has the meaning given 
in Section 2.5(a)(5). 
 

(ff) "Interchange Financing Completion Date" means the date on which occurs 
the payment in full of all amounts due from the City, the Agency, and/or the Local Interchange 
Financing Authority to defray Interchange Improvement Costs. 
 

(gg) "Interchange Improvement Costs" means all costs related (1) to 
preparation and amendment of this Agreement (as originally executed in 1993 and as first 
amended and restated in 1995) and the 1993 Amended Plan, and (2) to the construction, 
reconstruction, and improvement of the Interchanges in accordance with plans and specifications 
approved by Caltrans, including, without limitation, right-of-way acquisition costs, design costs, 
environmental assessment costs, utility relocation costs, construction costs, and the City's cost of 
administering its participation in the design, construction, reconstruction, and improvement of 
the Interchanges. 
 

(hh) "Interchange Indebtedness" means tax allocation bonds or notes issued by 
the Agency or on behalf of the Agency by the Local Interchange Financing Authority, loans 
received by the Agency from the Local Interchange Financing Authority or any other legally 
authorized public or private lender, and other forms of indebtedness (with a repayment term of at 
least one (1) year) entered into by the Agency or the Local Interchange Financing Authority for 
the purpose of raising funds to pay Interchange Improvement Costs, the repayment of which is 
secured in whole or in part by a pledge of Claimed Tax Increment Revenue (other than the 
portion of Claimed Tax Increment Revenue deposited in the Housing Fund). 
 

(ii) "Interchanges" means the interchanges serving Interstate Highway 880 at 
Auto Mall Parkway, Fremont Boulevard, Mission Boulevard, and Dixon Landing Road. 
 

(jj) "Junior Position Indebtedness" means indebtedness other than Senior 
Position Indebtedness. 
 

(kk) "Local Interchange Financing Authority" means a public entity or other 
joint powers arrangement formed by the City, the Agency, and/or, if applicable, one or more 
other public agencies pursuant to a joint powers agreement in accordance with Government Code 
Section 6500 et seq., or the authority of the Marks-Roos Local Bond Pooling Act of 1985 
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(Government Code Section 6584 et seq.), or the provisions of any other applicable statute, to 
serve as a financing authority or other joint powers arrangement for obtaining and paying local 
contributions toward Interchange Improvement Costs. 
 

(ll) "Maximum General Administrative Cost Amount" for a given Fiscal Year 
(from Fiscal Year 1993-94 through Fiscal Year 1997-98) means the sum of:  (1) One Hundred 
Ten Thousand Dollars ($110,000) in 1992-93 Fiscal Year dollars, as escalated by a five percent 
(5%) annual compounded inflation factor to the given Fiscal Year, plus (2) the Agency's 
reasonable costs of administering this Agreement and any agreement(s) with one or more of the 
Education Districts. 
 

(mm) "Merged Project Area" means the Fremont Merged Redevelopment 
Project Area consisting of the Project Area and the three Historic District Project Areas.  The 
Merged Project Area was created pursuant to the 1998 Amended Plan and corresponding 1998 
amendments to the redevelopment plans for the three Historic District Project Areas.  The 2010 
Amended Plan creates a single consolidated amended and restated redevelopment plan for the 
entire Merged Project Area.  
 

(nn) "Non-County Participant" means one of the Non-County Participants, 
individually. 
 

(oo) "Non-County Participants" means, collectively, the Participating Entities 
except for the County. 
 

(pp) "Non-County Participant's Share" for a given Non-County Participant 
means the proportionate percentage share of Basic Tax Increment Revenue that Non-County 
Participant would receive as property taxes from the Project Area if there was no provision in the 
1993 Amended Plan, the 1998 Amended Plan, and the 2010 Amended Plan for the division of 
Potential Tax Increment Revenue to the Agency pursuant to Health and Safety Code Section 
33670 et seq. and if no allocation of property taxes was made to the ERAF Fund.  (Stated another 
way, a Non-County Participant's Share for a given Fiscal Year equals the product of the Basic 
Tax Increment Revenue for the Fiscal Year multiplied by the Unadjusted AB8 Factor for the 
Non-County Participant for the Fiscal Year.) 
 

(qq) "Non-ERAF-impacted Entity" means each of the following Participating 
Entities: the AC Transit District, the Bay Area Air Quality Management District, the Bay Area 
Rapid Transit District, and the East Bay Regional Parks District. 
 

(rr) "Original Plan" means the Original Redevelopment Plan for the Fremont 
Industrial Redevelopment Project, adopted November 22, 1983 by City Ordinance No. 1577. 
 

(ss) "Other Authorized Indebtedness" means tax allocation bonds or notes 
issued by or on behalf of the Agency, loans received by the Agency from any legally authorized 
public or private lender, and other forms of indebtedness (with a repayment term of at least one 
(1) year) entered into by or on behalf of the Agency for the purpose of paying costs of the Project 
other than Interchange Improvement Costs, the repayment of which is secured in whole or in part 
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by a pledge of Claimed Tax Increment Revenue (other than the portion of Claimed Tax 
Increment Revenue deposited in the Housing Fund), and which is either: 
 

(1) issued or incurred after the Interchange Financing Completion 
Date; or 
 

(2) issued or incurred on or prior to the Interchange Financing 
Completion Date in a principal amount and with a debt service payment schedule consistent with 
the principal amount and debt service payment terms set forth for a proposed Other Authorized 
Indebtedness in the Approved Interchange Financing Program then in effect. 
 

(tt) "Override Tax Increment Revenue" means the portion of Potential Tax 
Increment Revenue generated from the levy of all Override Tax Rates in effect in the Project 
Area from time to time. 
 

(uu) "Override Tax Rate" means the tax rate levied for the benefit of a 
Participating Entity for the purpose of producing revenues to make annual payments of the 
principal of, and interest on, bonded indebtedness of the Participating Entity approved by the 
voters prior to January 1, 1989. 
 

(vv) "Participating Entities" means, collectively, the following affected taxing 
entities:  the County, the AC Transit District, the Alameda County Flood Control District, the 
Alameda County Library District, the Alameda County Mosquito Abatement District, the 
Alameda County Resource Conservation District, the Alameda County Water District, the Bay 
Area Air Quality Management District, the Bay Area Rapid Transit District, the East Bay 
Regional Park District, and the Washington Hospital District. 
 

(ww) "Participating Entity" means one of the Participating Entities, individually. 
 

(xx) "Potential Tax Increment Revenue" means those taxes from the Project 
Area which the Agency is entitled to claim and have allocated to it pursuant to the provisions of 
Part VII.D of the 1993 Amended Plan and the 1998 Amended Plan, and Part VII.C of the 2010 
Amended Plan.  Potential Tax Increment Revenue expressly does not include the Inflation 
Allocation, since the Agency is prohibited by the terms of Part VII D.3.a. of the 1993 Amended 
Plan and the 1998 Amended Plan, and Part VII.C.3 of the 2010 Amended Plan from claiming or 
having allocated to it the Inflation Allocation.  Potential Tax Increment Revenue also does not 
include any property taxes from the Project Area that are allocated to and retained by the County 
pursuant to the provisions of Revenue and Taxation Code Section 97 (or any successor statute) 
for property tax collection services.  For various purposes of this Agreement, Potential Tax 
Increment Revenue is sometimes divided between Claimed Tax Increment Revenue and 
Unclaimed Tax Increment Revenue; and between Basic Tax Increment Revenue and Override 
Tax Increment Revenue. 

 
(yy) "Previously Designated Interchange Tax Increment Revenue" means, as of 

a given date, Claimed Tax Increment Revenue that, prior to such given date, was received by the 
Agency and encumbered, set aside or otherwise designated for payment of Interchange 
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Improvement Costs in accordance with the terms of this Agreement or otherwise, and that, as of 
such given date, has not yet been expended to pay Interchange Improvement Costs. 

 
(zz) "Project" means the program of redevelopment to be undertaken by the 

Agency pursuant to the provisions of the 1993 Amended Plan, the 1998 Amended Plan, the 2010 
Amended Plan and the Community Redevelopment Law.  The Project includes Agency actions 
to implement the following activities, projects, programs and improvements, including the 
expenditure of Claimed Tax Increment Revenue from the Project Area, as appropriate: 
 

(1) completion of the improvements to the Interchanges, including 
payment of Interchange Improvement Costs, as contemplated in Parts IV and VI of the 1993 
Amended Plan, the 1998 Amended Plan, and the 2010 Amended Plan; 

(2) completion in the Project Area of a business/learning center, a 
multi-modal transit station and related facilities and services, and the widening of Fremont 
Boulevard between Cushing and Warren, as contemplated in Parts IV and VI of the 1998 
Amended Plan and the 2010 Amended Plan; 

(3) provision of affordable housing in accordance with the Community 
Redevelopment Law, using the portion of the Claimed Tax Increment Revenue required to be 
deposited into the Housing Fund; 

(4) use of Claimed Tax Increment Revenue to complete unfunded 
portions of the redevelopment program throughout the Merged Project Area, as authorized by the 
merger provisions of the Community Redevelopment Law (Health and Safety Code Section 
33485 et seq.) and as contemplated in the 1998 Amended Plan and the 2010 Amended Plan; and 

(5) preparation and adoption of the 1998 Amended Plan, the 2010 
Amended Plan, the Second Amendment and Restatement of this Agreement, the Third 
Amendment and Restatement of this Agreement, and any subsequent amendments of this 
Agreement. 

(aaa) "Project Area" means the Fremont Industrial Redevelopment Project Area 
established by the Original Plan, as described and mapped in Exhibit A and Exhibit B of the 
1993 Amended Plan, the 1998 Amended Plan, and the 2010 Amended Plan.  The Project Area 
comprises a portion of the Merged Project Area. 

 
(bbb) "Project Completion Fiscal Year" means the Fiscal Year in which occurs 

the earlier of the following:  (1) the completion of payment of all costs of the Project; or (2) the 
expiration of the Agency's authority under the 2010 Amended Plan to receive Potential Tax 
Increment Revenue. 

 
(ccc) "Proposed Interchange Financing Program" has the meaning given in 

Section 2.5(a). 
 
(ddd) "Released Funds" has the meaning given in Section 2.5(a)(I). 
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(eee) "Remaining Interchange Improvement Costs" has the meaning given in 
Section 2.5(a)(2). 

 
(fff) "Second Amendment and Restatement" means the amendment and 

restatement of this Agreement, dated for reference purposes as of March 1, 1999, incorporating 
certain amendments to, and restating in its entirety, this Agreement as initially executed in 1993 
and as previously amended in 1995. 

 
(ggg) "Senior Position Indebtedness" means Interchange Indebtedness or Other 

Authorized Indebtedness that, as a result of the operation of Section 4.5, has a claim on Claimed 
Tax Increment Revenue superior in priority to the claim of the Participating Entities to receive 
payments under this Agreement. 

 
(hhh) "Subordination Shortfall Amount" has the meaning given in 

Section 4.5(d). 
 
(iii) "Third Amendment and Restatement" means the amendment and 

restatement of this Agreement, dated for reference purposes as of September 1, 2009, 
incorporating certain amendments to, and restating in its entirety, this Agreement as initially 
executed and as previously amended and restated. 
 

(jjj) "Third Amendment Fiscal Year" means the Fiscal Year in which the 2010 
Amended Plan Effective Date occurs. 

 
(kkk) "Traffic Impact Fees" means the development fees imposed by the City to 

implement Citywide traffic mitigation improvements pursuant to the provisions of Article 3 of 
Chapter 9 of Title VIII of the Fremont Municipal Code, or any similar or successor provision of 
the Fremont Municipal Code, and any implementing resolutions thereto. 
 

(lll) "Unadjusted AB8 Factor" for a given Participating Entity for a given 
Fiscal Year means: 
 

(1)  Beginning in Fiscal Year 1994-95 and continuing through and 
including the Final Pre-Third Amendment Fiscal Year, the percentage for the Participating Entity 
in the "Percent" column for the tax code area(s) comprising the Project Area of the computer 
spreadsheet prepared by the County Auditor-Controller for that Fiscal Year and entitled "AB8 
Calculation of Revenue Percentages In Each Code Area."  If, in any given Fiscal Year, the 
County Auditor-Controller no longer prepares such computer spreadsheet in substantially the 
same way the spreadsheet was prepared annually prior to the Second Amendment and 
Restatement of this Agreement, the Agency and the County shall meet with the County Auditor-
Controller to establish an alternate method for determining the Unadjusted AB8 Factor that 
achieves, as nearly as possible, the intent of this definition.   
 

(2) Beginning with the Third Amendment Fiscal Year and continuing 
through and including the Project Completion Fiscal Year, the percentage for the given 
Participating Entity shown in Column (3) of the attached Exhibit D (which represents the 
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Unadjusted AB8 Factors reported by the County as of the execution of the Third Amendment 
and Restatement of this Agreement).  By mutually acceptable agreement of the Agency and the 
County, the Agency and the County may modify Column (3) of Exhibit D through an 
amendment to this Agreement without approval of the other Participating Entities to correct any 
future non-material clerical corrections or adjustments of the Unadjusted AB8 Factors reported 
by the County.  If there should occur a future material change in the Unadjusted AB8 Factors 
reported by the County from one Fiscal Year to the next, then, upon the request of either the 
Agency or the County, the Agency and the County shall implement the procedure set forth in 
Section 4.8 to seek to achieve a mutually acceptable modification to Column (3) of Exhibit D for 
consideration of approval by all of the Participating Entities in the form of an amendment to this 
Agreement approved by all of the Participating Entities. 
 

(mmm) "Unclaimed Tax Increment Revenue" means the portion of Potential Tax 
Increment Revenue that is not claimed by the Agency and that is instead allocated by the County 
Auditor-Controller to the affected taxing entities, including the Participating Entities, as normal 
property taxes, or to the ERAF Fund as a contribution on behalf of various affected taxing 
entities. 
 

(nnn) "Uncompleted Interchanges" mean the Dixon Landing Road and Mission 
Boulevard interchanges.  The status of the Uncompleted Interchanges as of the Third 
Amendment and Restatement of this Agreement is set forth in Recital C. 

 
(ooo) "1993 Amended Plan" means the Amended and Restated (Third) 

Redevelopment Plan for the Fremont Industrial Redevelopment Project, prepared by the Agency 
and adopted by the City Council of the City by Ordinance No. 2025, dated February 2, 1993. 
 

(ppp) "1998 Amended Plan" means the Amended and Restated (Fifth) 
Redevelopment Plan for the Fremont Industrial Project, prepared by the Agency and adopted by 
the City Council of the City by Ordinance No. 2297, dated July 7, 1998. 

 
(qqq) "1998 Report to Council" means the Report to Council for the Fremont 

Plan Amendments and Merger, dated May 5, 1998, as supplemented, a copy of which has been 
provided to each Participating Entity. 

 
(rrr) " 2010 Amended Plan" means the Consolidated Amended and Restated 

Redevelopment Plan for the Fremont Merged Redevelopment Project (Including Irvington, 
Niles, Centerville, and Industrial Areas), substantially in the form of the Public Review Draft 
distributed to the Participating Entities in August, 2009, as such document may ultimately be 
adopted by the City Council of the City. 

 
(sss) " 2010 Amended Plan Effective Date" means the last to occur of the 

following dates, as applicable: 
 

(1) If no timely and valid referendum petition is filed to present the 
2010 Amended Plan and the 2010 Amended Plan Ordinance to a vote of the electorate, the date 
that is ninety-one (91) days after the date of adoption of the 2010 Amended Plan Ordinance; or 
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(2) If a timely and valid referendum petition is filed to present the 
2010 Amended Plan and the 2010 Amended Plan Ordinance to a vote of the electorate, the date 
that is the day following the certification by the appropriate election official of the results of such 
vote in which the vote affirms the adoption and effectiveness of the 2010 Amended Plan and the 
2010 Amended Plan Ordinance; or 
 

(3) If no timely and valid CEQA action is filed in a court of competent 
jurisdiction challenging the certification and/or use of the 2010 Amended Plan EIR in connection 
with the adoption of the 2010 Amended Plan and the 2010 Amended Plan Ordinance, the date 
that is thirty-one (31) days after the filing of the required CEQA notice of determination in 
connection with adoption of the 2010 Amended Plan and the 2010 Amended Plan Ordinance; or 
 

(4) If a timely and valid CEQA action is filed in a court of competent 
jurisdiction challenging the certification and/or use of the 2010 Amended Plan EIR in connection 
with the adoption of the 2010 Amended Plan and the 2010 Amended Plan Ordinance, the date 
that is the day following the filing by the applicable court of competent jurisdiction of a non-
appealable final judgment in such action denying such action and affirming and upholding the 
validity of the certification and/or use of the 2010 Amended Plan EIR in connection with the 
adoption of the 2010 Amended Plan and the 2010 Amended Plan Ordinance, such that the 2010 
Amended Plan is allowed to become effective; or 
 

(5) If no timely and valid Community Redevelopment Law action is 
filed in a court of competent jurisdiction challenging the adoption and/or effectiveness of the 
2010 Amended Plan and the 2010 Amended Plan Ordinance, the date that is ninety-one (91) days 
after the adoption of the 2010 Amended Plan Ordinance; or  
 

(6) If a timely and valid Community Redevelopment Law action is 
filed in a court of competent jurisdiction challenging the adoption and/or effectiveness of the 
2010 Amended Plan and the 2010 Amended Plan Ordinance, the date that is the day following 
the filing by the applicable court of competent jurisdiction of a non-appealable final judgment in 
such action denying such action and affirming and upholding the adoption, validity and 
effectiveness of the 2010 Amended Plan and the 2010 Amended Plan Ordinance, such that the 
2010 Amended Plan is allowed to become effective. 
 

(ttt) " 2010 Amended Plan EIR" means the Environmental Impact Report 
prepared for the 2010 Amended Plan and certified by the City Council in accordance with 
CEQA. 

 
(uuu) " 2010 Amended Plan Ordinance" means the ordinance adopted by the 

City Council approving the 2010 Amended Plan in accordance with the Community 
Redevelopment Law. 
 

Section 1.2 Exhibits.  The following exhibits are attached to this Agreement and 
incorporated herein by this reference: 

 Exhibit A List of Addresses for Notice Purposes 
 Exhibit B Sample Calculations 
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 Exhibit C List of Independent Advisors 
 Exhibit D Payment Factors For Participating Entities 
 

Section 1.3 Effectiveness of Third Amendment and Restatement.  The Third 
Amendment and Restatement of this Agreement executed by the parties as of September 1, 2009 
shall become effective only upon the 2010 Amended Plan Effective Date.  Upon the Agency's 
determination of the 2010 Amended Plan Effective Date, the Agency shall promptly provide the 
Participating Entities with written notice specifying the 2010 Amended Plan Effective Date.  
Unless and until the Third Amendment and Restatement of this Agreement becomes effective, 
the Agreement in the form of the Second Amendment and Restatement executed as of March 1, 
1999, and without the terms contained in the Third Amendment and Restatement, shall be in full 
force and effect. 

 
ARTICLE 2  

INTERCHANGE FINANCING 
 

Section 2.1 Interchange Financing Overview.  The provisions of this Article 2 and of 
Article 3 are intended to ensure the efficient and limited use of Potential Tax Increment Revenue, 
in combination with other available funding sources, to enable timely completion on a priority 
basis of the Interchange improvements and payment of all Interchange Improvement Costs. 

Section 2.2 Traffic Impact Fee Contribution.  Beginning in Fiscal Year 1993-94 and 
continuing through and including Fiscal Year 1997-98, the City shall pay each Fiscal Year to the 
Local Interchange Financing Authority, Caltrans, Caltrans' designee, or other third party 
contractor(s), for purposes of defraying Interchange Improvement Costs, an amount equal to 
thirty percent (30%) of the Traffic Impact Fees received by the City during such Fiscal Year. 

Section 2.3 Other Funding Sources.  Working with Caltrans and other applicable 
federal, state, and local transportation entities, the City, the Agency, and the County shall 
exercise diligent good faith efforts to obtain and apply toward the payment of Interchange 
Improvement Costs other available or potentially available revenues, including revenues from 
the following sources: the State-Local Transportation Partnership Program, the State 
Transportation Improvement Program (through allocations to both Alameda County and Santa 
Clara County), Measure B funds administered by the Alameda County Transportation Authority, 
and payments by the City of Milpitas and Redevelopment Agency of the City of Milpitas.  The 
Proposed Interchange Financing Program FY 2008-2009, submitted to the County on January 29, 
2009 in accordance with Section 2.5, presents the City's and Agency's best estimate, as of the 
date of execution of the Third Amendment and Restatement of this Agreement, of the other 
revenue sources that are or may become available to pay portions of the Interchange 
Improvement Costs, and reflects compliance as of the date of the Third Amendment and 
Restatement of this Agreement with the good faith covenant set forth above. 

Section 2.4 Annual Report.  Beginning for Fiscal Year 1993-94 and continuing for 
each Fiscal Year through and including the Interchange Financing Completion Date, the Agency 
and City shall prepare and submit to each Participating Entity, within one hundred eighty (180) 
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days after the end of each Fiscal Year, a report (an "Annual Report") regarding the status of 
construction and financing of the Interchanges, including: 

(a) a summary of land acquisition, utility relocation, design, environmental 
assessment, and construction work undertaken for the respective Interchanges during the most 
recently completed Fiscal Year and anticipated to be undertaken during the current Fiscal Year; 
 

(b) a summary of amounts expended, and the source of such amounts, in 
connection with improvement activities for the respective Interchanges undertaken during the 
most recently completed Fiscal Year; 
 

(c) a statement of the amounts of Claimed Tax Increment Revenue expended 
during the most recently completed Fiscal Year for the expenditure categories delineated in 
Section 3.2, including a statement of the amounts of Claimed Tax Increment Revenue expended 
for Interchange Improvement Costs (either on a pay-as-you-go basis or through repayment of 
Interchange Indebtedness); 
 

(d) a summary of the type, amount and repayment terms of the Interchange 
Indebtedness and Other Authorized Indebtedness issued and outstanding as of the date of the 
Annual Report; and 
 

(e) a statement of the amount of Traffic Impact Fees required to be 
contributed by the City during the most recently completed Fiscal Year pursuant to Section 2.2 
(including the basis for determining such amount), and a statement of the amount of Traffic 
Impact Fees actually contributed. 
 

Section 2.5 Interchange Financing Program. 

(a) Proposed Program.  By not later than sixty (60) days after execution by all 
parties of the Second Amendment and Restatement of this Agreement and thereafter by not later 
than January 31 of each succeeding Fiscal Year, continuing through the Interchange Financing 
Completion Date, the Agency shall submit to the County for approval a proposed program for 
completing the financing of the Uncompleted Interchanges (a “Proposed Interchange Financing 
Program”) containing the following elements: 
 

(1) the Annual Report required pursuant to Section 2.4 and containing 
all of the information set forth in Section 2.4; 
 

(2) a detailed estimate by major cost category of all Interchange 
Improvement Costs remaining to be paid to complete the improvement of the Uncompleted 
Interchanges (the “Remaining Interchange Improvement Costs”) based upon (and attaching) the 
best available engineering information; 
 

(3) a detailed estimate of the aggregate amount of all funding sources 
currently or anticipated to be available to pay the Remaining Interchange Improvement Costs 
(the “Anticipated Interchange Funds”), including the general nature of each funding source (e.g. 
proceeds of Interchange Indebtedness, Previously Designated Interchange Tax Increment 
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Revenue, future pay-as-you go Claimed Tax Increment Revenue, State Transportation 
Improvement Program, City of Milpitas, etc.), the anticipated amount of each funding source by 
Fiscal Year, the current status of availability of each funding source (e.g. cash-on-hand, 
contractual commitment, grant award, budget allocation, etc.), and supporting back-up for such 
funding availability (e.g. bank or other statements evidencing cash-on-hand, contracts, funding 
letters, etc.);  
 

(4) a “sources and uses” cash flow budget (the “Cash Flow Budget”), 
showing for each Fiscal Year until anticipated completion of the Uncompleted Interchanges the 
anticipated expenditures for Remaining Interchange Improvement Costs (by major cost category) 
and the anticipated application of Anticipated Interchange Funds (by major funding source) to 
pay such Remaining Interchange Improvement Costs; and 
 

(5) a summary of Claimed Tax Increment Revenue needed each Fiscal 
Year, either for debt service on Interchange Indebtedness or to make pay-as-you-go payments of 
Interchange Improvement Costs, in order to produce the Agency’s portion of Anticipated 
Interchange Funds described in element (3) above of the Proposed Interchange Financing 
Program.  The Claimed Tax Increment Revenue needed for this purpose and identified in this 
element of the Proposed Interchange Financing Program is referred to as “Interchange-
Committed Tax Increment Revenue”. 
 
   If the otherwise Anticipated Interchange Funds are less than the sum of 
Remaining Interchange Improvement Costs plus any Subordination Shortfall Amount (as defined 
in Section 4.5(d), the Proposed Interchange Financing Program shall also contain a proposed 
method or program to fill such funding shortfall (a “Funding Shortfall”), which method or 
program shall be based, among other matters, upon a good faith consideration by the City and the 
Agency of the commitment, consistent with applicable law, of sales tax revenue generated in the 
Project Area and received by the City (“City Sales Tax Revenue”) and of Traffic Impact Fees (in 
addition to the amount of such fees already required to be paid pursuant to Section 2.2) to reduce 
or eliminate such Funding Shortfall. 
 

  If the Anticipated Interchange Funds exceed the sum of Remaining 
Interchange Improvement Costs plus any Subordination Shortfall Amount, the Agency may 
propose either or both of the following as part of its proposed Interchange Financing Program: 
 

(i) That the Agency be permitted to release a specified amount 
of Previously Designated Interchange Tax Increment Revenue from use to pay Interchange 
Improvement Costs, so that such released amount (the "Released Funds") would no longer 
constitute Interchange-Committed Tax Increment Revenue and could instead be used to pay for 
costs of the Project other than Interchange Improvement Costs.  Any such proposal shall 
reasonably demonstrate that the Released Funds are not needed to pay Remaining Interchange 
Costs or any Subordination Shortfall Amount; and/or 
 

(ii) That the Agency be permitted to issue or incur Other 
Authorized Indebtedness, the proceeds of which would be used to pay for costs of the Project 
other than Interchange Improvement Costs.  Any such proposal shall: (A) set forth the 
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anticipated terms of the proposed Other Authorized Indebtedness, including the anticipated 
principal amount and anticipated debt service schedule for all debt service that would be payable 
from Claimed Tax Increment Revenue; and (B) reasonably demonstrate that there is anticipated 
to be available sufficient Claimed Tax Increment Revenue each Fiscal Year (i) to provide all 
Interchange-Committed Tax Increment Revenue (as described in element (5) above of the 
Proposed Interchange Financing Program and exclusive of any proposed Released Funds), (ii) to 
meet all other statutory and contractual obligations of the Agency (including the obligation to 
make payments to the Participating Entities pursuant to Article 4 of this Agreement), (iii) to 
repay any Subordination Shortfall Amount, and (iv) to pay the anticipated debt service on the 
proposed Other Authorized Indebtedness. 
 
   The Proposed Interchange Financing Program submitted for the Fiscal 
Year in which the Interchange Financing Completion Date is achieved shall prominently state 
such achievement and indicate the date that constitutes the Interchange Financing Completion 
Date.  The County's approval of such Proposed Interchange Financing Program in accordance 
with the provisions of this Section 2.5 shall constitute a conclusive determination that the 
Interchange Financing Completion Date has been achieved, and thereafter no further Proposed 
Interchange Financing Programs shall be required to be submitted by the Agency. 

 
(b) Standard for Approval of Proposed Program.  The County shall approve a 

Proposed Interchange Financing Program if it meets the following objective standards as 
determined in accordance with the procedure set forth in subsection (c) below: 
 

(1) the Proposed Interchange Financing Program contains each of the 
mandatory elements set forth in subsection (a) above; 
 

(2) the estimate of Remaining Interchange Improvement Costs 
constitutes a reasonable estimate based on the best available engineering information; 
 

(3) the estimate of Anticipated Interchange Funds constitutes a 
reasonable estimate, and the evidence of availability of such Anticipated Interchange Funds 
indicates that such funds either are available, or are reasonably likely to become available (taking 
into account the nature of the funding source and the level of funding commitment typically 
provided at the applicable stage of planning and construction by or in connection with the 
funding source), to pay the Remaining Interchange Improvement Costs in accordance with the 
Cash Flow Budget contained in the Proposed Interchange Financing Program; 
 

(4) the Cash Flow Budget sets forth a schedule for completing the 
Uncompleted Interchanges as rapidly as is reasonable under the circumstances, taking into 
account, among other matters, reasonable design and construction schedules, outstanding 
environmental and regional transportation system issues, and the status of decision-making by 
Caltrans' and other involved entities beyond the control of the City and Agency; 
 

(5) if there is an identified Funding Shortfall, the Proposed 
Interchange Financing Program evidences a good faith consideration by the City and the Agency 
under the applicable circumstances (including the City’s overall budget status) to commit City 
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Sales Tax Revenue and/or additional Traffic Impact Fees toward reducing or eliminating such 
Funding Shortfall; 
 

(6) if the Proposed Interchange Program proposes that a specified 
amount of Previously Designated Interchange Tax Increment Revenue be released to constitute 
Released Funds, such proposal sets forth a reasonable demonstration that the proposed Released 
Funds are not needed to pay Remaining Interchange Costs or any Subordination Shortfall 
Amount; and 
 

(7) if the Proposed Interchange Financing Program proposes the 
issuance of Other Authorized Indebtedness, such proposal sets forth a reasonable demonstration 
that there is anticipated to be available sufficient Claimed Tax Increment Revenue each Fiscal 
Year (i) to provide all Interchange-Committed Tax Increment Revenue (as described in element 
(5) of the Proposed Interchange Financing Program), (ii) to meet all other statutory and 
contractual obligations of the Agency (including the obligation to make payments to the 
Participating Entities pursuant to Article 4 of this Agreement), (iii) to repay any Subordination 
Shortfall Amount, and (iv) to pay the anticipated debt service on the proposed Other Authorized 
Indebtedness. 
 

(c) Process for Approval of Program.  Representatives of the Agency and the 
County shall meet within fifteen (15) days after the County receives a Proposed Interchange 
Financing Program to review and address issues related to the Proposed Interchange Financing 
Program.  Within fifteen (15) days after such meeting (or if the County does not attend a meeting 
called for in the previous sentence and scheduled by the Agency, within thirty (30) days after the 
County receives a Proposed Interchange Financing Program), the County shall provide written 
notice that either (1) it approves the Proposed Interchange Financing Program, or (2) it elects to 
have a qualified independent advisor (an “Independent Advisor”) determine whether the 
Proposed Interchange Financing Program meets the standards for approval set forth in subsection 
(b) above.  If the County either notifies the Agency in writing that it approves the Proposed 
Interchange Financing Program or fails to elect in writing within such fifteen (15) day period to 
have an Independent Advisor consider the matter as provided above, the Proposed Interchange 
Financing Program submitted by the Agency shall thereafter constitute an Approved Interchange 
Financing Program. 
 
  If the County elects to have the matter referred to an Independent Advisor, the 
County and the Agency shall meet within ten (10) days to select in reasonable good faith an 
Independent Advisor from among the list attached to this Agreement as Exhibit C (or to select 
another mutually acceptable person or entity to serve as the Independent Advisor).  If the County 
and the Agency cannot agree upon an Independent Advisor within such ten (10) day period, 
either the County or the Agency may apply to the Alameda County Superior Court to select the 
Independent Advisor from among the list attached as Exhibit C. 
 

 Upon selection, the County and the Agency shall jointly contract for the services 
of the Independent Advisor.  The Independent Advisor shall be instructed to render its 
determination, as expeditiously as is reasonable, regarding whether the Proposed Interchange 
Financing Program meets the standards for approval set forth in subsection (b) above, and, if not, 
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to set forth in detail the basis for its determination that the standards have not been met. The 
Independent Advisor may employ such subcontractors as it deems necessary, subject to the 
reasonable approval of the County and the Agency.  The cost for the services of the Independent 
Advisor (and any subcontractors) shall be paid by, and shall constitute a General Administrative 
Cost of, the Agency.  The County and the Agency shall cooperate with the Independent Advisor 
in the Independent Advisor’s performance of its responsibilities. 
 

 If the Independent Advisor determines that the Proposed Interchange Financing 
Program meets the standards for approval set forth in subsection (b) above, such Proposed 
Interchange Financing Program shall thereafter constitute an Approved Interchange Financing 
Program.  If the Independent Advisor determines that the Proposed Interchange Financing 
Program does not meet the standards for approval set forth in subsection (b) above, the Agency 
shall, as promptly as possible, submit a revised Proposed Interchange Financing Program that 
addresses the reasons for the Independent Advisor’s determination.  The Independent Advisor 
shall thereupon consider the revised Proposed Interchange Financing Program, and the process 
described above in this paragraph shall continue until the Independent Advisor determines that a 
particular revised Proposed Interchange Financing Program meets the standard to constitute an 
Approved Interchange Financing Program. 
 
  The parties acknowledge, based on the Agency's representation and without other 
independent investigation or inquiry, that the Agency has submitted and the County has 
approved all Proposed Interchange Financing Programs due under this Section 2.5 as of the date 
of the Third Amendment and Restatement. 
 

(d) Amendment of Approved Program.  The Agency may submit a proposed 
amendment to an Approved Interchange Financing Program during the period prior to the time 
for submission of the next annual Proposed Interchange Financing Program.  The Agency and 
the County shall thereupon follow the procedures set forth in subsection (c) above to determine if 
such proposed amendment meets the standard to become a part of (and to modify) the previously 
Approved Interchange Financing Program. 
 

Section 2.6 Agency Actions Consistent With Approved Program; Issuance of 
Indebtedness.  

(a) General.  Upon approval of the first Approved Interchange Financing 
Program and continuing through the Interchange Financing Completion Date, the Agency shall 
conduct its actions with respect to the use of Claimed Tax Increment Revenue in a manner 
consistent with the most recent Approved Interchange Financing Plan. 
 

(b) Limits on Indebtedness.  Following execution of the Second Amendment 
and Restatement of this Agreement and continuing through the Interchange Financing 
Completion Date, the Agency shall not enter into any unconditional new indebtedness payable 
from Claimed Tax Increment Revenue except as follows: 
 

(1) Indebtedness constituting Interchange Indebtedness or a short-term 
obligation to pay Interchange Improvement Costs; 
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(2) Indebtedness constituting Other Authorized Indebtedness; 
 
(3) indebtedness secured by a pledge of the portion of Claimed Tax 

Increment Revenue that is deposited in the Housing Fund (“Housing Fund Indebtedness”);  
 

(4) indebtedness payable from Released Funds as designated in the 
most recent Approved Financing Program; and 
 

(5) short-term obligations (obligations currently due or due in less than 
a year) to pay Project costs other than Interchange Improvement Costs, but only if and to the 
extent sufficient Claimed Tax Increment Revenue is available to pay such short-term obligations 
in the applicable Fiscal Year after all Interchange-Committed Tax Increment Revenue scheduled 
for expenditure in the applicable Fiscal Year, as set forth in the most recent Approved 
Interchange Financing Program, has been expended or otherwise budgeted and provided for. 
 

 The limitations on issuance or incurrence of indebtedness set forth in this 
subsection (b) shall not apply after the Interchange Financing Completion Date. 

 
(c) Additional Provisions Regarding Other Authorized Indebtedness.  For 

Other Authorized Indebtedness scheduled to be issued or incurred on or before the Interchange 
Financing Completion Date, the Agency may (but shall be under no obligation to) request from 
the County a certificate evidencing the County’s concurrence that the proposed issuance or 
incurrence meets the standard of subparagraph (2) of the definition of Other Authorized 
Indebtedness (see Section 1.1 (mm) above) and, therefore, constitutes Other Authorized 
Indebtedness for purposes of this Agreement.  Such Agency request shall be made not earlier 
than sixty (60) days nor later than thirty (30) days prior to issuance or incurrence of the Other 
Authorized Indebtedness, and shall be accompanied by the proposed bond resolution, trust 
indenture, loan agreement or other similar document evidencing the indebtedness, together with 
such supporting financial information as will reasonably enable the County to evaluate the 
indebtedness.  If the proposed issuance or incurrence meets the standard of subparagraph (2) of 
the definition of Other Authorized Indebtedness, the County shall, within thirty (30) days of 
receipt of the Agency’s request and required accompanying documents, execute and deliver to 
the Agency a certificate to the effect that the proposed issuance or incurrence meets the standard 
of and constitutes Other Approved Indebtedness for purposes of this Agreement. 
 

The Agency may issue or incur Interchange Indebtedness and Other Authorized 
Indebtedness as part of the same indebtedness or incurrence, subject to a common pledge of 
Claimed Tax Increment Revenue (other than the portion of Claimed Tax Increment deposited in 
the Housing Fund). 
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ARTICLE 3  
TREATMENT OF CLAIMED TAX INCREMENT REVENUE 

 
Section 3.1 Limitation on Claimed Tax Increment Revenue.   

(a) As authorized by Section 2.5 of the Agreement in effect prior to the 
execution by all parties of the Second Amendment and Restatement, for Fiscal Years 1993-94 
through 1997-98 the Agency claimed the following portions of Potential Tax Increment to 
implement the Project and to make payments for the activities described in Section 2.6 of the 
Agreement in effect prior to the execution by all parties of the Second Amendment and 
Restatement: 
 

 
Fiscal Year

% of Potential Tax Increment 
Revenue That Was Claimed

% of Override Tax Increment 
Revenue That Was Claimed

   
1993-94 75% 100% 
1994-95 75% 100% 
1995-96 75% 100% 
1996-97 75% 100% 
1997-98 67% 100% 

 
(b) To continue to minimize the fiscal effects of the redevelopment program 

on the Participating Entities, from Fiscal Year 1998-99 through and including the Project 
Completion Fiscal Year, the Agency shall claim as Claimed Tax Increment Revenue: 
 

(1) For any installment of Potential Tax Increment Revenue receivable 
by the Agency prior to the execution by all parties of the Second Amendment and Restatement of 
this Agreement, an amount equal to (A) not more than sixty-seven percent (67%) of the Basic 
Tax Increment Revenue, plus (B) one hundred percent (100%) of the Override Tax Increment 
Revenue; and 
 

(2) For any installment of Potential Tax Increment Revenue receivable 
by the Agency after the execution by all parties of the Second Amendment and Restatement of 
this Agreement, an amount equal to (X) one hundred percent (100%) of the Basic Tax Increment 
Revenue, plus (Y) one hundred percent (100%) of the Override Tax Increment Revenue; 
provided, however, that if the Second Amendment and Restatement of this Agreement becomes 
executed by all the parties after the Agency has submitted its statement of indebtedness for a 
given Fiscal Year pursuant to Health and Safety Code Section 33675 based on claiming the 
amounts specified in subparagraph (1) above, the Agency shall be deemed to have satisfied its 
obligation under this subparagraph (2) for that Fiscal Year if it attempts in good faith to submit 
to the County Auditor-Controller an amended statement of indebtedness that would permit the 
Agency to instead claim the amounts specified in this subparagraph (2) and attempts in good 
faith to cause the County Auditor-Controller to accept such amended statement of indebtedness 
and to allocate to the Agency the amounts specified in this subparagraph (2). 
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 The amounts claimed by the Agency pursuant to this subsection (b) shall be used 
to implement the Project, including priority completion of the Interchange improvements, and to 
make the payments for the activities described in Section 3.2. 
 

(c) Following the Project Completion Fiscal Year, the Agency shall claim no 
further amount of Potential Tax Increment Revenue. 
 

Section 3.2 Application of Claimed Tax Increment Revenue.  

(a) Subject to the provisions of subsection (d) below, the Agency shall apply 
the Claimed Tax Increment Revenue it receives prior to the execution by all parties of the 
Second Amendment and Restatement of this Agreement for the following purposes in the 
following priority order: 
 

(1) First, to make the deposit to the Housing Fund required pursuant to 
Health and Safety Code Section 33334.2; 
 

(2) Second, to make any other payments mandated by the Community 
Redevelopment Law or other applicable statute; 
 

(3) Third, to pay principal, interest, and any other amounts due during 
the Fiscal Year with respect to Interchange Indebtedness; 
 

(4) Fourth, to pay the amounts due to the Participating Entities 
pursuant to the provisions of Article 4, and to pay the amounts due to the Education Districts 
pursuant to the provisions of agreements entered into with such Education Districts under 
authority of the Community Redevelopment Law. 
 

(5) Fifth, to pay General Administrative Costs in an amount not 
exceeding the Maximum Administrative Cost Amount for the applicable Fiscal Year; 
 

(6) Sixth, to pay currently due Interchange Improvement Costs for 
which other sources of revenue are not available or committed; and 
 

(7) Seventh, using the balance, if any, of Claimed Tax Increment 
Revenue, to prepay outstanding Interchange Indebtedness (including purchase of outstanding 
bonds and payment of any applicable redemption premium), and/or to set aside funds in a 
defeasance or other similar account for future repayment of outstanding Interchange 
Indebtedness. 
 

(b) Subject to the provisions of subsection (d) below, beginning with the first 
installment of Claimed Tax Increment Revenue that the Agency receives after execution by all 
parties of the Second Amendment and Restatement of this Agreement, and continuing through 
and including the Project Completion Fiscal Year, the Agency shall apply the Claimed Tax 
Increment Revenue for the following purposes in the following priority order: 
 

 23 
105\57\161663.11 



 

(1) First, to make the deposits to the Housing Fund required pursuant 
to Health and Safety Code Section 33334.2 (which deposits may, in turn, be used to make debt 
service payments on Housing Fund Indebtedness); 
 

(2) Second, to make any other payments mandated by the Community 
Redevelopment Law or other applicable statute; 
 

(3) Third, to pay principal, interest, and any other amounts due during 
the Fiscal Year with respect to Interchange Indebtedness and Other Authorized Indebtedness that 
constitutes Senior Position Indebtedness; 
 

(4) Fourth, to pay the amounts due to the Participating Entities 
pursuant to the provisions of Article 4, and to pay the amounts due to the Education Districts 
pursuant to the provisions of agreements entered into with such Education Districts under 
authority of the Community Redevelopment Law; 
 

(5) Fifth, to pay General Administrative Costs; 
 

(6) Sixth, to pay principal, interest, and any other amounts due during 
the Fiscal Year with respect to Interchange Indebtedness and Other Authorized Indebtedness that 
constitutes Junior Position Indebtedness; 
 

(7) Seventh, to pay short-term obligations (obligations currently due or 
due in less than one year) that constitute Interchange Improvements Costs; 
 

(8) Eighth, to pay short-term obligations (obligations currently due or 
due in less than a year) of the Project other than Interchange Improvement Costs; provided, 
however, that prior to the Interchange Financing Completion Date, Claimed Tax Increment 
Revenue may be used for this purpose in any given Fiscal Year only if and to the extent that 
sufficient Claimed Tax Increment Revenue is available to pay such short-term obligations in the 
applicable Fiscal Year after all Interchange-Committed Tax Increment Revenue scheduled for 
expenditure in the applicable Fiscal Year, as set forth in the most recent Approved Interchange 
Financing Program, has been expended or otherwise budgeted and provided for; and 
 

(9) Ninth, using the balance, if any, of Claimed Tax Increment 
Revenue, to prepay outstanding Interchange Indebtedness and Other Authorized Indebtedness 
(including purchase of outstanding bonds and payment of any applicable redemption premium), 
and/or to set aside funds in a defeasance or other similar account for future repayment of 
outstanding Interchange Indebtedness and Other Authorized Indebtedness. 
 

(c) The parties understand and agree that the claim by the Agency of Claimed 
Tax Increment Revenue in the amounts set forth in Section 3.1 and the application by the 
Agency of such Claimed Tax Increment Revenue for the purposes and in the manner set forth in 
this Section 3.2 will promote timely and cost effective completion of the Project (including 
priority completion of the Interchanges) as contemplated by Section 2.1, the 1998 Amended 
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Plan, and the 2010 Amended Plan; and that such actions constitute an indebtedness obligation of 
the Agency for the benefit of the Participating Entities. 
 

(d) Notwithstanding any other provision of this Agreement, any Claimed Tax 
Increment Revenue that constitutes Released Funds as designated in the most recent Approved 
Interchange Financing Program may be used to pay for costs of the Project other than 
Interchange Improvement Costs. 
 
 

ARTICLE 4  
PAYMENTS TO PARTICIPATING ENTITIES 

 
Section 4.1 Payments to County.  Subject to the conditions, exceptions, modifications, 

and limitations set forth in this Article 4, the Agency shall pay to the County the following 
amounts: 

(a) Fiscal Year 1994-95 Through 1996-97.  Beginning in Fiscal Year 1994-95 
and continuing through and including Fiscal Year 1996-97, the Agency shall pay to the County 
each Fiscal Year an amount of Claimed Tax Increment Revenue which, when added to the sum 
of (1) the portion of Unclaimed Tax Increment Revenue for the Fiscal Year that is directly 
allocated to the County as normal property taxes plus (2) the Imputed ERAF Contribution for the 
County for the Fiscal Year, equals seventy-five percent (75%) of the County Share of Basic Tax 
Increment Revenue for the Fiscal Year.  The parties acknowledge that, as of the execution of the 
Second Amendment and Restatement of this Agreement, the Agency has made all of the 
payments to the County required by this subsection (a). 
 

(b) Fiscal Year 1997-98 Through Final Pre-Third Amendment Fiscal Year. 
 Beginning in Fiscal Year 1997-98 and continuing through and including the Final Pre-Third 
Amendment Fiscal Year, the Agency shall pay to the County each Fiscal Year an amount of 
Claimed Tax Increment Revenue which, when added to the sum of (1) the portion of Unclaimed 
Tax Increment Revenue for that Fiscal Year that is directly allocated to the County as normal 
property taxes plus (2) the Imputed ERAF Contribution for the County for the Fiscal Year, 
equals fifty percent (50%) of the County Share of Basic Tax Increment Revenue for the Fiscal 
Year.  By way of illustration only, Part III of Exhibit B to this Agreement contains a sample 
calculation of the payment due pursuant to this subsection (b).  The parties acknowledge that, as 
of the date of the Third Amendment and Restatement of this Agreement, the Agency has made 
the payments to the County required by this subsection (b) through and including Fiscal Year 
2008-09, but has not paid additional amounts provided for under subsection (d) of this Section. 
 

(c) Third Amendment Fiscal Year Through Project Completion Fiscal Year.  
Beginning with the Third Amendment Fiscal Year and continuing through and including the 
Project Completion Fiscal Year, the Agency shall pay to the County each Fiscal Year an amount 
of Claimed Tax Increment Revenue equal to the sum of: 
 

(1) The Fixed ERAF Contribution Amount for the County plus  
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(2) The product of (i) the Basic Tax Increment for the Fiscal Year 
multiplied by (ii) the County's Adjusted AB8 Factor. 
 
  By way of illustration only, following is a calculation of the payment due by the 
Agency to the County in a particular Fiscal Year that is the subject of this subsection (c) in which 
the Basic Tax Increment is assumed (for illustrative purposes only) to be $30,000,000.  As 
shown in Column (2) of Exhibit D, the County's Fixed ERAF Contribution Amount is 
$1,810,139.05.  As shown in Column (4) of Exhibit D, the County's Adjusted AB8 Factor is 
0.20025774.  Given these assumptions and factors, the payment due to the County under this 
subsection (c) would be: 
 

County's Fixed ERAF Contribution Amount + (Basic Tax Increment x County's Adjusted AB8 
Factor) = 

 
$1,810,139.05 + ($30,000,000 x 0.20025774) = 

 
$1,810,139.05 + $6,007,732.20 = 

 
$7,817,871.25 

 
(d) Additional Fixed ERAF Payment(s).  In addition to the payments set forth 

in subsection (b) above, the Agency shall pay to the County the following amount(s): 
 

(1) With Respect to Fiscal Year 2008-09.  Within one (1) year after 
the 2010 Amended Plan Effective Date, the Agency shall pay to the County an amount equal to 
the Fixed ERAF Contribution Amount that the County would have received with respect to 
Fiscal Year 2008-09 had the 2010 Amended Plan Effective Date occurred and had the Third 
Amendment and Restatement of this Agreement become effective in Fiscal Year 2008-09. 
 

(2) With Respect to Fiscal Year 2009-10 and Any Subsequent Pre-
Third Amendment Fiscal Year.  If the Third Amendment Fiscal Year is a Fiscal Year later than 
Fiscal Year 2009-10 (due to the 2010 Amended Plan Effective Date occurring after Fiscal Year 
2009-10), then within thirty (30) days after the 2010 Amended Plan Effective Date does occur, 
the Agency shall pay to the County an amount equal to the Fixed ERAF Contribution Amount(s) 
that the County would have received with respect to Fiscal Year 2009-10 and any subsequent 
Fiscal Year occurring prior to the Third Amendment Fiscal Year had the 2010 Amended Plan 
Effective Date occurred and had the Third Amendment and Restatement of this Agreement 
become effective in Fiscal Year 2009-10. 
 

Section 4.2 Payments to Non-County Participants.  Subject to the conditions, 
exceptions, modifications, and limitations set forth in this Article 4, the Agency shall pay to each 
Non-County Participant the following amounts: 

(a) Fiscal Year 1994-95 Through Final Pre-Third Amendment Fiscal Year 
(Basic Tax Increment Revenue).  Beginning in Fiscal Year 1994-95 and continuing through and 
including the Final Pre-Third Amendment Fiscal Year, the Agency shall pay to each Non-County 
Participant each Fiscal Year an amount of Claimed Tax Increment Revenue which, when added 
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to the sum of (1) the portion of Unclaimed Tax Increment Revenue for the Fiscal Year that is 
directly allocated to that Non-County Participant as normal property taxes plus (2) the Imputed 
ERAF Contribution for that Non-County Participant for the Fiscal Year, equals fifty percent 
(50%) of that Non-County Participant's Share of Basic Tax Increment Revenue for the Fiscal 
Year.  By way of illustration only, Part III of Exhibit B to this Agreement contains a sample 
calculation of the payment due pursuant to this subsection (a).  The parties acknowledge that, as 
of the date of the Third Amendment and Restatement of this Agreement, the Agency has made 
all the payments to the Non-County Participants required by this subsection (a) through and 
including Fiscal Year 2008-09, but has not paid additional amounts provided for under 
subsection (d) of this Section. 
 

(b) Third Amendment Fiscal Year Through Project Completion Fiscal Year 
(Basic Tax Increment Revenue).   
 

(1) Non-ERAF-impacted Entities.  Beginning with the Third 
Amendment Fiscal Year and continuing through and including the Project Completion Fiscal 
Year, the Agency shall pay to each Non-ERAF-impacted Entity, an amount of Claimed Tax 
Increment Revenue equal to the product of (i) the Basic Tax Increment for the Fiscal Year 
multiplied by (ii) the applicable Non-ERAF-impacted Entity's Unadjusted AB8 Factor multiplied 
by (iii) fifty percent (50%). 
 
   By way of illustration only, following is a calculation of the payment due 
by the Agency to the East Bay Regional Park District ("EBRPD", as an example of a Non-
ERAF-impacted Entity) in a particular Fiscal Year that is the subject of this subsection (b)(1) in 
which the Basic Tax Increment is assumed (for illustrative purposes only) to be $30,000,000.  As 
shown in Column (3) of Exhibit D, EBRPD's Unadjusted AB8 Factor is 0.03315866.  Given 
these assumptions and factors, the payment due to EBRPD under this subsection (b)(1) would 
be: 
 

Basic Tax Increment x EBRPD's Unadjusted AB8 Factor x 50%  = 
 

$30,000,000   x   0.03315866 x 50%   = 
 

$497,379.90 
 

(2) ERAF-impacted Entities.  Beginning with the Third Amendment 
Fiscal Year and continuing through and including the Project Completion Fiscal Year, the 
Agency shall pay to each ERAF-impacted Entity (other than the County, which is instead subject 
to the provisions of Section 4.1(c)), an amount of Claimed Tax Increment Revenue equal to the 
sum of: 
 

(i) The Fixed ERAF Contribution Amount for the applicable 
ERAF-impacted Entity plus  
 

(ii) The product of (A) the Basic Tax Increment for the Fiscal 
Year multiplied by (B) the applicable ERAF-impacted Entity's Adjusted AB8 Factor. 
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   By way of illustration only, following is a calculation of the payment due 
by the Agency to the Alameda County Water District ("ACWD", as an example of an ERAF-
impacted Entity other than the County) in a particular Fiscal Year that is the subject of this 
subsection (b)(2) in which the Basic Tax Increment is assumed (for illustrative purposes only) to 
be $30,000,000.  As shown in Column (2) of Exhibit D, ACWD's Fixed ERAF Contribution 
Amount is $52,632.97.  As shown in Column (4) of Exhibit D, ACWD's Adjusted AB8 Factor is 
0.00923226.  Given these assumptions and factors, the payment due to ACWD under this 
subsection (b)(2) would be: 
 
ACWD's Fixed ERAF Contribution Amount + (Basic Tax Increment x ACWD's Adjusted AB8 

Factor) = 
 

$52,632.97   +   ($30,000,000 x 0.00923226)   = 
 

$52,632.97   +   $276,967.80   = 
 

$329,600.77 
 

(c) Fiscal Year 1993-94 Through Project Completion Fiscal Year (Override 
Tax Increment Revenue).  Beginning in Fiscal Year 1993-94 and continuing through and 
including the Project Completion Fiscal Year, the Agency shall pay to each Non-County 
Participant for which an Override Tax Rate is levied, an amount equal to eighty percent (80%) of 
the portion of Override Tax Increment Revenue that is attributable to the levy of that Non-
County Participant's Override Tax Rate.  The parties acknowledge that, as of the date of the 
Third Amendment and Restatement of this Agreement, the Agency has made all the payments to 
the eligible Non-County Participants required by this subsection (c) through and including Fiscal 
Year 2008-09. 
 

(d) Additional Fixed ERAF Payment(s) For ERAF-impacted Entities.  For 
purposes of this Section 4.2(d), the term "ERAF-impacted Entities" shall exclude the County 
because the County is instead subject to the comparable provisions of Section 4.1(d).  In addition 
to the payments set forth in subsection (a) above, the Agency shall pay to each ERAF-impacted 
Entity, the following amount(s): 
 

(1) With Respect to Fiscal Year 2008-09.  Within one (1) year after 
the 2010 Amended Plan Effective Date, the Agency shall pay to each ERAF-impacted Entity an 
amount equal to the Fixed ERAF Contribution Amount that the ERAF-impacted Entity would 
have received with respect to Fiscal Year 2008-09 had the 2010 Amended Plan Effective Date 
occurred and had the Third Amendment and Restatement of this Agreement become effective in 
Fiscal Year 2008-09. 
 

(2) With Respect to Fiscal Year 2009-10 and Any Subsequent Pre-
Third Amendment Fiscal Year.  If the Third Amendment Fiscal Year is a Fiscal Year later than 
Fiscal Year 2009-10 (due to the 2010 Amended Plan Effective Date occurring after Fiscal Year 
2009-10), then within thirty (30) days after the 2010 Amended Plan Effective Date does occur, 
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the Agency shall pay to each ERAF-impacted Entity an amount equal to the Fixed ERAF 
Contribution Amount(s) that the ERAF-impacted Entity would have received with respect to 
Fiscal Year 2009-10 and any subsequent Fiscal Year occurring prior to the Third Amendment 
Fiscal Year had the 2010 Amended Plan Effective Date occurred and had the Third Amendment 
and Restatement of this Agreement become effective in Fiscal Year 2009-10. 
 

(e) Lump Sum Payment Alternative.  In lieu of the annual payments described 
above, the Agency and a particular Non-County Participant may agree upon a lump sum 
payment or payments by the Agency that will achieve the economic intent of the annual 
payments, so long as such lump sum payment(s) is/are otherwise consistent with the applicable 
provisions of the Community Redevelopment Law.  Such lump sum payment(s) may be 
documented by implementation letter between the Agency and the Non-County Participant 
without further amendment of this Agreement. 
 

Section 4.3 Time of Payment.  The Agency shall make the payments required pursuant 
to Sections 4.1 and 4.2 for a given Fiscal Year within thirty (30) days after the end of such Fiscal 
Year.  Each payment made by the Agency shall be accompanied by a statement setting forth in 
reasonable detail the basis on which the determination of the amount of payment has been made. 

Section 4.4 Limitation on Payments.  Notwithstanding any other provision of this 
Agreement, the sum of the payments made to each Participating Entity by the Agency pursuant 
to this Article 4 for any given Fiscal Year shall not exceed the amount that each Participating 
Entity would otherwise receive from property taxes from the Project Area for that given Fiscal 
Year had the 1993 Amended Plan, the 1998 Amended Plan, and the 2010 Amended Plan not 
provided for the division of taxes pursuant to Health and Safety Code Section 33670. 

Section 4.5 Priority of Payments.  

(a) Subordination of Payments.  The Participating Entities' rights to payment 
under this Agreement shall be subordinate to any future Agency pledge of all or any portion of 
the Claimed Tax Increment Revenue otherwise payable to the Participating Entities under this 
Agreement in order to secure payment of: (1) Housing Fund Indebtedness; and (2) Interchange 
Indebtedness and Other Authorized Indebtedness for which such subordination is approved in 
accordance with the standards and procedures of subsection (b) below (such Interchange 
Indebtedness and Other Authorized Indebtedness is defined to be Senior Position Indebtedness). 
 

(b) Agency Request and County Approval.  The Agency may request the 
Participating Entities to subordinate their respective rights to receive payments under this 
Agreement to the Agency's obligation to make payments with respect to specified Interchange 
Indebtedness and/or Other Authorized Indebtedness.  The Non-County Participants hereby 
appoint the County as their agent for purposes of considering and, if appropriate under the terms 
of this subsection (b), approving any such requests by the Agency. The Participating Entities 
agree that the County's approval of such requests (on its own behalf and on behalf of the Non-
County Participants) will not be unreasonably withheld provided that the Agency first 
demonstrates to the County's satisfaction the Agency's anticipated ability to repay such 
Interchange Indebtedness and/or Other Authorized Indebtedness without demand being made on 
the payments due to the Participating Entities under the terms of this Agreement.  Such 
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demonstration by the Agency shall show that the subordinated payments will be used in the cash-
flow of the financing only for additional security (debt service coverage) and that the anticipated 
Claimed Tax Increment Revenue will be adequate, over the term of the applicable Interchange 
Indebtedness and/or Other Authorized Indebtedness, to pay on hundred percent (100%) of the 
actual debt service thereon, to pay the Agency's obligations under this Agreement, and to pay 
any other obligations of the Agency, whether statutory or contractual, which are or would be 
superior to the Agency's obligations under this Agreement.  Any such demonstration shall 
include, without limitation, revenue forecasts and debt service schedules. 
 

 The Agency shall not enter into an Interchange Indebtedness and/or Other 
Authorized Indebtedness if, at the time of issuance or incurrence of such Interchange 
Indebtedness and/or Other Authorized Indebtedness, it is reasonably foreseeable that an event or 
events will cause the need to apply any portion of the subordinated payments to actual payment 
of debt service on such Interchange Indebtedness and/or Other Authorized Indebtedness.  The 
parties expressly agree that, among other events, future natural disasters or general downturns in 
the national, state or regional economy shall not be deemed to constitute reasonably foreseeable 
events within the meaning of the preceding sentence.  In addition, the Agency shall not take any 
action to cause the removal of taxable property from the property tax roll if such removal would 
cause the need to apply any portion of the subordinated payments to the actual payment of debt 
service on any Interchange Indebtedness and/or Other Authorized Indebtedness. 
 

(c) Execution of Documents.  Upon approval by the County of an Agency 
subordination request in accordance with the standards and procedures of subsection (b) above, a 
duly authorized representative of the County is hereby authorized by the Non-County 
Participants and shall, on behalf of itself and each Non-County Participant, execute any 
documents reasonably requested by the Agency and consistent with this Section 4.5 to evidence 
the subordination of the Participating Entities' payments to the proposed Senior Position 
Indebtedness provided for in this Section 4.5; provided, however, that, if required by Agency 
bond counsel, a duly authorized representative of each Participating Entity shall separately 
execute such subordination documents. 
 

(d) Effect of Revenue Shortfall.  If, as a result of the subordination provided 
for in this Section 4.5, the payments to the Participating Entities are reduced below the amount 
otherwise payable to them pursuant to this Agreement, then such reductions shall be treated as an 
advance by the Participating Entities which shall be repaid by the Agency.  The unpaid principal 
balance thereof shall bear interest at the rate paid by the State of California Local Agency 
Investment Fund or its successor entity.  The advances and accrued interest (together, the 
"Subordination Shortfall Amount") shall be considered a Funding Shortfall (as defined in Section 
2.5(a)) and shall be repaid as promptly as possible and in any event the Agency shall use all 
Claimed Tax Increment Revenue available to it, after payment of principal and interest on the 
Senior Position Indebtedness to which the subordination applies and payment of any other 
obligations which are superior to the Agency's obligations under this Agreement (including 
statutory obligations, such as the Agency's housing set-aside obligations under Health and Safety 
Code Section 33334.2), along with certain other revenue sources described in Section 2.5(a)(5) 
to repay such Subordination Shortfall Amount. 
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Section 4.6 Section 33676 Election Superseded.  The Participating Entities 
acknowledge that this Agreement supersedes any purported right to election under Health and 
Safety Code Section 33676 with respect to the 1993 Amended Plan, the 1998 Amended Plan, or 
the 2010 Amended Plan.  The Participating Entities shall not make any election pursuant to 
Health and Safety Code Section 33676, and this Agreement supersedes any election previously 
made or purported to be made by any Participating Entity pursuant to Health and Safety Code 
Section 33676.  Any such election or purported election shall be null and void.  Each involved 
Participating Entity shall take any action required by the County Auditor-Controller or other 
responsible County official required to rescind any such prior election and to notify the County 
Auditor-Controller or other responsible County official that the involved Participating Entity has 
elected not to receive any amounts pursuant to Health and Safety Code Section 33676.  The 
Participating Entities shall receive no payment of Claimed Tax Increment Revenue other than as 
provided in this Agreement or in a separate agreement executed in accordance with the 
provisions of the Community Redevelopment Law. 

Section 4.7 Indebtedness of the Agency.  The obligation of the Agency to claim the 
Claimed Tax Increment Revenue and to make the payments of Claimed Tax Increment Revenue 
in the manner specified in Sections 3.1, 3.2, 4.1, and 4.2 shall constitute an indebtedness of the 
Agency incurred in carrying out the Project and a pledge of Potential Tax Increment Revenue 
from the Project to repay such indebtedness under the provisions of Article XVI, Section 16 of 
Article XVI of the Constitution of the State of California and under the Community 
Redevelopment Law. 

Section 4.8 Future Changes In AB8 Factors.  If the proportionate shares of property 
taxes (commonly referred to as the "AB8 factors") allocable to the County and one or more Non-
County Participant(s) is materially changed in a comparable manner due to subsequent 
legislation or a subsequent property tax allocation system implemented by the State or the 
County, resulting in a material increase or decrease in the aggregate payments required to be 
made by the Agency under this Agreement, the Agency and the County shall confer in good faith 
promptly after such change in AB8 factors to determine any modification of this Agreement that 
is appropriate to achieve, as nearly as practicable, the aggregate payment amounts by the Agency 
originally intended by the parties when the Agreement was initially executed and subsequently 
amended and restated.  Any modification of this Agreement agreed upon by the Agency and the 
County in good faith to achieve the objective set forth in the proceeding sentence shall be 
memorialized in an amendment of this Agreement which, upon execution by the Agency and the 
County, shall become binding upon all parties to this Agreement as if executed by all parties.  
The Non-County Participants hereby appoint the County as their agent for purposes of the 
consultations and execution of amendments described above, it being understood and agreed by 
the parties that in the circumstances described in this Section 4.8, the County's economic interest 
will be comparable to that of the comparably affected Non-County Participants(s) and that the 
County has the necessary financial expertise to adequately represent the Non-County 
Participant(s) in such matter. 

 All other amendments of this Agreement shall require execution by all parties hereto, as 
more fully set forth in Section 5.7.  The provisions of this Section 4.8 shall not apply to any 
situation in which the change in AB8 factors would result in an increase in Agency payments 
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under this Agreement to some Participating Entities and a decrease in Agency payments to other 
Participating Entities. 
 
 

ARTICLE 5  
GENERAL PROVISIONS 

 
Section 5.1 Elimination of Financial Burden; No Contest of Plan.  The Participating 

Entities each acknowledge and agree that the payments to be made and the actions to be 
undertaken by the Agency and the City pursuant to this Agreement will effectively eliminate any 
financial burden or detriment that would otherwise be caused by the adoption of the 1993 
Amended Plan, the 1998 Amended Plan, and the 2010 Amended Plan, and by the 
implementation of the Project.  In consideration of such payments and actions, each Participating 
Entity agrees to forgo any right or remedy it may have in law or equity to contest the preparation, 
adoption, or validity of the 1993 Amended Plan, the 1998 Amended Plan, and the 2010 
Amended Plan (including, without limitation, any right or remedy pursuant to the California 
Environmental Quality Act) and the implementation of the Project contemplated to be 
undertaken pursuant to the 1993 Amended Plan, the 1998 Amended Plan, and the 2010 Amended 
Plan.  Each Participating Entity further declares its support for the efforts of the Agency and the 
City in connection with the preparation, adoption and implementation of the 1993 Amended 
Plan, the 1998 Amended Plan, and the 2010 Amended Plan. 

Section 5.2 Notices.  All notices, statements, or other communications made pursuant 
to this Agreement to another party or parties shall be in writing, and shall be sufficiently given 
and served upon the party if sent by United States certified mail, return receipt requested, 
postage prepaid, and addressed to the applicable party in the manner specified in the attached 
Exhibit A. 

 Any party may change its address for notice purposes by written notice to the other 
parties prepared and delivered in accordance with the provisions of this Section 5.2. 
 

Section 5.3 No Third Party Beneficiaries.  No person or entity other than the Agency, 
the City, the Participating Entities and their permitted successors and assigns, shall have any 
right of action under this Agreement. 

Section 5.4 Litigation Regarding Agreement.  In the event litigation is initiated 
attacking the validity of this Agreement, each party shall in good faith defend and seek to uphold 
the Agreement.  In the event that all or any part of the modifications made in the Third 
Amendment and Restatement of this Agreement are held to be invalid by a court of competent 
jurisdiction, the parties agree that as of the effective date of such determination all of the 
modifications made in the Third Amendment and Restatement of this Agreement, except this 
provision, shall be void and the terms and provisions of the Second Amendment and Restatement 
executed as of March 1, 1999, shall continue to be in full force and effect. 

Section 5.5 State Law.  This Agreement, and the rights and obligations of the parties 
hereto, shall be construed and enforced in accordance with the laws of the State of California. 

 32 
105\57\161663.11 



 

 33 
105\57\161663.11 

Section 5.6 Attorneys' Fees.  In any action which a party brings to enforce its rights 
hereunder, the unsuccessful party shall pay all costs incurred by the prevailing party, including 
reasonable attorneys' fees. 

Section 5.7 Entire Agreement.  This Agreement (as fully amended and restated 
through the Third Amendment and Restatement) constitutes the entire and integrated agreement 
of the Agency, the City, and the Participating Entities and supersedes all prior negotiations, 
representations, or agreements, either written or oral, including without limitation, the Former 
County Agreement and the versions of this Agreement in effect prior to the execution of the 
Third Amendment and Restatement.  Except for amendments described in Section 4.8 (which 
amendments shall be processed and become effective in the manner described in Section 4.8), 
this Agreement may be further amended only by written instrument executed by the Agency, the 
City, and the Participating Entities. 

Section 5.8 Counterparts.  This Agreement may be executed in counterparts, each of 
which shall be deemed an original, but all of which together shall constitute one and the same 
agreement. 
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 IN WITNESS WHEREOF, the parties hereto have executed and subsequently amended 
and restated this Agreement as of the dates set forth in the opening paragraph of this Agreement. 
 
 

For Attestation and/or Approval 
as to Form (Optional) 

 

For Execution 
(Required)

 
 
 
 
_________________________________ 
 

REDEVELOPMENT AGENCY OF THE 
CITY OF FREMONT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
_________________________________ 

CITY OF FREMONT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
 
 
 
_________________________________ 

COUNTY OF ALAMEDA, ALAMEDA 
COUNTY LIBRARY DISTRICT, AND 
ALAMEDA COUNTY FLOOD CONTROL 
DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
_________________________________ 

AC TRANSIT DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
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For Attestation and/or Approval 
as to Form (Optional) 

 

For Execution 
(Required)

 
 
 
 
_________________________________ 

ALAMEDA COUNTY MOSQUITO 
ABATEMENT DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
 
_________________________________ 

ALAMEDA COUNTY RESOURCE 
CONSERVATION DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
_________________________________ 

ALAMEDA COUNTY WATER DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
 
_________________________________ 

BAY AREA AIR QUALITY 
MANAGEMENT DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
_________________________________ 

BAY AREA RAPID TRANSIT DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 
 



 

For Attestation and/or Approval 
as to Form (Optional) 

 

For Execution 
(Required)

 
 
 
_________________________________ 

EAST BAY REGIONAL PARK DISTRICT 
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
 

 
 
 
_________________________________ 

WASHINGTON HOSPITAL DISTRICT  
 
 
By:  __________________________________ 
 
Print Name:  ___________________________ 
 
Title:  ________________________________ 
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EXHIBIT A 
LIST OF ADDRESSES FOR NOTICE PURPOSES 

 
 
 
Redevelopment Agency of the  
City of Fremont 
39550 Liberty Street 
P.O. Box 5006 
Fremont, CA 94538-5006 
Attn:  Executive Director 
 
City of Fremont 
3300 Capitol Avenue 
P.O. Box 5006 
Fremont, CA 94537-5006 
Attn:  City Manager 
 
County of Alameda 
Board of Supervisors 
1221 Oak Street, Room 536 
Oakland, CA 94612 
Attn:  County Administrator 
 
AC Transit District 
1600 Franklin Street 
Oakland, CA 94612 
 
Alameda County Flood Control District 
379 Elmhurst Street 
Hayward, CA 94544 
 
Alameda County Library District 
2450 Stevenson Blvd. 
Fremont, CA 94538 
 
Alameda County Mosquito Abatement District 
23187 Connecticut Street 
Hayward, CA 94545 
 
Alameda County Resource Conservation District 
3585 Greenville Road, Suite 2 
Livermore, CA 94550 
 

 
Alameda County Water District 
43885 South Grimmer Blvd. 
Fremont, CA 94538 
 
Bay Area Air Quality Management 
District 
939 Ellis Street, 7th Floor 
San Francisco, CA 94109 
 
Bay Area Rapid Transit District 
300 Lakeside Drive 
P.O. Box 12688 
Oakland, CA 94604-2688 
 
East Bay Regional Park District 
2950 Peralta Oaks Court 
Oakland, CA 94605 
 
Washington Hospital District 
Board of Directors 
2000 Mowry Avenue 
Fremont, CA 94538 
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EXHIBIT D 
PAYMENT FACTORS FOR PARTICIPATING ENTITIES 

 
 
 

(1) 
Participating Entity 

(2) 
Fixed ERAF 
Contribution 

Amount1

(3) 
Unadjusted AB8 

Factor 

(4) 
Adjusted AB8 

Factor 

County of Alameda $1,810,139.05 0.39366568 0.20025774

Alameda County Library 
District 

243,273.75 0.05007097 0.02435954

Alameda County Flood 
Control District—Clean 
Water Program 

7,523.14 0.00235956 0.00141337

Alameda County Flood 
Control District—Zone 6 

110,162.38 0.03409877 0.02192551

AC Transit District 0.00 0.03569335 0.03569335

Alameda County 
Mosquito Abatement 
District 

5,677.40 0.00157416 0.00097221

Alameda County 
Resource Conservation 
District 

470.91 0.00031203 0.00026192

Alameda County Water 
District 

52,632.97 0.01483807 0.00923226

Bay Area Air Quality 
Management District 

0.00 0.00236130 0.00236130

Bay Area Rapid Transit 
District 

0.00 0.00693438 0.00693437

East Bay Regional Park 
District 

0.00 0.03315866 0.03315866

Washington Hospital 
District 

0.00 0.000000002 0.000000003

 

                                                 
1 Participating Entities with a 0.00 in this column are multi-county entities that are not subject to an ERAF payment 
obligation. 
2 Washington Hospital District received a pass-through payment under this Agreement as initially executed because, 
at that time, it levied an override bond property tax, but it never received any portion of the Basic Tax Increment 
Revenue.  Consequently, the County assigns an Unadjusted AB8 Factor and an Adjusted AB8 Factor of 0.000000 to 
that District. 
3 See footnote 2 above. 
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Table 1

AC Transit Sp District 2

Industrial Area (Portion of Merged Project Area)

Hypothetical Calculations of AB 1290 Statutory Pass Through Calculations Per Agreement

Tier 1 Calculations Tier 2 Calculations Tier 3 Calculations

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) (13) (14)

Year   Fiscal Assessed Incremental AV Pass Through AC Transit Incremental AV Pass Through AC Transit Incremental AV Pass Through AC Transit Statutory Tax AC Transit Difference

(N)   Year Value Over FY 1993/94 Basis Share Over FY 2003/04 Basis Share Over FY 2023/24 Basis Share Pass Through Increment Share (13) - (11)

AV 20% (at  3.57%) AV 16.8% (at  3.57%) AV 11.2% (at  3.57%) Payments to Agency (at  3.57%)

Base 1983/ 84

1994 1993/ 94 1,021,682,806 8,162,318

1995 1994/ 95 1,105,495,748 83,812,942 167,626 5,983 5,983 8,535,980 152,339 146,356

1996 1995/ 96 1,178,334,386 156,651,580 313,303 11,183 11,183 9,074,174 161,944 150,761

1997 1996/ 97 1,394,943,002 373,260,196 746,520 26,646 26,646 10,789,562 192,558 165,912

1998 1997/ 98 1,480,912,682 459,229,876 918,460 32,783 32,783 9,866,367 176,082 143,299

1999 1998/ 99 1,762,163,838 740,481,032 1,480,962 52,860 52,860 12,106,581 216,062 163,202

2000 1999/ 00 1,848,056,540 826,373,734 1,652,747 58,992 58,992 18,818,095 335,840 276,848

2001 2000/ 01 1,966,056,627 944,373,821 1,888,748 67,416 67,416 20,360,929 363,375 295,959

2002 2001/ 02 2,282,585,036 1,260,902,230 2,521,804 90,012 90,012 23,809,859 424,927 334,915

2003 2002/ 03 2,406,701,656 1,385,018,850 2,770,038 98,872 98,872 24,302,745 433,723 334,851

2004 2003/ 04 2,382,213,355 1,360,530,549 2,721,061 97,124 97,124 23,761,536 424,064 326,941

2005 2004/ 05 2,339,338,530 1,317,655,724 2,635,311 94,063 (42,874,825) 0 0 94,063 23,257,631 415,071 321,008

2006 2005/ 06 2,449,096,607 1,427,413,801 2,854,828 101,898 66,883,252 112,364 4,011 105,909 24,613,678 439,272 337,374

2007 2006/ 07 2,497,833,155 1,476,150,349 2,952,301 105,378 115,619,800 194,241 6,933 112,311 24,892,948 444,256 338,879

2008 2007/ 08 2,775,755,507 1,754,072,701 3,508,145 125,217 393,542,152 661,151 23,599 148,816 29,631,671 528,827 403,609

2009 2008/ 09 2,930,401,702 1,908,718,896 3,817,438 136,257 548,188,347 920,956 32,872 169,129 29,943,042 534,384 398,127

Total (in Nominal Dollars) 1,104,684 67,414 0 1,172,098 5,242,725 4,138,041

Total (in FY 2009/10 Dollars)* 1,577,369 74,681 0 1,652,049 7,852,510 6,275,142

2010 2009/ 10 2,979,711,140 1,958,028,334 3,916,057 139,777 597,497,785 1,003,796 35,829 175,606 29,148,288 520,200 380,423

2011 2010/ 11 3,061,476,486 2,039,793,680 4,079,587 145,614 679,263,131 1,141,162 40,732 186,346 30,934,467 552,077 406,463

2012 2011/ 12 3,245,182,493 2,223,499,687 4,446,999 158,728 862,969,138 1,449,788 51,748 210,476 31,673,991 565,275 406,547

2013 2012/ 13 3,325,126,980 2,303,444,174 4,606,888 164,435 942,913,625 1,584,095 56,542 220,977 33,901,747 605,033 440,598

2014 2013/ 14 3,553,504,569 2,531,821,763 5,063,644 180,738 1,171,291,214 1,967,769 70,236 250,975 36,210,929 646,245 465,506

2015 2014/ 15 3,793,114,530 2,771,431,724 5,542,863 197,843 1,410,901,175 2,370,314 84,604 282,448 38,633,302 689,476 491,633

2016 2015/ 16 4,044,425,263 3,022,742,457 6,045,485 215,784 1,662,211,908 2,792,516 99,674 315,458 39,595,370 706,646 490,862

2017 2016/ 17 4,148,347,033 3,126,664,227 6,253,328 223,202 1,766,133,678 2,967,105 105,906 329,108 40,617,104 724,880 501,678

2018 2017/ 18 4,255,386,456 3,233,703,650 6,467,407 230,843 1,873,173,101 3,146,931 112,325 343,168 43,373,010 774,064 543,221

2019 2018/ 19 4,537,867,122 3,516,184,316 7,032,369 251,009 2,155,653,767 3,621,498 129,263 380,272 46,228,793 825,030 574,021

2020 2019/ 20 4,833,989,110 3,812,306,304 7,624,613 272,148 2,451,775,755 4,118,983 147,020 419,168 48,866,089 872,097 599,949

2021 2020/ 21 5,108,326,585 4,086,643,779 8,173,288 291,732 2,726,113,230 4,579,870 163,471 455,203 50,137,595 894,789 603,057

2022 2021/ 22 5,244,165,395 4,222,482,589 8,444,965 301,429 2,861,952,040 4,808,079 171,616 473,046 51,476,447 918,683 617,254

2023 2022/ 23 5,384,079,369 4,362,396,563 8,724,793 311,417 3,001,866,014 5,043,135 180,006 491,423 52,855,644 943,297 631,880

2024 2023/ 24 5,528,190,762 4,506,507,956 9,013,016 321,705 3,145,977,407 5,285,242 188,648 510,353 55,909,681 997,802 676,097

2025 2024/ 25 5,841,770,043 4,820,087,237 9,640,174 344,090 3,459,556,688 5,812,055 207,452 313,579,281 351,209 12,536 564,078 58,894,743 1,051,075 706,985

2026 2025/ 26 6,151,802,515 5,130,119,709 10,260,239 366,222 3,769,589,160 6,332,910 226,043 623,611,753 698,445 24,930 617,195 60,728,496 1,083,802 717,579

2027 2026/ 27 6,345,391,165 5,323,708,359 10,647,417 380,042 3,963,177,810 6,658,139 237,651 817,200,403 915,264 32,669 650,362 62,380,781 1,113,290 733,248

2028 2027/ 28 6,518,341,912 5,496,659,106 10,993,318 392,388 4,136,128,557 6,948,696 248,022 990,151,150 1,108,969 39,583 679,993 64,088,066 1,143,759 751,371

2029 2028/ 29 6,696,481,181 5,674,798,375 11,349,597 405,105 4,314,267,826 7,247,970 258,704 1,168,290,419 1,308,485 46,704 710,514 65,846,772 1,175,146 770,041

2030 2029/ 30 6,879,964,629 5,858,281,823 11,716,564 418,203 4,497,751,274 7,556,222 269,707 1,351,773,867 1,513,987 54,039 741,950 67,952,819 1,212,732 794,528

2031 2030/ 31 7,098,717,293 6,077,034,487 12,154,069 433,819 4,716,503,938 7,923,727 282,824 1,570,526,531 1,758,990 62,784 779,428 70,125,202 1,251,502 817,682

2032 2031/ 32 7,324,925,478 6,303,242,672 12,606,485 449,968 4,942,712,123 8,303,756 296,389 1,796,734,716 2,012,343 71,827 818,184 72,371,892 1,291,598 841,630

2033 2032/ 33 7,558,839,639 6,537,156,833 2,484,553 88,682 5,176,626,284 1,652,667 58,989 2,030,648,877 432,197 15,427 163,098 13,619,520 243,063 154,381

2034 2033/ 34 7,800,718,545 6,779,035,739 0 0 5,418,505,190 0 0 2,272,527,783 0 0 0 0 0 0

Total (in Nominal Dollars) 6,684,926 3,723,403 360,499 10,768,828 20,801,562 14,116,636

Total (in FY 2009/10 Dollars)* 3,291,520 1,696,834 115,769 5,104,124 10,568,024 7,276,503

*Present Value Discount Rate:  6.0%
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From: Elisa Tierney [mailto:etierney@fremont.gov]   

Sent: Monday, December 07, 2009 12:25 PM 

To: Ken Scheidig;  Lewis Clinton 

Cc: Jim Gleich; Harriet Commons; Harvey Levine; Jim Pierson; Melissa Dile;  Jack Nagle 

Subject: Conference Call Followup 

 

Dear Ken and Lewis: 
 
Thank you for taking the time to speak with our Finance Director Harriet Commons, City 
Attorney Harvey Levine, Transportation and Operations Director Jim Pierson, Agency Special 
Counsel Jack Nagle and me earlier this week.  We hope we have been able to answer your 
questions and that you now have what you need in order to respond to any questions your Board 
may raise. 
 
Under separate cover, we are sending you each a copy of the CD distributed to AC Transit in 
August.  The disk contains copies of the Draft Plan Amendment, the Preliminary Report, the 
Draft Subsequent Environmental Impact Report for the Plan Amendment (the Draft SEIR), and 
the Notice of Availability of the Draft SEIR. 
 
With this email, we are sending you the following information: 
 

•         The list of Proposed Projects (Exhibit D of the Redevelopment Plan Amendment 
Report to Council).  This outlines all projects currently anticipated under the Plan. 

 

•         A Table which delineates the methodology for the Agency’s Pass-Through payment to 
AC Transit.    

 
In our call, we spoke about AC Transit’s Pass-Through payment and how it compares to what 
AC Transit would have received from a Statutory Pass-Through.  Although, as you know, the 
current situation does not allow for a Statutory Pass-Through option, the numbers in the 
attached table indicate that you historically have been, and in the future will continue to be, 
financially better off as a result of the Pass-Through negotiated by AC Transit in 1993 than if 
the Industrial area had been subject to a Statutory Pass-Through payment formula.  The attached 
Impact Table indicates that under the current negotiated formula, AC Transit has and will 
continue to receive 50% of its contribution share in the form of a Pass-Through.  This compares 
to what would have averaged out to be roughly 18.4% of its contribution share given the 
prescribed formula of a Statutory Pass-Through.  In present value dollar terms, the difference is 
quite evident.  Over the life of the Plan, in present value dollars, AC Transit will receive 
approximately $18.4 million in negotiated Pass-Through, compared with $7 million for a 
Statutory Pass-Through.  In summary, you can see that the Agency has treated, and proposes to 
continue to treat, AC Transit in a very fair and responsible manner while allowing important 
redevelopment activities to proceed. 



 
We also briefly discussed and concluded the issue of subordination.  This issue is discussed 
further in Section 4.5 (a) of the Third Amended and Restated Fiscal Agreement ( p. 29), which 
has a strong requirement that the Agency demonstrate sufficient tax increment capacity to fund 
its contract pass-through obligations to AC Transit, the County and other taxing entities before 
it would be allowed to issue future tax increment bonds on a priority basis.  As noted, the 
current issue that AC Transit is being asked to consider, related to the proposed redevelopment 
plan amendment and the continuation/extension of the existing contract pass-through 
agreement, does not involve any bond issuance or any request for subordination of AC Transit's 
(or any other taxing entity's) entitlement to receive pass-through payments from the 
Redevelopment Agency. 
 
We hope this clarifies all remaining issues for you and the Board.  Harriet Commons and I plan 
on attending your Finance committee meeting on Wednesday, and look forward to a favorable 
recommendation. 
  
Thank you once again for your help. 
  
Regards,  
  
-Elisa 
  
Elisa Tierney 

Redevelopment Agency Director 

City of Fremont 

Office of Housing and Redevelopment 

39550 Liberty Street PO Box 5006 

Fremont, CA 94537-5006 

510.494.4501 

510.494.4515 (fax) 
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ALAMEDA-CONTRA COSTA TRANSIT DISTRICT 
 

RESOLUTION NO. 09-062 
 

A RESOLUTION AUTHORIZING THE INTERIM GENERAL MANAGER TO EXECUTE 
THE THIRD AMENDED AND RESTATED FISCAL AGREEMENT REGARDING THE 

FREMONT INDUSTRIAL REDEVELOPMENT PROJECT 
 

WHEREAS, the Redevelopment Agency of the City of Fremont (the Agency) 
created the Fremont Industrial Redevelopment Project (the Project) in 1983; and 

 
WHEREAS, in 1993 the Agency entered into a Fiscal Agreement Regarding the 

Fremont Industrial Redevelopment Project with the Alameda-Contra Costa Transit 
District (AC Transit) and other affected taxing agencies impacted by the Project to 
establish a percentage formula for each entity’s tax participation, which amount is 
greater than the statutory amount the entities would otherwise have received; and 

 
WHEREAS, AC Transit has approved the First and Second Amended and 

Restated Fiscal Agreements that occurred in 1995 and 1999, respectively; and 
 
WHEREAS, the Agency is proposing additional projects within the Project area 

which will extend the life of the Project to the late 2020s/early 2030s and is requesting 
the affected taxing agencies to agree to the Third Amended and Restated Fiscal 
Agreement; and 

 
WHEREAS, AC Transit has reviewed the proposed Third Amended and Restated 

Fiscal Agreement Regarding the Fremont Industrial Redevelopment Project; 
 
Now, Therefore, the Alameda-Contra Costa Transit District Board of Directors 

does resolve as follows: 
 
Section 1. Authorizes the Interim General Manager to execute the Third 

Amended and Restated Fiscal Agreement Regarding the Fremont Industrial 
Redevelopment Project. 

 
Section 2. This resolution shall become effective upon its passage and 

adoption by four affirmative votes of the Board of Directors. 
 
PASSED AND ADOPTED THIS             day of December 2009. 

 

                           
       Ryan “Rocky” Fernandez, President 
 
ATTEST: 
 
                                                                         
Linda Nemeroff, District Secretary 

Resolution No. 09-062  Page 1 of 2 
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I, Linda Nemeroff, District Secretary for the Alameda-Contra Costa Transit 
District, do hereby certify that the foregoing Resolution was passed and adopted at a 
Regular Board Meeting of the Board of Directors held on the ____ day of December 
2009, by the following roll call vote: 
 
AYES:  DIRECTORS:  

NOES: DIRECTORS:  

ABSENT: DIRECTORS:  

ABSTAIN: DIRECTORS:  

 
                           

       Linda Nemeroff, District Secretary 
 
 
APPROVED AS TO FORM: 
 
 
 
                                                                                                       
Kenneth C. Scheidig, General Counsel 
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