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1. Introduction

A const itut ion is a  charter  or  plan of  governm ent  that  represents,  in essence,  a  pact  between  the

governm ent  and  the governed.  Like any pact  or  cont ract  it  ident ifies m utually  agreed powers,

dut ies,  obligat ions and  lim itat ions on cont ract ing part ies,  and  establishes procedures for  act ion,

including law - m aking  and  cit izen- voter  part icipat ion.  I n perform ing these funct ions,  const itut ions

also  provide the fundam ental law  on which legal  system s are established.  They  are usually  set

forth in writ ten  docum ents,  although the English  Const itut ion is not , depending instead on

t radit ional  precedents.

Since const itut ions are the pr im ary source of  dem ocrat ic governance and  polit ical  " rules of  the

gam e,"  they  tend to  be reflexively revered  by  the general populat ion  and  pragm at ically  respected

by  polit ical  professionals.  Const itut ions enjoy  an exalted  posit ion  am ong  cit izens,  an alm ost

heaven- sent  sym bol  of  who we are, that  polit icians are careful to  celebrate. References to

"const itut ional authority"  or  " the sanct ity  of  the const itut ion"  som et im es carry the connotat ion of

powers beyond  the reach  of  m ere m ortals.

Yet  const itut ions are created  within  a  part icular  configurat ion of  history,  culture,  interests,  and

inherited  rules that  m ake them  as m uch  expressions of  powerful,  com pet ing interests as of

abst ract  ideals or  disem bodied t radit ion.  Like m ost  const itut ions,  the current  Texas Const itut ion

was the product  of  tum ultuous t im es.  I ts  organizat ion  and  em phasis on specific concerns reflect

the tum ult  of  Reconst ruct ion ,  and  the st ruggle  over  the econom ic and  polit ical  developm ent  of

Texas.

The experiences of  the post - Civil  War  period led to  the com plex,  arcane, rest r ict ive and,  in the

end,  cont radictory  founding docum ent  with  which Texas cont inues to  be saddled  today.  These

com plexit ies and  cont radict ions have only  deepened as the state  m oves farther  and  farther  from

the polit ical,  econom ic,  and  social condit ions of  the t im e when  the or iginal docum ent  was

developed. I ts  current  form  bears 130 years worth  of  st itches,  scars,  patches and  excisions,  each

one reflect ing  the specific period in which Texans t r ied,  both  successfully  and  unsuccessfully,  to
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alter  it .

Like other state  const itut ions,  the Texas Const itut ion borrows generously  from  the nat ional

system  of  governm ent ,  reproducing the const itut ional  pr inciples of  separat ion  of  powers  and

dem ocrat ic governance,  both  of  which are expressions of  republican  governm ent  guaranteed in

the U.S.  Const itut ion.  This chapter 's  feature Federalism  and  the Dist r ibut ion of  Power  in the U.S.

Const itut ion  explores how the U.S.  Const itut ion both  shapes state  governm ents and  incorporates

them  into the nat ional  system  of  governance.  The U.S.  Const itut ion im poses several  requirem ents

upon the states,  as the feature A Const itut ion's Const itut ion m akes clear.

1.1 Looking Ahead

This chapter  begins by  reviewing the const itut ional  history  of  Texas,  from  the days when  it  was

part  of  Mexico  to  the present .  Cent ral  to  this discussion are the twin  dynam ics -  the yin and  yang

-  of  fundam ental const itut ional  revision  and  the accum ulat ion of  piecem eal changes. At tem pts at

const itut ional  revision  usually  occur  during ext raordinary  t im es,  when  the nature of  the exist ing

polit ical  system  is thrown  into doubt . Despite the tum ult  that  inspires their  work  during such

t im es,  const itut ional  designers never  com pletely  rewrite the const itut ion with  which they  start .

Fundam ental  and  piecem eal changes as well  as carry- over  from  previous const itut ions are clearly

evident  in the seven  const itut ions under which Texas has been  governed.

Next ,  we review the st ructure and  content  of  the current  Texas const itut ion. Of special concern

here  is the length,  detail  and  overall  organizat ion  (or  disorganizat ion,  as som e cr it ics m ight  have

it )  of  the fundam ental plan of  state  governm ent  and  cornerstone of  state  law.  We then  turn

at tent ion  to  what  the const itut ion says about  local  governm ents (count ies and  m unicipalit ies) .

The fram ers of  the const itut ion had  a lot  to  say  about  these local  governm ents,  and  the way  they

specified their  organizat ion  and  funct ion direct ly  affects the com m unit ies we call  hom e.

The chapter  wraps up  with  detailed coverage of  the am bit ious revision  effort  in the 1970s and

m ore recent  at tem pts at  const itut ional  change.  I n general these revision  efforts have failed,  but

they  did  lead  to  som e im portant ,  if  increm ental,  reform s.  Learning  why  and  how they  failed

provides a bet ter  understanding of  the prospects for  future const itut ional  revision.

2. Constitutions in Texas History

Texas has been  governed by  several  nat ions since Spain claim ed the terr itory  in the 1500s.  These

included  Spain,  France,  then  Spain again,  and  Mexico  -  all before the decisive bat t le of  San

Jacinto when  Sam  Houston defeated General Santa Anna to  seal the rebellious terr itory's status

as an independent  republic.

Over  the fifty  year  period from  1827 to  1876, seven  const itut ions were form ulated and

im plem ented for  Texas.  Each one exhibits both  cont inuity  with  and  departures from  its

predecessors.  Each const itut ion in specific ways at tem pted  to  correct  the perceived  deficiencies of

the previous polit ical  order  and  address the challenges of  its t im es.  But  each  successive

const itut ion also  retained elem ents of  its predecessors,  building a cum ulat ive const itut ional

t radit ion.  St ill,  as at tem pts to  revise  previous docum ents,  const itut ions tend to  reflect  the era in

which they  were created.  They  are not  sim ply  the expressions of  lofty, t im eless ideals,  dem ocrat ic

aspirat ions,  and  the polit ical  culture of  the com m unity.  They  also  address the often gr it ty  issues

of  the t im e when  they  are writ ten.

Const itut ions are repositor ies of  ideas and  of  history  that  br ing elem ents of  the past  into the

present .  Successive const itut ions like those  that  have governed Texas tend to  reproduce basic

values, ideals,  norm s and  policies.  For  exam ple,  Texas const itut ions since Texas was part  of  the

Mexican state  of  Coahuila y  Tejas have asserted  the value of  representat ive inst itut ions and

popular  cont rol of  governm ent  through  com pet it ive  elect ions.  Each Texas const itut ion has also

divided  governm ental  powers am ong  three branches of  governm ent ,  each  with  som e

countervailing influence on the other two -  what  we have com e to  recognize as separat ion  of

powers  and  checks and  balances.  Even  the Confederate Const itut ion of  1861, despite its reject ion

of  other elem ents of  the U.S.  Const itut ion,  retained these principles.

The durabilit y  of  basic ideals and  inst itut ional arrangem ents in Texas derives from  two m ain

sources,  one  nat ional  and  the other regional/ local.
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The first  m ainspring of  these arrangem ents is federalism .  The various Texas const itut ions reflect

the polit ical  necessity  to  conform  to  a nat ional  const itut ion, whether  of  independent  Mexico,  the

United  States,  or  the Confederacy.  Each nat ion m andated dem ocrat ic inst itut ions, leaving  ( to

varying degrees)  the precise form  to  the people of  Texas and  their  representat ives.

The second  m ainspring of  the ideals and  inst itut ions found  in the const itut ions of  Texas is the

diffuse but  definite effect  of  local  norm s and  values. Texas const itut ions each  reflected an effort  to

preserve local  autonom y  and  "hom e rule"  within  a  fram ework  of  both  state  and  nat ional

authority.

Elem ents that  do not  necessarily  define the polit ical  system ,  but  which reflect  (and reinforce)

deeply  engrained  views of  the relat ionships am ong  m em bers of  society  and  other interests also

persist  across these const itut ions.  Const itut ional  provisions covering  m at ters such as com m unity

property,  protect ion of  the hom estead against  creditors,  and  lim its on pr ivate  corporat ions

(especially banks and  railroads)  both  reflect  and  reinforce the polit ical  culture of  Texas.

Over  the past  two centuries,  as a result  of  its tum ultuous history,  Texas has been  governed under

seven  state- level const itut ions (under  Spanish and  Mexican rule  it  was part  of  the m uch  larger

state  of  Coahuila y  Tejas) . I n  addit ion  to  the seven  convent ions that  produced these

const itut ions,  two addit ional convent ions and  one legislat ive com m it tee whose proposed

const itut ions failed also  m et . Several  other at tem pts to  fundam entally  alter  the Texas Const itut ion

have been  m ade as well.  None succeeded.

2.1 The State of Coahuila y Tejas, Estados Unidos Mexicanos

The const itut ional  t radit ion in Texas began under the Mexican Const itut ion of  1824. The

Const itut ion was pat terned after  the Const itut ion of  the United  States ( the docum ent  was form ally

t it led the Const itución  Federal  de los Estados Unidos Mexicanos) ,  notably  in the t r ipart ite division

of  governm ental  powers am ong  the execut ive, legislat ive,  and  judicial branches.  But  it  m ore

closely  resem bles the Spanish Const itut ion of  1812 in its content ,  including things like the

establishm ent  of  Catholicism  as the official  state  religion.

Texans had  som e influence in the form at ion  of  the Mexican Const itut ion of  1824, but  not  its

rat ificat ion.  Stephen F.  Aust in,  an Anglo,  was consulted by  its fram ers.  Also,  Juan José Erasm o

Seguín  (now  a fam iliar  place nam e in Texas)  was sent  as the Texas representat ive and  supported

by  the farm ers of  Aust in's colony,  who cont r ibuted hundreds of  bushels of  corn  to  pay for

Seguín's expenses.  [1]

Under  the 1824 Mexican Const itut ion,  the Spanish province of  Texas was com bined  with  the state

of  Coahuila form ing the new state  of  Coahuila y  Tejas.  As under the U.S.  Const itut ion,  each  state

was to  develop its own const itut ion. The new state  legislature in Salt illo finally published a state

const itut ion on March  11,  1827 -  m ore than  two years after  it  first  convened. [2]

The Mexican Const itut ion required  that  each  state  const itut ion separate execut ive, legislat ive,  and

judicial authority.  The state  legislature was unicam eral  in design,  with  only  twelve deput ies

( diputados)  elected  by  popular  vote.  The terr itory  of  Texas const ituted  one of  the three dist r icts

(officially,  the dist r ict  of  Bexar)  into which the new state  was divided  and  was apport ioned  two of

the twelve seats in the legislature.

Like its parent  federal const itut ion, the new state  const itut ion contained elem ents that  were

clearly  derived from  the Spanish t radit ion.  Catholicism  was established as the state  religion, and

m em bers of  the Church and  the m ilitary  were const itut ionally  subject  to  the rules of  those

organizat ions,  creat ing sem i- independent  authorit ies.  Consistent  with  the cont inental legal

t radit ion,  the judiciary  could t ry cases but  not  interpret  the law.

Spanish law  also  gave Texans two im portant  t radit ions concerning the disposit ion  of  pr ivate

property:  the com m unity  property  system  and  the hom estead exem pt ion  from  bankruptcy.

Under  Spanish -  or  Cast ilian  -  law,  two types of  property  are ident ified for  m arr ied  couples:

separate property  owned solely  by  one spouse and  usually  acquired before m arr iage,  and

com m unity  property  owned equally  by  both  spouses and  acquired or  earned by  either  or  both

spouses during the t im e of  they  were m arr ied.  This system  worked well  for  a  front ier  society  like

Texas in the nineteenth century. Because of  the arduous and  dangerous condit ions,  life was often
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precarious and  short .  Since either  spouse could claim  possession  of  all property  acquired or

earned while  m arr ied,  an unt im ely  death  would not  destabilize the rest  of  the fam ily.  [3]

The hom estead protect ion against  bankruptcy  also  had  the effect  of  stabilizing  front ier  fam ilies

liv ing  in precarious condit ions.  I ts  specific or igins in Texas can  be t raced to  Anglo set t lers who

fled  debt  in other states like Tennessee.  Stephen F.  Aust in recom m ended to  the state  legislature

of  Coahuila y  Tejas that  a  m orator ium  be placed on the collect ion  of  the Anglo colonists'  debt  to

foreign  creditors (m ost ly  creditors in the United  States) .  The legislature responded with  Decree

Num ber 70  in 1829 exem pt ing from  creditor  claim s all lands received from  the Spanish sovereign

and  som e m ovable property.  The decree was repealed  in 1831, but  the pr inciple cam e back  as a

statute during the state's independent  period in 1839 and  later  was enshrined  in the Texas

Const itut ion of  1845 and  all subsequent  state  const itut ions.  [4] Though the or iginal decree cam e in

response to  the populist ,  ant i- bank  appeals of  Anglos,  the Cast ilian  legal  t radit ion provided a

favorable  environm ent  for  such an appeal.

The Const itut ion of  Coahuila y  Tejas also  inst ructed  the Legislature to  prom ote educat ion, a

specific piece of  policy  writ ten  direct ly  into the fundam ental governing  docum ent  of  the state.

Though a statewide school system  was never  established,  it  would be the subject  of  intense

interest  in subsequent  const itut ional  convent ions in the Texas,  not  to  m ent ion  a recurr ing

problem  for  several  contem porary legislatures.

Though com bining im portant  elem ents of  the Spanish and  Anglo const itut ional  t radit ions,  while

sim ultaneously  addressing  som e of  the m ost  im portant  needs of  the day,  the Const itut ion of  1827

was soon  challenged. Wide discontent  with  m isgovernm ent  in Texas and  polit ical  unrest  in Mexico

led a new convent ion in 1833 that  drew  up  a const itut ion for  Texas as a state  independent  from

Coahuila.  When  Stephen F.  Aust in delivered  this to  Mexico  City,  he was im prisoned -  a  key

m ilestone in the growing  tensions between  Texas and  the Mexican governm ent .  [5]

2.2 The Republic of Texas

The first  const itut ion for  Texas as a dist inct  ent ity  cam e during the ten- year  period when  it  was

the terr itory  form ed as the independent  Republic of  Texas (1836- 1845) .  The delegates to  the

const itut ional  convent ion m et  for  fifteen  days beginning on March  1, 1836. This occurred  while

the two- week  bat t le for  the Alam o (which  ended on March  6 of  that  year)  was st ill raging.

Because of  the urgency  of  the t im es the convent ioneers adopted whole port ions from  the U.S.

Const itut ion and  the const itut ions of  several  of  the exist ing states.  Consequent ly, the Const itut ion

of  the Republic of  Texas shared im portant  character ist ics with  these other docum ents.  I t  was

quite br ief,  a  result  in part  of  the hurr ied  nature of  the convent ion.  The convent ioneers also  were

likely  influenced by  the brevity of  the U.S.  Const itut ion,  with  its approxim ately  4,500 words.

The first  Texas const itut ion had  other fam iliar  features,  including:

a br ief  pream ble

separat ion  of  governm ental  powers into three branches:  legislat ive,  execut ive and  judicial

a  bicam eral legislature

checks and  balances on the powers of  each  branch

a bill  of  r ights

dem ocrat ic select ion of  governm ent  office holders ( rest r icted to  free,  non- aboriginal  m ales)

This const itut ion also  included  provisions adopted from  Spanish and  Mexican law,  including

com m unity  property,  hom estead exem pt ions and  protect ions,  and  debtor  relief.  These last

provisions dovetailed  with  populist  (and ant i- bank)  ideals im ported  from  Tennessee ( fourteen  of

the fifty - nine convent ion delegates were from  that  state)  and  other front ier  states.

2.3 The State Constitution of 1845

Texas adopted yet  another  new const itut ion when  it  becam e the twenty - eighth state  to  join  the

Union. The Const itut ion of  1845, according to  The Handbook  of  Texas Online ,  has been  the m ost

respected of  Texas's const itut ions because of  its sim plicity  and  directness.  Even  Massachuset ts

Senator  Daniel Webster,  an opponent  of  statehood for  Texas,  com m ented that  this Texas

const itut ion was the best  of  the state  const itut ions.
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The fram ers of  the 1845 Const itut ion -  which m easured approxim ately  twice the length of  the

Texas Republic's const itut ion -  reportedly drew  heavily  from  the newly adopted Louisiana

const itut ion, as well  as from  the const itut ion drawn  up  by  the Texas Const itut ional  Convent ion of

1833. Like these,  and  the Const itut ion of  the Republic of  Texas before it ,  the new Const itut ion

featured separat ion  of  powers  into three branches,  a  bicam eral legislature, a  dem ocrat ic form  of

governm ent ,  elected  execut ive and  legislat ive posit ions,  and  appointed judicial posit ions.

This const itut ion preserved the hom estead and  com m unity  property  provisions em bodied in the

previous const itut ion. I t  gained  length from  the General Provisions art icle  ( the longest  of  the

docum ent 's art icles) ,  m ost  of  the thir ty - seven  of  which placed rest r ict ions on legislat ive powers.

Som e of  these -  like forbidding the legislature to  authorize individuals to  issue bills, checks,

prom issory notes,  or  other paper  to  circulate as m oney -  were changes necessary  to  join  the

Union and  com ply  with  the U.S.  Const itut ion.  St ill others seem ed to  reflect  the fabled front ier

aversion to  act ivist  governm ent  and  the populist  concern  for  the working m an. The total

accum ulated state  debt  was lim ited to  $100,000,  except  in case of  war,  insurrect ion,  or  invasion.

Equal  and  uniform  taxat ion  was required,  but  incom e and  occupat ion taxes m ight  be levied.

Addit ionally,  each  fam ily  was allowed an exem pt ion  of  $250 on household goods.

The Const itut ion also  granted the Governor appointm ent  powers sim ilar  to  those  exercised by  the

President  on the nat ional  level.  The Governor could appoint  the At torney General,  Secretary  of

State,  and  Suprem e and  Dist r ict  court  judges,  subject  to  confirm at ion by  the state  Senate.

However,  the Com ptroller  of  Public Accounts and  the Treasurer  were elected  every  two years by  a

joint  session  of  the Legislature.

2.4 The Confederate Constitution of 1861

The Texas Secession  Convent ion reconvened after  voters rat ified its proposal  for  secession  from

the United  States,  this t im e to  m anage the state's t ransit ion  from  the United  States of  Am erica to

the newly form ed Confederate States of  Am erica.

This t ransit ion  required  adapt ing the exist ing Const itut ion of  1845 to  the new situat ion.  Tim e

lim itat ions as well  as the power of  exam ple  from  the exist ing docum ent ,  m eant  that  m ost  of  the

exist ing text  was preserved intact .  The Secession  Convent ion m ainly  replaced  references to  the

United  States of  Am erica,  em phasized the const itut ionality  of  slavery,  and  asserted  states'  r ights.

This rebel  const itut ion was conservat ive in the sense that  it  did  not  m ake extensive changes to

the exist ing const itut ion or  body  of  laws and  that  it  stepped back  from  a radical slavery  agenda.

While it  elim inated the exist ing clause providing  for  the em ancipat ion of  slaves,  it  did  not  provide

for  the resum pt ion  of  the Afr ican slave  t rade.  Addit ionally,  it  retained all laws passed under the

previous const itut ion that  did  not  direct ly  cont radict  the lim ited changes m ade under the new

Confederate const itut ion.

2.5 The Constitution of 1866

The Const itut ional  Convent ion of  1866 was called to  m ake the state's Confederate Const itut ion

conform  once again to  the Const itut ion and  laws of  the United  States.  Addit ionally,  the convent ion

m ade substant ial -  but  lim ited -  changes to  the inst itut ions of  governm ent .  The work  of  the

convent ion am ounted to  a  series of  am endm ents that  together  with  the exist ing Const itut ion of

1861 becam e known as the Const itut ion of  1866.

Most  notably  it  increased the Governor 's term  to  four  years,  changed the m ethod of  select ion of

the Com ptroller  and  Treasurer  to  popular  elect ion,  and  specified in detail  the jur isdict ions of  the

various courts in the state.

The beginning of  the t rend  toward const itut ional  establishm ent  of  specific public policies -  as

opposed to  broad descript ions of  public authority  -  can  be seen  in the work  of  this Convent ion.

The new Const itut ion contained "elaborate plans"  for  a  system  of  public im provem ents and  for  a

state  public educat ion system  directed by  a superintendent  of  public inst ruct ion.

Like the Convent ion of  1861, this convent ion aim ed for  relat ively  m odest  changes to  the exist ing

docum ent ,  which t raced its or igins to  the const itut ion of  1845. Nevertheless,  a  significant

disagreem ent  unfolded  regarding the legit im acy  of  the laws adopted during the five year  period

under the Confederate const itut ion.
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On  the one hand,  Radical  Republicans led by  Morgan C.  Ham ilton  argued  that  all laws adopted

since secession  in 1861 were null and  void,  because secession  was null and  void  ab init io  ( from

the start ) .  This interpretat ion  cam e to  be known as the ab init io  v iew.

Moderates led by  Andrew  J.  Ham ilton  argued  that  secession  was nullif ied  as a result  of  the war.

Adherents to  this view  preferred the m ore pragm at ic approach of  accept ing all laws that  did  not

conflict  with  the laws and  the Const itut ion of  the United  States.  This view  is supported by  the

"basic rule  of  internat ional  law  that  holds that  when  sovereignty  changes, general law  does not

change unt il  specifically  altered  by  the new sovereign."  [6]

This debate posed very  real concerns for  econom ic and  polit ical  stabilit y,  as cont racts,

agreem ents, and  governm ent  policy  m ade over  five years would need to  be redone.  I n the end,

the ab init io  v iew  was rejected  by  the convent ion,  the Republican state  com m it tee,  and  even the

occupying  m ilitary.  [7]

2.6 The Radical Republican Constitution of 1869

The Const itut ional  Convent ion of  1868- 69  was called under pressure from  Washington to  com ply

with  the Congressional  Reconst ruct ion  Acts of  1867. Though Republican Party  m em bers

dom inated,  they  did  not  present  a  united front  against  the form er  slave- holding  interests am ong

the Dem ocrat ic m inority  present .

The Republicans were divided  into four  groups of  interests based on geographic region and  their

degree of  support  for  policies prom ot ing econom ic developm ent  and  r ights for  blacks. The

Dem ocrats allied them selves with  the four  groups of  Republicans by  turns according to  the

subject  under discussion.

Because of  considerable disarray,  requir ing  two sessions that  lasted  a total  of  150 days,  the

convent ion failed to  produce a com plete  const itut ion. Only  forty - nine of  the ninety  delegates

signed  the long and  detailed,  yet  uncom pleted,  docum ent .  This was published under orders of  the

m ilitary  as the Const itut ion of  1869, and  subsequent ly  rat ified by  popular  vote in July  of  that

year. The Const itut ional  Convent ion of  1868- 69  involved  itself in a  wide range of  policy  details,  as

well  as in the usual const itut ional  concerns related  to  the organizat ion  of  governm ent  authority.

The convent ioneers t inkered with  the term s and  m ethod of  select ion of  judicial and  execut ive

branch  offices,  as did  const itut ional  convent ions before them .

The Const itut ion of  1869 included  specificat ions for  a  broad range of  act ivist  public policies.

Schools were a high pr ior ity.  The exist ing school fund was to  be financed by  receipts from  a new

poll  tax,  plus one- fourth  of  annual taxes,  plus incom e from  lands set  aside to  support  schools.

The posit ion  of  the state  superintendent  of  public inst ruct ion was m aintained,  and  school

at tendance was m ade com pulsory.

The Const itut ion of  1869 also  included  policy  and  adm inist rat ive provisions that :

established an im m igrat ion bureau

established no- fee grant ing of  hom esteads to  set t lers

assigned m ineral  r ights to  landowners

authorized the Legislature to  prohibit  the sale of  liquor  near  colleges (except  in county

seats)

forbade the Legislature to  authorize lot ter ies or  grant  divorces

The Const itut ion of  1869 was cr it icized  for  the lengthy and  incom plete process that  produced it ,

as well  as for  its considerable detail  and  general unwieldiness.  Perhaps m ore im portant ly  at  the

t im e,  it  was cr it icized  because it  reflected the ideals of  the newly dom inant  Republican Party,

which sought  to  enfranchise blacks both  polit ically  and  econom ically,  and  to  invest  in the hum an

and  physical  infrast ructure to  m ake the state  econom ically  diverse and  dynam ic.

These are adm irable goals,  but  they  were difficult  for  the econom ic elite to  accept ,  for  several

reasons.  I n part icular,  m any  leading cit izens were barred from  holding  public office because of

their  part icipat ion in the Confederacy.  Furtherm ore,  the post - war  surge in public investm ent  in

schools,  roads,  and  bridges was paid  for  by  m uch  higher  taxes and  large governm ent  deficits.

Not  surprisingly,  there was considerable public opposit ion in Texas to  the Const itut ion of  1869. I t
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was created  under pressure from  Washington and  the Radical  wing  of  the Republican party. I t

cent ralized polit ical  power and  st rengthened  public inst itut ions. And  it  prom oted  an act ivist  social

agenda supported by  higher  taxes and  public debt .

I t  was also  incom plete -  lit t le m ore than  a collect ion  of  pieces that  had  been  approved  by  a bare

m ajority  of  the convent ion delegates.  Aesthet ically  and  funct ionally,  it  was overly  long,  com plex

and  cum bersom e.

As with  earlier  Texas const itut ions,  we see again in the Const itut ion of  1869 the twin  tendencies

of  revision  and  accum ulat ion.  I t  at tem pted  to  address the perceived  deficiencies of  the 1866

docum ent  by  changing exist ing provisions and  adding som e new ones.  The essence of  the

previous docum ent  -  it self a  "hand- m e- down"  of  sorts -  rem ained:  a  bicam eral legislature,

separat ion  of  powers ,  a  state  court  system  and  an execut ive branch  with  a  m ix  of  appointed and

elected  posit ions.  New provisions cont inued to  accum ulate,  while  exist ing provisions rem ained,

though  in som ewhat  altered  condit ion.

Tradit ional interpretat ions of  Reconst ruct ion  era have held that  inexperienced and  often corrupt

"carpetbaggers"  (northerners who cam e to  the South)  and  "scalawags" (white  southerners who

joined or  cooperated  with  southern  Reconst ruct ion  governm ents)  im posed overly  aggressive and

disrupt ive policies on states of  the form er  Confederacy.  However,  scholarship in the 1960s and

1970s showed that  such views were often exaggerated,  opening the way  to  reinterpretat ion of  the

Const itut ion of  1869 and  the Reconst ruct ion  experience in Texas.  [8]

2.7 The Draft Constitution of 1874 and the Convention of 1875

Though histor ians today have com e to  view  Reconst ruct ion  and  the Const itut ion of  1869 less

negat ively,  the polit ical  elite who returned to  power in Texas as Reconst ruct ion  ended did  not

take a m easured approach to  recent  experiences.  Host ilit y toward the Const itut ion of  1869 and

the act ivist  adm inist rat ion of  Radical  Republican Governor Edm und J.  Davis (1869- 1873)  spurred

opponents to  write  a  new const itut ion within  only  six  years.

When  the Dem ocrat ic Party  regained cont rol of  Texas governm ent  in 1873, Dem ocrat ic leaders

sought  to  replace the const itut ion. However,  they  disagreed on exact ly  how this should be done.

Som e elected  officials (part icular ly  Dem ocrat ic Governor Richard  Coke and  the state  Senate)

wanted the draft ing  work  to  be done through  special com m it tees in the legislature. Others,  m ainly

in the state  House of  Representat ives,  felt  that  voters should have a m ore direct  role in

determ ining the fundam ental law  of  the state.

The Governor and  the m ajority  in the Senate  won this bat t le. A legislat ive com m it tee redrafted

the Const itut ion.  But  they  lost  the next  bat t le when  a m ajority  in the House defeated the final bill.

Ult im ately,  both  sides got  what  they  wanted.  The public,  dism ayed by  the defeat  of  the draft

const itut ion, clam ored for  a  convent ion.  Governor Coke convened a special session  of  the

Legislature in the sum m er  of  1875 to  consider  calling  yet  another  const itut ional  convent ion for

Texas.  The Legislature did  exact ly  that ,  calling  an elect ion to  allow voters to  approve the

convent ion and  select  three delegates from  each  of  the state's thir ty  senatorial  dist r icts.

The new Const itut ional  Convent ion m et  in Aust in from  Septem ber  6  to  Novem ber 24,  1875. The

vast  m ajor ity  of  the convent ioneers were Dem ocrats.  Although a fair  num ber  had  part icipated in

previous convent ions,  not  one  had  part icipated in the 1868- 1869 Convent ion.

Tradit ional agricultural  interests dom inated the 1875 Convent ion,  unlike  the m ore business and

developm ent  or iented interests that  dom inated the 1868- 1869 convent ion.  Unsurprisingly,  the

1875 Convent ion sought  to  undo m uch  of  the work  of  its predecessor,  rolling  back  am bit ious

state  program s, decent ralizing governm ent ,  reducing taxes,  reducing state  governm ent  salar ies,

placing rest r ict ions on expenditures,  taxes,  and  the state  debt ,  and  lim it ing the term s of  m any

public offices.

The Dem ocrats also  took  aim  at  signature Republican provisions like the state  educat ion system ,

which they  weakened considerably  under the new Const itut ion.  And  in classic Jacksonian  fashion  -

m any  of  U.S.  President  Andrew  Jackson's fellow  Tennesseans had  com e to  Texas in the m iddle of

the century  -  they  abolished  state  banks and  lim ited the act ivit ies of  corporat ions and  railroads.
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Once the Convent ion finished its work,  the new Const itut ion was subm it ted  to  the public for

rat ificat ion.  I t  was adopted on February  15,  1876 by  a large popular  m ajor ity.

3. The Texas Constitution Today

The Texas Const itut ion of  1876 rem ains the foundat ion  of  state  governm ent .  This const itut ion has

enjoyed rem arkable staying power,  despite having  been  writ ten  as an ext rem e react ion to  the

deficiencies of  the Const itut ion of  1869 and  to  the real and  perceived  abuses of  br ief  but  deeply

despised Radical  Republican rule.  I t  has also  endured despite subsequent  st rong and  widespread

dissat isfact ion  with  the docum ent ,  as the several  at tem pts to  rewrite it  test ify.

I n their  st rong reject ion of  the Radical  Republicans,  the delegates to  the Convent ion of  1875

produced a plan of  governm ent  that  created  a weak,  decent ralized,  uncoordinated,  and  under-

funded set  of  public inst itut ions. As the state  has grown  in populat ion  and  econom ic power,  the

lim itat ions and  inadequacies of  these state  inst itut ions in carrying  out  the tasks of  governing  have

becom e m ore apparent .  As the following sect ion illust rates,  Texas is not  alone in confront ing a

seem ingly perpetual  need to  m odify  its const itut ion.

3.1 State Constitutions

State  const itut ions tend to  change m ore often than  the U.S.  Const itut ion.  The num erous

const itut ions adopted by  Texas and  other states over  the past  two centuries dem onst rate the

point .

Today  only  six  states operate  under Const itut ions drafted  before 1850. One fourth  of  today's

state  const itut ions were adopted after  World  War  I I .  Each of  the fifty  states has averaged three

const itut ions.  Though som e have had  as few  as one or  two const itut ions for  their  ent ire

existence,  m any  have had  four  or  m ore.  Louisiana with  eleven  const itut ions,  and  Georgia with  ten

top the list .

I n  cont rast  to  the U.S.  Const itut ion,  state  const itut ions tend to  be long and  very  detailed,  with

num erous am endm ents. Alabam a's is the longest  state  const itut ion by  far.  Today  it  includes m ore

than  766 am endm ents, som e 70  percent  of  which are so- called local  am endm ents (applicable

only  to  the localit ies that  rat ified them  in popular  elect ions) .  The Texas Const itut ion has the

fourth  highest  num ber  of  am endm ents behind Alabam a,  California,  and  South  Carolina.

State  const itut ions average about  36,000 words in length,  which is approxim ately  four  t im es the

length of  the Const itut ion of  the United  States,  whose total  length count ing am endm ents is about

7,400 words.

The relat ive  im perm anence of  state  const itut ions is also  evident  in their  frequent  am endm ent .

The average state  const itut ion has been  am ended approxim ately  100 t im es.  Only  six  of  fifty  state

const itut ions have been  am ended fewer  than  twenty - seven  t im es -  the num ber  of  am endm ents

to  the U.S.  Const itut ion.

Length  and  num ber  of  am endm ents seem  to  be related,  because great  length usually  m eans

greater specificity  of  detail,  which in turn  reduces flexibilit y.  When  the foundat ional docum ent

upon which governm ent  is based contains a lot  of  policy  details,  it  takes nothing short  of  a

const itut ional  am endm ent  to  change those  details.

Am endm ents also  beget  st ill m ore am endm ents. Every  t im e an am endm ent  is added,  m ore

details are added to  the basic plan of  governance.  When  the need is felt  to  change these new

details,  newer am endm ents often need to  be proposed.

You  m ight  think  that  const itut ional  am endm ents are proposed only  for  m at ters of  great  policy  or

inst itut ional im portance.  Not  necessarily.  The Vot ing, Cam paigns and  Elect ions chapter  m ent ions

several  typical  Texas exam ples.  I n the 2003 special elect ion,  voters were asked  about  donat ing

surplus fire equipm ent ,  in part icular  whether  a  const itut ional  am endm ent  should be adopted to

authorize m unicipalit ies to  donate surplus fire- fight ing equipm ent  or  supplies for  the benefit  of

rural  volunteer  fire departm ents. Earlier  am endm ents dealing with  the subject  apparent ly  did  not

cover all instances of  donat ing surplus fire equipm ent .  I n  the 2007 elect ion voters were asked

about  abolishing the office of  inspector  of  hides and  anim als and  exem pt ion  of  judges from  the

m andatory  state  ret irem ent  age if  they  are already  serving on the bench.  Mat ters such as these

8



Texas Politics - The Constitution

http://texaspolitics.laits.utexas.edu/7_printable.html[1/19/2013 8:54:38 AM]

m ight  m ore easily  and  effect ively  be dealt  with  through  legislat ive,  execut ive, or  even local

adm inist rat ive authority.  But  because the Texas Const itut ion addresses such policy  details,  only

the voters through  a special statewide elect ion can  m ake needed changes.

Of course,  som e am endm ents deal  with  im portant  issues and  fundam ental pr inciples.  I t  is

generally  easier  to  propose and  rat ify  these m ore substant ial and  potent ially  cont roversial

am endm ents on the state  level than  on the federal level.  Policy  advocates of  all st r ipes often seek

to  shape nat ional  policy  by  first  working to  shape state  const itut ions.

Beyond these st ructural character ist ics ( length,  detail,  and  num ber  of  am endm ents) ,  state

const itut ions tend to  have a philosophical approach to  the dem ocrat ic process that  differs

significant ly  from  the U.S.  Const itut ion.  While the nat ional  const itut ion certainly  expresses a

concern  to  divide and  check  governm ental  powers,  the states as a group tend to  carry this

concern  a step further  by  decent ralizing their  execut ive branches and  exposing their  state

judiciar ies to  popular  elect ion.

Consistent  with  this philosophical view  of  governm ent  is a  greater em phasis am ong  state

const itut ions on processes of  direct  dem ocracy  as opposed to  the em phasis in the U.S.

Const itut ion on representat ive dem ocracy .

Generally,  the fram ers of  the U.S.  Const itut ion believed  that  the relat ionship  between  cit izens and

their  governm ent  should be m ediated  by  representat ives. These elected  or  appointed officials

would prom ote the public interest ,  but  one  step rem oved from  the passions of  direct  self- interest

or  the public m ood of  the m om ent .  Many  of  the fram ers were concerned to  blunt  or  deflect  the

sharpest  edges of  tem peram ental  and  som et im es t ransitory  m ajorit ies.  For  instance,  as or iginally

required  by  the U.S.  Const itut ion,  each  state's m em bers in the U.S.  Senate  were elected  by  that

state's legislature. The 17th Am endm ent ,  which specified direct  popular  elect ion of  the U.S.

Senate,  reduced  this double- layered system  of  representat ion to  a  single  layer.  The U.S.

Const itut ion also  created  a relat ively  unified execut ive branch  under the direct  cont rol of  the

President ,  the representat ive of  all cit izens of  the United  States.

Many  state  const itut ions provide m echanism s for  m uch  m ore direct  representat ion in governm ent .

I n m any  states,  m ult iple offices within  the execut ive branch  are elected  direct ly.  I n  all but  eleven

states,  m em bers of  the judiciary  are subject  to  elect ion at  som e point  in their  tenure (see the

sect ion on judicial select ion in the chapter  on the Just ice System ) . [9]

Twenty- seven  states have init iat ive and/ or  referendum  provisions that  allow voters and  interest

groups to  put  policy  proposals on the ballot  or  to  vote on legislat ion proposed by  their  state

legislatures.  Eighteen states have recall  provisions that  allow voters to  rem ove an elected  official

from  office.

These provisions give  voters m ore opportunit ies to  vote for  a  broad range of  offices,  go around

their  elected  representat ives, and  even threaten  to  rem ove them .  But  busy  elect ion calendars,

long ballots with  lots of  elected  offices,  and  direct  dem ocracy  provisions also  reduce the abilit y  of

the governm ent  and  elected  representat ives in governm ent  to  m ake and  im plem ent  public policy.

Popular  influence thus com es at  the expense of  governm ent  efficiency  and  clear  accountabilit y.

Texas is not  alone in its periodic at tem pts to  am end,  revise,  or  even overhaul  its Const itut ion.  As

the Thinking  Com parat ively  chart  Living Docum ents:  Trends in Const itut ional  Change by  Decade

shows,  states have used a variety  of  m eans in recent  decades to  at tem pt  to  m odernize  or

otherwise alter  their  const itut ions.  The Nat ional Municipal  League also  provides a m odel state

const itut ion for  states that  m ight  be looking  to  start  over.

3.2 General Characteristics of the Texas Constitution

The Texas Const itut ion is like other state  const itut ions in key  respects,  only  bigger,  you m ight

say. These character ist ics of  the Texas Const itut ion can  be out lined with  a  few  brief  term s:

overly  long

ext rem ely  detailed

confusing in organizat ion

poorly  writ ten
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The Texas Const itut ion had  approxim ately  23,500 words in 1876 before any am endm ents. With

am endm ents, it  is today the second  longest  of  the fifty  state  const itut ions,  as the chart  Size

Mat ters illust rates.

The level of  detail  can  be excruciat ing.  For  exam ple,  coverage of  ad valorem  taxes in the or iginal

const itut ion and  its num erous am endm ents span fourteen subsect ions and  several  pages of  text .

Other  details cover adm inist rat ion of  water  boards,  water  bond sales,  parks adm inist rat ion,

m unicipal ret irem ent  system s, road  const ruct ion,  interest  rates on bonds,  elect ions for  sheriff,  the

sale of  school lands,  creat ion of  hospital  dist r icts,  operat ion  of  railroads,  seawalls,  and  dueling.

The high level of  detail  is accom panied by  confusing organizat ion.  Coverage of  individual subject

areas,  like local  governm ent ,  is found  in several  different  parts of  the Const itut ion.  Also,  in its

current  form  the Const itut ion contains gaps where whole sect ions have been  repealed.  I ndeed,  an

ent ire  art icle  (Art icle XI I I  -  Spanish and  Mexican Land Tit les)  was repealed  in 1969, leaving  only

the t it le  but  no text .  Five of  the seven  original sect ions in Art icle  XI I  covering  "Private

Corporat ions"  have been  repealed,  as have seven  of  the eight  sect ions in Art icle  XI V on "Public

Lands and  the General Land Office."

The large num ber  of  am endm ents has m ade it  m ore pract ical to  add  to  or  delete from  the

relevant  art icle  or  sect ion, rather than  sim ply  accum ulat ing  all the am endm ents at  the end,  as

with  the U.S.  Const itut ion.  Am endm ents aim ed at  undoing  a provision of  the Texas Const itut ion

sim ply  specify  that  sect ion's rem oval.  The result  looks like a patchwork  of  or iginal provisions,

com bined  with  later  addit ions and  delet ions.  Cont r ibut ing to  the confusion,  there are several  pairs

of  subsect ions with  the sam e num ber, like the two subsect ions in Art icle  VI I I  labeled  "1 - n."

The confusing organizat ion  in turn  is com pounded  by  prose that  is difficult  to  understand.  The

original fram ers worked very  quickly  and  refused to  hire  a  stenographer,  reportedly because of

their  unwillingness to  spend public m oney.  No doubt  the docum ent  could have used som e

professional  edit ing  and  t ranscript ion.

From  a contem porary vantage, the language used in the 1870s can  seem  arcane and  unclear.

This problem  is com pounded  in the U.S.  Const itut ion,  writ ten  as it  was som e ninety  years earlier.

But  perhaps the dated  locut ions of  Texas convent ioneers com e through  m ore forcefully  because

of  the sheer  volum e of  text  they  produced,  a  direct  result  of  the greater detail  with  which they

grappled.  When  writ ing  new am endm ents, legislators find that  the exist ing level of  detail  and

disorganizat ion  m akes it  m ore difficult  for  m odern  writers to  produce st raight - forward  prose.

4. Articles of the Texas Constitution

Much can  be understood about  a  const itut ion by  its organizat ion  and  coverage,  specifically  the

order  and  placem ent  of  art icles and  sect ions,  and  the space devoted to  specific areas and

provisions.

As one m ight  expect ,  the fram ers of  the Texas Const itut ion were focused  on the task  of  out lining

the powers and  organizat ion  of  the governm ent .  They  were also  concerned to  em phasize the

popular  roots of  governm ental  authority  by  devot ing  the very  first  art icle  to  the Bill  of  Rights.

However,  the fram ers also  devoted considerable t im e and  space to  the m inute  specificat ion  of

num erous policy  areas,  including extensive areas of  public policy  norm ally  under local  jur isdict ion.

This reflects the front ier  populist  or ientat ion  of  the convent ioneers, who supported regulat ion of

econom ic and  social relat ionships, but  deeply  feared  potent ial abuse of  authority  by  holders of

public office.  As a result  of  these tendencies, the Texas Const itut ion grants extensive powers to

governm ent ,  but  these powers are carefully  and  rest r ict ively  specified.

The Texas Const itut ion begins with  a  pream ble, followed by  seventeen art icles running  from  the

Bill  of  Rights (Art icle I )  to  the m ode of  am endm ent  (Art icle XVI I ) .  The art icles in between  cover

both  the essent ial features of  governm ent  and  governing  -  powers and  inst itut ions of  governm ent

-  as well  as what  m ight  be regarded  as inessent ial features,  including railroads (Art icle X)  and

private  corporat ions (Art icle XI I ) .

4.1 The Preamble

I n  the pream ble to  the Texas Const itut ion the fram ers used just  twenty  words to  int roduce the
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approxim ately  23,500 rem aining words ( today  with  am endm ents m ore than  85,000 words) .

Com pare that  to  the fifty - two words that  the fram ers of  the U.S.  Const itut ion expended in their

pream ble.

4.2 Bill of Rights (Article I)

I n  cont rast  to  the U.S.  Const itut ion which included  its Bill  of  Rights only  as an addendum  in the

first  ten  am endm ents, the Texas Const itut ion puts the Bill  of  Rights at  the beginning in Art icle  I .

Originally  spanning 29  sect ions,  the Texas Bill  of  Rights would at  first  glance seem  to  be m uch

m ore extensive than  its counterpart  on the nat ional  level.  But , closer  exam inat ion  reveals

considerable overlap of  coverage,  only  reordered.  Freedom  of  religion  is enshrined  in specific

ways in several  early sect ions (4  through  7) .

Freedom  of  speech and  the press is protected  in sect ion 8. Peaceful  public assem bly,  the last  of

the U.S.  1st  Am endm ent  r ights,  appears in sect ion 27.  Protect ion against  unwarranted searches

and  seizures is assured  in sect ion 9.

The r ights of  the accused  in cr im inal prosecut ions are specified in sect ions 10  through  21,

including:

a r ight  to  a  speedy  t r ial

not  having  to  provide evidence against  oneself

a  r ight  to  bail

the obligat ion of  the state  to  provide its own evidence to  support  charges

protect ion against  double jeopardy (being t r ied a second  t im e for  an offense for  which one

has been  acquit ted)

a r ight  to  a  t r ial by  jury

no ex  post  facto laws

no im prisonm ent  for  debts

requirem ent  of  due process of  law

There are som e notable differences between  the two bills of  r ights,  beyond  the order  of

appearance of  fam iliar  civil  libert ies and  protect ions.  Notably,  the Texas Bill  of  Rights has a

declaratory tone,  just ifying the specific protect ions set  forth with  a  num ber  of  sweeping

generalizat ions aim ed at  the perceived  polit ical  dangers of  the t im e.  These dangers included:

the threat  of  nat ional  governm ent  -  " the m aintenance of  our free inst itut ions and  the

perpetuity  of  the Union depend upon the preservat ion  of  the r ight  of  local  self- governm ent

unim paired to  all the States."  [ Art icle I ,  Sect ion  1]

the threat  of  state  governm ent  -  " [ the people of  Texas]  have at  all t im es the inalienable

r ight  to  alter,  reform  or  abolish  their  governm ent  in such m anner  as they  m ay think

expedient "  [ Art icle I ,  Sect ion  2]

the threat  of  governm ent  favorit ism  -  "All  free m en, when  they  form  a social com pact ,

have equal r ights and  no m an, or  set  of  m en, is ent it led  to  exclusive separate public

em olum ents,  or  pr ivileges, but  in considerat ion  of  public services."  [ Art icle I ,  Sect ion  3]

The convent ioneers were expressing a react ion to  the perceived  abuses of  both  the nat ional

governm ent  and  the state  governm ent  under the Radical  Republicans.  Sect ion  1 int im ates a

threat  of  secession, while  Sect ion  2 reads like a just ificat ion of  the convent ioneers'  act ions in

draft ing  the new const itut ion. Sect ion  3 seem s like an explicit  cr it icism  of  the perceived  corrupt ion

of  the adm inist rat ion of  Governor E. J.  Davis.

Other  r ights,  specifically  the basic r ight  to  vote and  qualificat ions for  vot ing, cr it ical  to  a

funct ioning dem ocracy, are specified separately  in Art icle  VI  on suffrage.

4.3 Powers and Organization of Government (Articles II - V)

The m em bers of  the 1875 convent ion placed the powers and  organizat ion  of  governm ent  next  in

the Const itut ion,  providing  first  a  general overview  of  the division of  governm ental  authority  into

three branches (Art icle I I ) ,  followed by  three art icles each  dedicated  to  one of  the three branches

(Art icles I I I  -  V) .

The fram ers dedicated  an ent ire  art icle  to  the concept  of  separat ion  of  powers  am ong  three
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branches of  governm ent .  Art icle  I I  succinct ly  establishes legislat ive,  execut ive, and  judicial

branches,  and  then  explicit ly prohibits the exercise of  powers of  m ore than  one branch  by  a

single  individual:

The powers of  the governm ent  of  the State of  Texas shall  be divided into three  dist inct

departm ents,  each of  which shall  be confided to  a separate body of  m agist racy;  to  wit :  Those

which are legislat ive to  one,  those which are execut ive to  another,  and those which are judicial

to  another;  and no person,  or  collect ion of  persons,  being  of  one of  these departm ents,  shall

exercise any  power  properly  at tached to  either  of  the others, except  in the instances herein

expressly  perm it ted.

I n  this way,  the Texas fram ers established m ore explicit ly than  the fram ers of  the U.S.

Const itut ion the separat ion  of  powers.  They  were no doubt  aided by  alm ost  ninety  years of

experience with  the nat ional  plan of  governm ent ,  the part icular  genius of  which was not  fully  and

im m ediately  evident  at  the t im e of  its writ ing.

The first  and  longest  of  the three art icles dealing with  the branches of  governm ent  focuses on the

legislat ive branch,  reflect ing  the pr im acy  given that  branch  in the U.S.  Const itut ion.  This art icle

originally spanned fifty - eight  sect ions.  I t  now has sixty - five sect ions,  with  num erous added

subsect ions,  but  with  a  num ber  of  or iginal sect ions that  have been  repealed.

Like the U.S.  and  other states'  const itut ions,  the legislat ive art icle  is com posed of  three m ain

areas of  coverage:

1.  organizat ion,  apport ionm ent  of  seats and  qualificat ions for  office (Sect ions 1 -  28)

2.  proceedings (Sect ions 29  -  41)

3.  powers,  requirem ents,  and  rest r ict ions on powers (Sect ions 42  -  58)

The sect ions on the organizat ion,  apport ionm ent  and  qualificat ions are largely  unrem arkable.

They  include such reasonable and  expected provisions as the specificat ion  of  a  bicam eral

legislature, the num ber  of  seats in each  cham ber,  term s of  office,  durat ion  and  frequency  of  the

legislat ive session,  and  m ore.

The sam e holds t rue for  the sect ions on proceedings. These require that  no law  can  be passed

which is not  first  a  form al bill  that  goes through  the processes for  proposal,  deliberat ion  and

approval  specified by  the Const itut ion.

Sect ion  37  explicit ly requires that  proposed bills be referred to  a  com m it tee and  reported on by

that  com m it tee before being considered  by  the general m em bership.  While the Texas Const itut ion

does not  specify  how com m it tees should be st ructured,  it  is st ill notable that  it  requires such

internal legislat ive st ructures at  all.

Other  noteworthy  sect ions of  Art icle  I I  are related  to  powers,  requirem ents,  and  rest r ict ions on

legislat ive powers.  Here we see the fram ers penchant  for  dwelling  on details.  For  instance,

Sect ion  46  states:  "The Legislature shall,  at  it s first  session  after  the adopt ion  of  this Const itut ion,

enact  effect ive vagrant  laws."

Perhaps m ore im portant  to  governance,  Art icle  48  specified a list  of  item s for  which the

Legislature m ay raise  m oney through  taxat ion.  Repealed  in 1969, this sect ion listed  perm issible

spending  item s like erect ion of  public buildings and  protect ion of  the front ier.  Also  related  to  fiscal

policy  is the lim itat ion  on total  public debt ,  or iginally capped  at  only  $200,000,  in Sect ion  49.  This

sect ion has needed to  be am ended twenty - one t im es since.

On  m at ters concerning local  authority  in count ies and  m unicipalit ies,  the convent ioneers provided

a considerable list  of  areas in which the Legislature was prohibited from  passing laws. These

included  regulat ing the affairs of  local  governm ent ,  locat ing  or  changing county  seats, and

specifying  the locat ion of  elect ions.  These rest r ict ions m ay seem  at  odds with  the Const itut ion's

extensive regulat ion of  count ies and  m unicipalit ies.  However,  they  are consistent  with  a  broader

dist rust  of  elected  representat ives at  all levels.

Art icle  I V on the Execut ive Departm ent  is notable for  its careful out lining  of  seven  execut ive

offices,  all but  one  of  which were to  be filled through  popular  elect ion.  The very  first  sect ion

(Sect ion 1)  reads:
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The execut ive departm ent  of  the State shall  consist  of  a governor,  who shall  be the chief

execut ive officer  of  the State,  a lieutenant -governor,  secretary  of  State,  com ptroller of  public

accounts,  t reasurer,  com m issioner  of  the general  land office and at torney  general.

Most  of  Art icle  I V (Sect ions 4- 16)  is devoted to  the powers and  dut ies of  the governor.  Many  of

the rem aining sect ions br iefly  cover the other six  execut ive offices.  By  m aking  six  of  these senior

execut ive authorit ies separately  elected  ( the Secretary  of  State  is appointed by  the Governor) ,

the fram ers consciously  divided  and  dispersed this branch's authority  -  and,  hence,  its abilit y  to

govern act ively.  I n  essence,  it  created  six  points of  possible obst ruct ion and  checks to  the

act ivit ies,  program s, or  plans of  each  of  the execut ive departm ent  officials.  (The office of

Treasurer  was abolished  in 1996, reducing to  five the num ber  of  elected  execut ive offices.)

The art icle  on the Judicial Departm ent  (Art icle V)  also  created  a m ore extensive st ructure than

just  the highest  state  court .  I t  created  six  levels or  types of  courts:

The judicial power  of  this  State shall  be vested in one Suprem e Court ,  in a Court  of  Appeals,  in

Dist r ict  Courts,  in County  Courts,  in Com m issioners'  Courts,  in Courts of  Just ices of  the Peace,

and in such  other  courts as m ay be established  by  law  [ Sect ion 1] .

The courts listed  in Sect ion  1 are referred to  as const itut ional  courts because of  the source of

their  authority.  Other  courts not  listed  here  (see the chapter  on the Just ice System )  are

som et im es referred to  as statutory  courts because they  were created  by  legislat ive statutes.

The twenty - seven  sect ions that  follow  specify  the m ode of  select ion (popular  elect ion for  all

courts) ,  the term s of  office,  and  jur isdict ions of  each  of  the courts.  These sect ions include detailed

specificat ion  of  three types of  local  courts:  County  Courts,  Com m issioners'  Courts,  and  Courts of

Just ice of  the Peace.  Because of  sparse set t lem ent  in m uch  of  the state  at  the t im e,  these courts

effect ively  const ituted  the local  governm ent  for  m any  count ies and  localit ies.

4.4 Education, Taxation, and Revenue (Articles VII and VIII)

Educat ion  and  fiscal policy  had  been  content ious issues since the end  of  the Civil  War  in 1865.

The t radit ion of  including public educat ion in the state  Const itut ion was established in 1827, when

Texas was part  of  the Mexican state  of  Coahuila y  Tejas.  The m andate  to  create a state  system

of  public educat ion under that  first  const itut ion was never  fulfilled,  and  was eventually  rem oved.

Later Texas const itut ions reint roduced  the m andate.  Statewide public educat ion received ext ra

at tent ion  in the Const itut ion of  1866, im m ediately  following the Civil  War.  This Const itut ion

out lined new init iat ives for  public schools,  including the creat ion of  the office of  the state

superintendent  for  public inst ruct ion,  an office that  was m aintained  in the Const itut ion of  1869.

The Const itut ion of  1876 reaffirm ed som e of  the educat ion funding  provisions inherited  from

previous const itut ions.  Art icle  VI I ,  for  exam ple,  specified that  all lands and  the proceeds from

those lands that  had  been  previously  reserved for  the state  system  of  public educat ion would be

reserved under the new Const itut ion.  This occurred  despite conflict  in the decade before the 1875

Convent ion over  spending  on public schools -  conflict  that  was shot  through  with  concerns about

taxat ion  and  the accum ulat ing  state  public debt .

Som e im portant  changes weakened statewide public educat ion. The single  office of  the state

superintendent  for  public inst ruct ion was replaced  in the Const itut ion of  1876 by  a State  Board  of

Educat ion  com posed of  the Governor,  Com ptroller  and  Secretary  of  State  charged  with  m anaging

public funds and  overseeing state  schools (Sect ion 8) .  The convent ioneers also  abolished

com pulsory  school at tendance and  sought  to  lim it  spending  on public educat ion.

The m ain innovat ion in Art icle  VI I  was the rest r ict ion that  no m ore than  one- fourth  of  the state's

general revenue could be spent  on public schools.  The fram ers also  were careful to  protect

exist ing funding  sources for  public educat ion by  prohibit ing their  use for  any purpose other than

educat ion. This pract ice of  dedicat ing funds -  whether  for  schools,  roads,  or  other purposes -  is a

prom inent  feature of  Texas governance today.

The Const itut ion also  form ally  established the University  of  Texas (although  its locat ion was left

to  the Legislature) ,  and  it  created  "perm anent"  funds for  both  this new university  and  for

previously  established asylum s for  " the lunat ic,  blind,  deaf  and  dum b,  and  orphaned."  Like the

two preceding const itut ions,  it  provided for  separate schools for  Afr ican Am ericans.
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I n  its provisions for  fiscal authority  generally,  the Const itut ion sets lim its on taxat ion  and

spending  like those  im posed on the state's public schools.  On  the one hand,  Art icle  VI I I  (Taxat ion

and  Revenue)  begins by  providing  broad grants of  authority  to  the Legislature to  im pose taxes on

property  and  incom es, as well  as on vot ing (established  in previous const itut ions to  support

schools) .  The m ain general rest r ict ion which is provided in the art icle's short  first  sentence

apparent ly  lim its the Legislature's abilit y  to  classify  objects for  purposes of  taxat ion:  "Taxat ion

shall be equal and  uniform ."

Altogether,  the num erous sect ions of  Art icle  VI I I  const itute a  list  of  specificat ions that  resem ble a

detailed and  rest r ict ive tax  code that  reaches down  to  the county  and  m unicipal levels.  Other

im portant  rest r ict ions on fiscal authority  appear  elsewhere in the Const itut ion,  notably  the

prohibit ion  in Art icle  I I I ,  sect ion 49  of  debt  financing of  state  governm ent .  This list  in Art icle  VI I I

includes:

exem pt ions

tax  rates

rest r ict ions on appropriat ion of  funds

procedural requirem ents

Sect ion  1, for  exam ple,  provides the following const itut ional  exem pt ions:

"persons engaged in m echanical or  agricultural  pursuits shall never  be required  to  pay an

occupat ion tax"

" two hundred  and  fifty  dollars worth  of  household and  kitchen furniture,  belonging to  each

fam ily  in this State,  shall be exem pt  from  taxat ion"

Sect ion  2 prohibits taxat ion  of  public property  used for  public purposes, as well  as religious places

of  worship,  non- profit  burial places, schools,  and  inst itut ions of  public charity.

Finally,  Art icle  VI I I  specifies procedural and  inst itut ional requirem ents related  to  property

assessm ent  and  tax  collect ion.  Property  is assessed and  taxes collected in each  county  where the

property  is located or,  in the case of  "unorganized"  count ies,  in the county  to  which that  county  is

at tached for  judicial purposes.

4.5 Mode of Amendment (Article XVII)

To be adopted,  const itut ional  am endm ents generally  m ust  clear  a  higher  hurdle of  support  than

ordinary  statutory  laws. Art icle  XVI I  of  the Texas Const itut ion requires a two- step process:

1.  Proposal  -  to  be proposed, an am endm ent  m ust  receive the support  of  two- thirds of  all

m em bers elected  to  each  cham ber  of  the Legislature

2.  Rat ificat ion  -  to  be rat ified, a  proposed am endm ent  m ust  receive the support  of  a  sim ple

m ajority  of  cit izens vot ing in a  popular  elect ion,  the date of  which is specified by  the

Legislature.

Although the standard  for  support  of  const itut ional  am endm ents is m uch  higher  than  that

required  for  ordinary  legislat ion (which  requires approval  by  sim ple m ajorit ies of  both  houses of

the Legislature and  approval  of  the Governor) ,  hundreds of  am endm ents have been  both

proposed and  rat ified.

Som e 632 am endm ents to  the Texas Const itut ion had  been  proposed by  2007, only  131 years

after  that  docum ent  was adopted.  Of these,  456 had  been  rat ified by  popular  vote.  That  averages

to  m ore than  9 am endm ents proposed and  6 am endm ents rat ified for  each  two- year  legislat ive

session  since 1876. This chapter 's  feature Patching the Ship of  State  provides a graphic view  of

when  and  how m any  am endm ents have been  adopted.

Piling  all these am endm ents on top of  an already  overly  long core docum ent  leads to  what  m ight

be referred to  as "am endm ent  chaining,"  or  the need to  pass st ill m ore am endm ents in response

to  earlier  am endm ents. This is the sam e not ion em bodied in the now com m on observat ion  that

"am endm ents beget  am endm ents."

But  som et im es am endm ents fail  to  be begot ten. There are m issed  opportunit ies to  enact

im portant  public policy  because of  the addit ional burden  and  delay  in seeking  a const itut ional
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am endm ent .  The need for  am endm ents to  enable relat ively  sim ple public policies can  im m obilize

elected  officials in the face of  com plex  problem s.

The requirem ent  that  voters sort  through  and  decide upon num erous proposed am endm ents

during each  biennial special const itut ional  elect ion also  causes a fair  degree of  public confusion,

uncertainty,  and  even cynicism .  The num erous am endm ents on the ballot  require considerable

educat ion on the issues,  which, in m odern  m edia- centered polit ical  cam paigning, opens the door

for  powerful interests to  wield  considerable influence in shaping public opinion.  Voters can  feel

sim ultaneously  overwhelm ed and  uninform ed.  The result  is chronically  low  voter  turnout ,  as this

chapter 's  feature Turn- Off? illust rates.

4.6 Remaining Articles

The other art icles of  the Const itut ion of  1876 cover a  range of  item s m any  of  which would seem

m ore appropriately covered in legislat ive statutes than  in the organic legal  docum ent  of  the

state's dem ocrat ic governm ent .

These art icles can  be grouped into three categories:

Essent ial  features of  any const itut ion -  disposit ion  of  property  under previous legal  system s

(Spanish  and  Mexican Land Tit les)  and  im peachm ent  of  public officers

Detailed organizat ional and  policy  specificat ions -  art icles on Educat ion,  Taxat ion and

Revenue,  Count ies,  Municipal  Corporat ions,  Railroads, Private Corporat ions,  and  Public

Lands and  Land Office

General provisions -  a  laundry  list  of  item s all contained in Art icle  XVI  (General  Provisions)

dealing with  the Legislature,  personal  debts,  fences, com pet it ive  bidding  on state  cont racts,

and  m ore.

The art icles detailing organizat ional and  policy  specificat ions, to  be sure,  include som e im portant

provisions.  However,  they  also  include m inut iae like perm it t ing the legislature to  aid Gulf  Coast

count ies in the const ruct ion of  sea walls!  The m any  "General  Provisions"  listed  in Art icle  XVI

(spanning fifty - seven  subsect ions,  m any  of  which have been  repealed)  alm ost  seem  like

afterthoughts that  should have been  included  in the other art icles of  the Const itut ion.

Even  here  though,  the fram ers did  in fact  include som e histor ically  im portant  provisions,  like the

protect ion against  hom estead foreclosure (Sect ions 49 - 51)  and  provision for  com m unity  property

between  m arr ied  couples (Sect ion 52) .

Hom estead and  com m unity  property  provisions m ay properly  be placed in an art icle  containing

residual  provisions not  easily  categorized.  But  the General Provisions art icle  also  contains

im portant  provisions that  really  should have been  included  elsewhere.

Sect ion  44,  am azingly,  requires the Legislature to  define the dut ies and  provide for  the elect ion of

a County  Treasurer  and  County  Surveyor  for  all count ies in the state.  This seem s an odd

placem ent , given the existence of  a  whole art icle  on count ies,  and  a separate provision for  county

tax  assessors and  tax  collectors in the art icle  on Taxat ion and  Revenue.

5. The Constitution and Local Government

I n  addit ion  to  various pieces in the Const itut ion that  touch  on local  governm ent ,  there are two

art icles exclusively  dedicated  to  the subject .

One of  these,  Art icle  I X,  is dedicated  to  the creat ion of  new count ies and  the m inim al

specificat ions of  exist ing count ies.  The other,  Art icle  XI ,  though  ostensibly  dedicated  to  "m unicipal

corporat ions,"  addresses a num ber  of  issues related  to  taxat ion  in both  m unicipal and  county

governm ent .

The following subsect ions discuss the creat ion of  new count ies and  the relat ionship  between

county  and  m unicipal authorit ies.  For  a  m ore detailed account  of  the roles assigned count ies in

the Texas Const itut ion,  see this chapter 's  feature Focus on Count ies.

5.1 Existing and New Counties

Art icle  I X is quite narrowly  focused  on the form at ion  of  count ies,  an im portant  m at ter  for  a
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front ier  state  like Texas in the nineteenth century. After  grant ing the Legislature the power to

create count ies " for  the convenience of  the people,"  this art icle  lists a  series of  rest r ict ions.  New

count ies created  outside the count ies that  already  existed  had  to  be no sm aller than  900 square

m iles and  "shaped in a  square form ."  The fram ers understood that  this m ay not  be possible in

border  areas,  and  allowed that ,  in such cases,  the area could be less.

The fram ers also  recognized  that  geographically  large count ies m ay seek  to  split  into sm aller

count ies.  New count ies created  from  exist ing count ies could be no sm aller than  700 square m iles.

However,  they  also  m ust  not  be "nearer  than  twelve m iles of  the county  seat "  of  any county  from

which the new county's terr itory  is taken.

This art icle  provides addit ional details on the locat ion and  rem oval of  county  seats -  the m ain

concern  being that  the county  seat  should be roughly  in the geographic center of  the county

(within five m iles of  it ) .

5.2 County and Municipal Government

Curiously,  Art icle  XI  is t it led "Municipal Corporat ions,"  yet  a  good num ber  of  its provisions deal

with  county  governm ent .  I ndeed,  it  begins by  recognizing the count ies as " legal subdivisions of

the State."

After  describing  the types of  legislat ive act ions required  for  incorporat ing cit ies and  towns,  this

art icle  devotes considerable ink to  the issues of  taxat ion  and  public debts.  Cit ies and  towns are

authorized to  lay  and  collect  annual taxes according to  the following schedule:

10,000 residents or  fewer  -  no m ore than  one- quarter  of  1  percent

m ore than  10,000 residents -  no m ore than  2 per  cent

This art icle  cont inues by  authorizing count ies,  cit ies,  and  towns to  lay  and  collect  taxes to  pay for

outstanding  debts (presum ably left  over  from  the Radical  era) .  Count ies on the Gulf  coast  are

authorized to  use public revenues to  build  sea walls and  breakwaters,  with  the state  Legislature

authorized to  provide financial and  other assistance.

Art icle  XI  exem pts county, city,  and  town property  from  forced sale for  non- paym ent  of  debts.  I t

also  authorizes the state  Legislature to  create independent  school dist r icts in cit ies and  towns.

Cit ies and  towns,  in turn,  are authorized to  collect  taxes in support  of  those  independent  school

dist r icts,  provided that  two- thirds of  cit izens vote in support  of  those  taxes.

The overall  t reatm ent  of  county  and  m unicipal governm ent  in the Const itut ion is quite uneven.

Specificat ions for  the organizat ion  of  local  governm ent ,  including for  county  and  local  judges,  tax

assessor,  tax  collector,  t reasurer,  and  surveyor,  are scat tered  throughout  the various art icles.

The two art icles pr im arily  dedicated  to  count ies and  m unicipalit ies are focused  on the geographic

size and  shape of  count ies and  on issues of  taxat ion  and  spending.

The seem ing slapdash t reatm ent  of  local  governm ent  results,  no doubt , from  several  dynam ics in

the 1875 Const itut ional  Convent ion.  First ,  the Convent ion sought  to  accom plish its work  in only  a

short  t im e.  Second,  the fram ers were insistent  in rest r ict ing  the taxat ion  and  spending  authority

of  governm ent  at  all levels,  including the local  level.  Finally,  it  seem s evident  that  the fram ers

frequent ly  could not  resist  the im pulse to  detail  even m inute  aspects of  governance and  policy.

6. Modern Attempts at Constitutional Revisio

The Const itut ion of  1876 was the last  in the series of  new, updated  and  revised const itut ions in

Texas,  but  it  was not  the last  at tem pt  to  rewrite the organic law  of  Texas.

Several  at tem pts were m ade since the current  Texas Const itut ion was adopted,  but  the closest

anyone cam e was the m ult i- year  effort  about  a  century  later,  in the 1970s.  Another  at tem pt  was

m ade in the late 1980s,  but  this one did  not  progress nearly  as far.

6.1 Constitutional Revision, 1971-1975

Pressure to  update and  st ream line the Texas Const itut ion began to  build  in the late 1960s.  I n

1969, fifty - six  outdated and  obsolete provisions were repealed,  including one ent ire  art icle

(Art icle XI I I  on Spanish and  Mexican Land Tit les) .
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Nevertheless,  pressure for  a  m ore fundam ental overhaul  and  rest ructur ing  of  the Const itut ion

persisted.  A prot racted and  circuitous process of  const itut ional  revision  began in earnest  in 1971,

only  to  end  in total  defeat  in the special elect ions of  Novem ber 1975.

I n 1971, the 62nd Texas Legislature passed a resolut ion calling  for  the establishm ent  of  a

Const itut ional  Revision  Com m ission,  and  for  convening  the m em bers of  the next  Legislature ( the

63rd)  as a const itut ional  convent ion in January  1974 ( the year  after  the Legislature's regular

biennial session) .  The resolut ion was put  on the ballot  as proposed am endm ent  Num ber 4 in the

special elect ion in Novem ber 1972. I t  was approved  by  m ore than  63  percent  of  the voters and

becam e Sect ion  2 of  Art icle  XVI I  of  the const itut ion.

The Com m ission was intended to  invest igate the need for  const itut ional  revision  and  m ake

recom m endat ions to  the Legislature by  Novem ber 1, 1973. I ts  m em bers were appointed by  a

com m it tee of  the chief  officials of  the execut ive, legislat ive and  judicial branches,  including:

Governor Dolph Briscoe, Lieutenant  Governor Bill  Hobby,  At torney General John Hill,  Speaker  of

the House Price  Daniel,  Chief  Just ice of  the Suprem e Court  Joe Greenhill,  and  Presiding Just ice of

the Court  of  Crim inal Appeals John Onion.

The Com m ission counted  am ong  its thir ty - seven  m em bers num erous respected form er  public

officials and  private  cit izens from  across the state.  Beginning in March  1973, the Com m ission held

nineteen  public m eet ings across the state  before present ing its recom m endat ions to  the

Legislature on Novem ber 1.

Despite its independence,  the ster ling reputat ions of  its m em bers, its com m itm ent  to  a

st ream lined and  efficient  const itut ion, and  a relat ively  open process,  the Com m ission was st ill the

target  of  a  num ber  of  special interests seeking  special t reatm ent  in the Com m ission's

recom m endat ions.

Som e areas under discussion provoked considerable content ion  which resulted in com prom ise.

The effect  of  these com prom ises,  even the ones that  were m ore philosophically based, was to

lim it  the extent  to  which the Com m ission's recom m endat ions actually  st ream lined the Const itut ion

and  st rengthened  governm ent  inst itut ions.

At tem pts by  som e m em bers of  the Com m ission to  allow urban areas to  cut  through  their  m ult iple,

conflict ing  polit ical  jur isdict ions by  increasing  the authority  of  city  governm ents were blunted  by

conservat ives seeking  to  preserve county  governm ent  in the state's largest  m et ropolitan areas.

[ 10]  Advocates sought  to  allow urban areas to  consolidate overlapping city  and  county

jur isdict ions into a  single  "Met roplan" type of  governm ent .  But  opponents worr ied  about  giving

too m uch  power to  a  single,  m et ro- wide governm ent .  Though county  governm ent  in urban areas

was preserved in the Com m ission's recom m endat ions,  considerable progress had  been  m ade in at

least  br inging  together  the m yriad const itut ional  provisions for  local  governm ent  in a  single  art icle

in the proposed new const itut ion.

The Com m ission's recom m endat ions were taken up  on January  8, 1974, when  both  houses of  the

63rd Legislature m et  as a single  body.

Early  warning  that  the convent ion would involve a prot racted st ruggle  am ong  special interests

cam e when  the legislators voted to  extend  the ninety  day convent ion by  sixty  days,  from  May  31,

1974 to  July  30.  I ssues like so- called "r ight - to - work"  provisions that  banned "union shops"  at

pr ivate  com panies were quite content ious.  Other  dist ract ions, like the May  1974 state  pr im ary

elect ions,  also  slowed  the convent ion's progress.  By  the t im e it  closed on July  30,  the convent ion

had  failed by  only  three votes to  support  subm it t ing  a docum ent  to  voters for  rat ificat ion.

The 64th Legislature,  m eet ing  in 1975, did  approve subm it t ing  eight  am endm ents, which together

const ituted  a new const itut ion, to  voters. I n  the special elect ion in Novem ber 1975 -  alm ost

exact ly  100 years after  the rat ificat ion  of  the current  Texas Const itut ion -  all eight  am endm ents

were overwhelm ingly defeated. I n 250 of  Texas's 254 count ies,  not  a  single  proposit ion  passed.

All eight  am endm ents were passed in two of  the rem aining four  count ies -  Duval and  Webb -  both

in south  Texas.

With  only  23  percent  of  the 5.9 m illion registered voters cast ing ballots,  m any  cit izens confessed

ignorance of  the issues at  stake. The revision  effort  also  was not  helped  by  Governor Briscoe's

warning  that  adopt ion  would result  in passage of  a  state  incom e tax,  increased cost  of  state
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governm ent ,  an overly  powerful Legislature,  and  adopt ion  of  a  Missouri  Plan  form  of  judicial

select ion (see chapter  on Just ice System ) . After  the defeat  in the Novem ber 1975 special elect ion,

Lieutenant  Governor Bill  Hobby  declared  that  const itut ional  revision  in Texas was "dead for  the

foreseeable future."

6.2 Recent Attempts at Constitutional Revision

Despite Lieutenant  Governor Hobby's predict ion,  the collapse of  the 1975 const itut ional  revision

effort  did  not  end  at tem pts to  m odify  or  m ore fundam entally  change the Const itut ion.

Just  four  years later,  in 1979, the 66th Legislature subm it ted  to  voters six  am endm ents that

would im plem ent  som e of  the provisions from  the 1974 convent ion.  Voters rat ified three of  them ,

including:

creat ing in each  county  a  single  property  tax  appraisal dist r ict

giving  cr im inal appellate jur isdict ion  to  the state's fourteen courts of  appeals,  which unt il

then  exercised only  civil  j ur isdict ion

grant ing the Governor lim ited authority  to  rem ove appointed statewide officials

Of course this new degree of  em powerm ent  of  state  and  local  governm ent  did  lit t le to  st ream line

the Const itut ion.  Cont inuing dissat isfact ion  led to  two other m ajor  at tem pts at  fundam ental

revision,  both  in the 1990s.

I n 1995 Senator  John Mont ford (D- Lubbock)  drew  up  a st ream lined const itut ion sim ilar  to  the one

produced in the revision  effort  of  the early 1970s.  However,  Mont ford resigned his posit ion  in the

state  Senate  in 1996 to  becom e chancellor  of  the Texas Tech  University  System  and  his init iat ive

to  revise  the Const itut ion died.

Short ly  thereafter,  in 1998, Senator  Bill  Rat liff  (R- Mt .  Pleasant )  and  Representat ive Rob  Junell

(D- San  Angelo)  produced a com pletely  rewrit ten version of  the 1876 Const itut ion,  with  the help

of  Angelo State  University  students.  I n  the 76th Legislature,  the two legislators int roduced for

considerat ion  a second  draft  of  their  st ream lined const itut ion. The proposed legislat ion did  not

receive enough support  in com m it tee,  and  consequent ly  was never  considered  on the floor  by  the

full  m em bership of  either  cham ber.  Meanwhile,  the parade of  const itut ional  am endm ents, both

technical  and  far  reaching,  cont inued over  the years.  For  the text  of  the Junell  const itut ion and

discussion of  som e of  the proposed am endm ents that  have followed its failure to  pass the

legislature, see this chapter 's  feature A Const itut ion for  the New Millennium ?

7. Conclusion

Const itut ions m ust  perform  m ult iple funct ions in dem ocrat ic polit ical  system s, and  their  adequacy

to  these tasks can  be evaluated accordingly.

First  and  forem ost ,  they  are expressions of  popular  sovereignty,  com pacts between  governm ent

and  the governed.  They  specify  the powers and  lim its to  power of  the governm ent ,  as well  as the

rights,  pr ivileges and  im m unit ies of  the cit izens that  cannot  be taken away  by  the governm ent .

Addit ionally,  they  specify  how cit izens m ay part icipate in dem ocrat ic decision m aking  processes

that  determ ine public policy.

Const itut ions also  out line a plan of  governm ent ,  the st ructure and  funct ioning of  the inst itut ions

of  governm ent .  Finally,  they  serve as a kind of  repository of  accum ulated cultural  t radit ions.

Som et im es const itut ions involve the set t lem ent  of  specific public policy  issues.

I n som e ways,  the Texas Const itut ion perform s these funct ions well.  I t  provides the general

st ructure of  our dem ocrat ic governm ent .  By  separat ing powers into three branches and  creat ing a

system  of  checks and  balances between  the branches,  it  cont inues a long t radit ion in Am erican

dem ocracy. Also,  through  a process of  accum ulat ion,  it  has becom e a repository of  im portant

const itut ional  protect ions and  legal  t radit ions,  like the Bill  of  Rights,  hom estead protect ion,  and

com m unity  property.

Unfortunately,  the Texas Const itut ion falls short  of  the flexibilit y,  em powerm ent  of  governm ent

inst itut ions, and  overall  coherence needed for  a  large,  m odern,  diverse state  such as Texas in the

21st  century. More unfortunate st ill is that  the prospects for  fundam ental change seem  as rem ote

today as at  any t im e in the state's history.
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The Texas populat ion  and  econom y  will cont inue to  grow at  a  fast  rate and  becom e even m ore

diverse. Will we reach  a point  where const itut ional  revision  again seem s a dire  necessity? I f  so,

will ent renched interests im pede any at tem pt  to  fundam entally  alter  the inst itut ions through

which they  have built  their  power and  wealth? Will the cit izens of  Texas be able  overcom e the

inert ia and  inform at ion  costs necessary  to  carry forward  such an enterprise?

Future  efforts to  overhaul  the Const itut ion are not  out  of  the quest ion.  Many  states have revised

their  const itut ions.  But  change will require ext raordinary  circum stances, such as one of  the cr ises

or  watershed events that  precipitated  each  of  the previous const itut ions in Texas.  I n the inter im ,

we can  expect  the sam e unwieldy  accum ulat ion of  increm ental  change.

Texas Politics: 19 Jan 2013 

© 2009, Liberal Arts Instructional Technology Services

University of Texas at Austin

3rd Edition - Revision 18

19



Texas Politics - The Constitution

http://texaspolitics.laits.utexas.edu/7_keywords.html[1/19/2013 8:55:07 AM]

1 Introduction

 1. Looking Ahead

2 Constitutions in Texas History

 1. Coahuila y Tejas

 2. Republic of Texas

 3. Constitution of 1845

 4. Confederate Constitution

 5. Constitution of 1866

 6. Constitution of 1869

 7. Convention of 1875

3 The Texas Constitution Today

 1. State Constitutions

 2. General Characteristics

4 Articles of the Constitution

 1. The Preamble

 2. Bill of Rights

 3. Powers and Organization

 4. Education, Taxation, Revenue

 5. Amendment

 6. Other Articles

5 Constitution and Local Govt.

 1. Existing and New Counties

 2. Local Government

6 Attempts at Revision

 1. Attempts at Revision

 2. Recent Attempts

7 Conclusion

Appendices

 1. Print-friendly format

 2. Key words and phrases

 3. Multimedia resources

 

Key Words and Phrases

Bill  of  Rights

A list  of  lim its on the powers of  governm ent  respect ing its t reatm ent  of  cit izens.  The

U.S.  Bill  of  Rights com prises the first  ten  am endm ents to  the U.S.  Const itut ion.  I t

includes guarantees such as freedom  of  speech,  a  free press,  and  free pract ice of

religious beliefs as well  as r ights for  those  accused  of  cr im es such as a r ight  to

counsel,  a  r ight  to  a  jury t r ial,  and  a r ight  to  reasonable bail  and  punishm ent .  The

bill  of  r ights in the Texas const itut ion covers m uch  the sam e ground as the U.S.  Bill

of  Rights but  const itutes art icle  one of  the state's const itut ion.

checks and  balances

Given  a division of  governm ent  offices and  personnel- - that  is,  a  system  of  separat ion

of  powers- - a system  of  checks and  balances gives each  branch  of  governm ent  som e

degree of  oversight  and  cont rol over  the act ions of  other branches.

direct  dem ocracy

A system  of  dem ocrat ic governance in which the cit izens of  a  polit ical  jur isdict ion

discuss policy  quest ions and  then  by  m ajority  rule  or  a  sim ilar  m ethod of  collect ive

choice them selves decide on a policy  or  course of  act ion.

federalism

A system  of  governm ent  in which polit ical  authorit ies at  different  geographic levels of

governm ent  separately  derive their  authority  from  the people within  that  geographic

area.  I n the U.S.  system  of  federalism ,  Texas is a  sovereign  state  within  the

sovereign  United  States.  Texas governm ent  is accountable  to  Texas cit izens.  U.S.

governm ent  is accountable  to  U.S.  cit izens.  Neither  governm ent  m ay dissolve the

other as a governm ent  though  the operat ions of  both  overlap.

hom estead exem pt ion

A hom estead is the pr im ary residence owned and  lived  in by  a person or  a  fam ily.  A

hom estead exem pt ion  protects at  least  part  of  the value of  the hom estead from

creditors.  I n  Texas,  the full  value of  a  hom estead is protected.  No creditors except  a

m ortgage holder,  a  taxing authority,  or  the holder of  a  note for  a  hom e im provem ent

loan  m ay force  the sale of  a  fam ily  hom e to  sat isfy  nonpaym ent  of  debt .

Jacksonian  Dem ocrats

The Dem ocrat ic Party  behind General Andrew  Jackson  ascended to  nat ional

dom inance beginning in 1828 m arking the start  of  Am erica's Second Party  System .

Com pet it ive two- party  polit ics dates from  this period as well  as developm ent  of  the

apparatus of  m odern  m ass- based polit ical  part ies.

Reconst ruct ion

The Civil  War  was followed by  a decade- long period at tem pt ing  to  reverse its

physical  and  polit ical  ravages. Between 1865 and  1877 the nat ion rat ified the 13th,

14th, and  15th am endm ents ending slavery  and  extended cit izenship  and  vot ing

rights to  form er  slaves.  Form er  Confederate states,  occupied by  Union t roops,

rewrote their  const itut ions and  were re- adm it ted to  the Union. By  1876, the fever  of

Reconst ruct ion  had  run  its course and,  in set t lem ent  of  the disputed president ial

elect ion of  that  year, rem aining occupying  t roops were withdrawn,  southern  polit ics

was given over  to  southerners (and Dem ocrats)  once again,  and  the regional  and

racial  divisions of  war  were inst itut ionalized  polit ically  for  a  century.

representat ive dem ocracy

  Texas Politics Links:

20



Texas Politics - The Constitution

http://texaspolitics.laits.utexas.edu/7_keywords.html[1/19/2013 8:55:07 AM]

A system  of  dem ocrat ic governance in which the cit izens of  a  polit ical  jur isdict ion

choose individuals through  regular elect ions- - representat ives- - whose task  it  is to

m eet  regular ly  to  discuss policy  quest ions and  m ake policy  on the behalf of  the

cit izenry.

separat ion  of  powers

A funct ional  division of  governm ental  offices and  personnel used in U.S.  nat ional

governm ent  and  state  governm ents,  including that  of  Texas.  Typical  of  the U.S.

m odel,  legislat ive power in Texas is in the hands of  a  legislature com posed of  two

parts,  a  house and  a senate.  Execut ive power is in the hands of  a  governor  and  other

offices including a lieutenant  governor,  an at torney general,  an a com ptroller,  an

agriculture com m issioner,  and  a land com m issioner.  Judicial power is in the hands of

judges elected  statewide or  from  regional  and  local  jur isdict ions. A schem e of

separat ion  of  powers is designed to  ensure that  those  who serve in different  branches

of  governm ent  are selected by  and  accountable  to  different  const ituencies.
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