
 

 

BOARD ACTION: Approved as Recommended  [  ] Other [  ] 

 Approved with Modification(s)   [  ] 
 

 
 
 
[To be filled in by District Secretary after Board/Committee Meeting] 
 
      
   The above order was passed and adopted on 
   ____________________, 2006. 

   
 Rose Martinez, District Secretary 
 By      

 

 
 

 

 

ACTION ITEM 

 

AC TRANSIT DISTRICT GM Memo No.  06-078 a 

Board of Directors  
Executive Summary Meeting Date: April 19, 2006 
 

Committees: 
Planning Committee  Finance Committee  

External Affairs Committee  Operations Committee   
   

Board of Directors   Financing Corporation  

 
 
SUBJECT:  US DEPARTMENT OF TRANSPORTATION (USDOT) NOTICE OF 

PROPOSED RULEMAKING (NPRM) REGARDING TRANSPORTATION 

FOR INDIVIDUALS WITH DISABILITIES (49 CFR PARTS 27, 37, AND 

38. DOCKET NUMBER [OST-2006-23985]). 
 
 

RECOMMENDED ACTION:  
 

                      Information Only           Briefing Item         Recommended Motion   
 
Authorize the following actions: 
 
1. Joining as a signatory on the proposed letter from the coalition of transit 

attorneys; 
 
2. Submittal of AC Transit's comments on the proposed NPRM that include the 

recommendations from the  Accessibility Advisory Committee (AAC)  
 

Fiscal  Impact:  None 
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Subject:  US Department of Transportation (USDOT) Notice of Proposed 

Rulemaking (NPRM) Regarding Transportation for Individuals with 

Disabilities (49 CFR Parts 27, 37, and 38. Docket Number [OST-2006-

23985]) 

Date: April 19, 2006 
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Background/Discussion: 

 
At its April 5, 2006 meeting, the Planning Committee considered the content of GM 
Memo No. 06-078 and recommended the Board approve the motion set forth in it.  See 
Attachment 1. 
 
Since the drafting of that memo the General Counsel's Office has been involved with a 
coalition of transit attorneys across the country regarding the content of the NPRM.  A 
draft of a proposed letter is provided as Attachment 2. 
 
The AAC, at its meeting of April 11, 2006, considered the content of GM Memo No. 06-
078 and comments from the General Counsel's Office.  The AAC's recommendations 
are set forth below. 
 

 To support the staff recommendation that no additional regulatory 
language be added to the regulations.   

 
 Support the existing origin-to-destination language in the regulations.  The 

definition of origin-to-destination is best left to the service providers.  No 
regulatory change. 

 
 The support of the maintenance of the origin-to-destination language, in 

the existing regulations by the AAC, with the caveat that AC Transit will 
involve consumers and the community should, if AC Transit’s definition of 
origin-to-destination changes.   

 
 Based on the information provided by legal counsel, the AAC advises the 

Board to oppose the establishment of the DLCC through this NPRM.   
 The AAC does not support a change in the definition of a common 

wheelchair. 
 
Based on the AAC's recommendations and the General Counsel's Office review of the 
coalition letter, a separate letter from AC Transit has been prepared that also would be 
sent.  See Attachment 3.  
 
The NPRM contained eight items the USDOT requested comment on by May 30, 2006.  
While three of those items were addressed in GM Memo No. 06-078, the AAC deferred 
consideration of those items until its May 9th meeting.  A draft letter commenting on 
those items will be provided for the Board's consideration at the May 17, 2006 meeting.  
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Prior Relevant Board Actions/Policies: 

 
Commented on selected proposals in previous NPRMs regarding ADA rule changes:  Oct 
1994 (GM Memo 94-301) and Jan 1996 (GM Memo 96-23) 
 

Attachments: 
  
1. GM Memo No. 06-078, including Notice of Proposed Rulemaking  49 CFR Parts 27, 

37, and 38 (2/27/06) 
2. Draft letter from coalition of transit attorneys 
3. Draft AC Transit letter 
 

Approved by: Rick Fernandez, General Manager 
   Kenneth C. Scheidig, General Counsel 

 

Reviewed By: Nancy Skowbo, Deputy General Manager, Service Development  
   Mallory Nestor-Brush, Accessible Services Manager  

 

Prepared by: Kenneth C. Scheidig, General Counsel 

 

Date Prepared: April 14, 2006 



GM Memo 06-078a  

Attachment 1 

 

 

BOARD ACTION: Approved as Recommended  [  ] Other [  ] 

 Approved with Modification(s)   [  ] 
 

 
 
 
[To be filled in by District Secretary after Board/Committee Meeting] 
 
      
   The above order was passed and adopted on 
   ____________________, 2006. 

   
 Rose Martinez, District Secretary 
 By      

 

 
 

 

 

ACTION ITEM 

 

AC TRANSIT DISTRICT GM Memo No.  06-078  

Board of Directors  
Executive Summary Meeting Date: April 5, 2006 
 

Committees: 
Planning Committee  Finance Committee  

External Affairs Committee  Operations Committee   
   

Board of Directors   Financing Corporation  

 
 
 

SUBJECT:  
US Department of Transportation (USDOT) Notice of Proposed Rulemaking (NPRM) 
Regarding Transportation for Individuals with Disabilities (49 CFR Parts 27, 37, and 38. 

Docket Number [OST-2006-23985]). 
 
 

RECOMMENDED ACTION:  
 

                      Information Only           Briefing Item         Recommended Motion   
 
Authorize staff and the Accessibility Advisory Committee (AAC) to submit comments to 
USDOT regarding their NPRM concerning transportation for Individuals with Disabilities. 
 

Fiscal  Impact: 
None      

 

Background/Discussion: 
The USDOT has issued a NPRM which proposes to amend its previously issued 
(September, 1991) Americans with Disabilities Act (ADA) and section 504 regulations, 
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which provide requirements for accessibility on fixed route service, mandated 
comparable paratransit service to be provided by fixed-route operators, and similar 
issues.  This NPRM proposes updates to the current regulations.  It defines, clarifies 
and/or modifies some of the existing regulatory language and deletes obsolete rules.  
 
In the past, the AC Transit Board of Directors has either commented on previous 
NPRMs relating to the ADA, and/or has supported the AAC’s comments on accessibility 
issues addressed by the NPRMs.     
 
Comments about this NPRM must be submitted to the USDOT by April 28, 2006. 
 
Due to the timing of the receipt of the NPRM, and the frequency of AAC meetings, the 
NPRM could not be provided to the AAC in time for them to fully consider and discuss 
its contents at their March meeting.  Therefore, the NPRM will be reviewed and 
addressed at their meeting on April 11, 2006.  Afterward, staff expects to be able to 
forward the AAC’s comments, (accompanied by staff recommendations) to the Board at 
their meeting on April 19, with a request for the Board to authorize the submission of the 
comments to the USDOT by the April 28, 2006 deadline.  
 
 

Notice of Proposed Rulemaking Issues: 
 
There are a number of proposals in the NPRM which are not relevant to the District's 
delivery of service and therefore will not be addressed in this GM Memo.     
 
The current NPRM considers the following topics: 
 

1. The NPRM suggests that regulatory language from the Department of Justice 
(DOJ) regulations be incorporated into the DOT regulations. The NPRM will 
require all public entities to make reasonable modifications to policies or 
practices so that persons with disabilities will be able to use their service or 
programs. There will be exceptions to the reasonable accommodation 
requirement if the modification will impose an undue burden or if it will require a 
fundamental change in the nature of the service provided. Where it is determined 
that a modification would create an undue burden or create a fundamental 
alteration, an alternative solution that does not do so must be sought. 

 

Discussion:  Current DOT regulations stipulate appropriate service levels and 
requirements.  At the same time, current DOT rules give sufficient discretion in service 
delivery methods, and avoid over-regulating and thereby mandating a one-size-fits-all 
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approach.   Thus, they enable transit operators to develop creative service delivery 
approaches which better serve the community under local conditions.      
 
All of AC Transit’s equipment is already accessible and lift equipped, and our paratransit 
service has been federally audited and determined to be ADA compliant.    District 
policies, service contracts and staff training all require full ADA compliance. 
 

Staff comment:   Although staff believes that the effect of this rule change may not 
have significant impact upon the District’s fixed route or paratransit service, if an 
expansive interpretation were given to the new language, substantial expense to the 
District could result. Therefore, staff does not believe that additional regulatory language 
is necessary or desirable.  For example, one could argue that the provision of ADA 
complementary paratransit service is, in fact, already a reasonable accommodation. 
Requiring additional reasonable accommodations for an already reasonable 
accommodation is probably excessive.    
 
     
 
 

2. The NPRM addresses a long-standing controversy regarding the obligation for 
provision of curb-to-curb vs. door-to-door paratransit service, by commenting 
upon a relevant court case, and providing a clarifying service requirement 
explanation.  Rather than requiring either curb-to-curb or door-to-door paratransit 
service, the proposed rule requires provision of rides from “origin to destination.”  

 

Discussion:   Despite many requests to do so, the USDOT declined to require that 
paratransit service be either curb-to-curb or door-to-door. They stated that individual 
needs, weather conditions, or locations circumstances might require one type of service 
or the other, but they felt that this was an operational issue, and best left to the service 
provider.  However, to ensure that service is actually provided from the user’s point of 
origin to his or her destination point, they therefore chose open-ended language which 
may require reasonable accommodation for an individual, but which would not require a 
change to a reasonable general policy under ordinary circumstances.  They provided a 
functional definition of the requirement, rather than a strictly technical one. 
 

Staff comment:   Staff believes that if implemented, this rule would not have significant 
impact upon the District’s paratransit service.  EBP has historically provided curb-to-
curb service, with door-to-door service upon request.  As a general rule, service 
requests are accommodated, except where they conflict with safety issues, labor 
agreements, or other legal requirements.  However, the USDOT does not view transit 
providers’ functions as extending to the provision of personal services. Therefore, 
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current EBP policy requires that drivers cannot enter into residence buildings to locate 
paratransit riders, cannot lift passengers in wheelchairs up steps, cannot carry heavy 
packages, and they cannot lose sight of their vehicles. 

 
     
 

3. The NPRM formalizes the establishment of a Disability Law Coordinating Council 
to coordinate all written USDOT guidance and interpretations on disability related 
matters, and clarifies when their guidances are binding. It also assures that 
interpretations are consistent among USDOT offices and with the Office of the 
Secretary of Transportation Regulations. 

 

Discussion:   This proposal would codify an already existing DOT internal mechanism, 
which is in place and is reported to be functioning effectively.  In the past DOT and FTA 
staff had occasionally given out conflicting explanations or interpretations of DOT 
regulations to individuals or transit agencies. This body will review all such 
communications issued by DOT, prior to their publication and distribution, to prevent 
such discrepancies and misunderstandings in the future. 
 

Staff comment:    This appears to be an improvement in DOT functioning, and will 
ultimately benefit all concerned.  Transit operators will be assured of a consistency in 
the interpretation of regulations that affect them and that impact their delivery of service.   
The new council will also provide improved communication flows and general 
information delivery between regulators and transit operators, and thereby facilitate 
compliance for operators. 
 
     
 

 

Request for Comment on Other Issues: 
 
The NPRM also requests comments on whether additional language is needed 
regarding several issues, and other current topics of interest to the transit community, 
including for example: 
 

1. The FTA proposes that Bus Rapid Transit (BRT) vehicles should be treated as 
buses for ADA purposes.  Feedback is sought regarding ramp/bridge plate 
slopes and measurements, whether detectable warnings should be required, 
whether mobility aid securement systems should be required, and what other 
provisions should be added to parts 37 and 38 re: BRT service, etc. 
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Staff comment:    As the District’s BRT vehicles will all be low floor buses, the issues of 
ramps will probably not impact our service delivery. Staff believes that the proposed 
rule, in which BRT vehicles are treated as buses for ADA purposes (accessibility, 
interior circulation, securements for mobility devices, etc.) would not negatively impact 
the implementation of the District’s planned BRT projects, and should be supported.    
On BRT routes where there are clearly identified stations, which are separate from 
adjacent sidewalks and constructed for BRT’s exclusive use, staff supports requiring 
detectable warnings for safety and liability reasons. However, at stations which are 
located on normal street sidewalks, due to the many potential site constraints resulting 
from local conditions, and over which the transit operator has no control, staff believes 
that detectable warnings should be optional.  Staff does not have additional provisions 
to suggest at this time. 
 
     
 
 

2. Manufacturers periodically modify or develop new mobility devices. Comment 
was sought regarding the department’s recently issued guidance regarding 
“Segways”. They also asked about whether the existing definition of the 
“common wheelchair” should be changed.  

 

Discussion:    The ADA provides a clear definition of a “common wheelchair” which all 
transit operators are required to carry. Transit operators and vehicle and lift 
manufactures have developed equipment and service based upon these FTA 
regulations .   ADA compliant vehicles normally have a 12 year life expectancy, so if the 
current definition is modified, it could take up to 12 years to replace current equipment 
and become fully compliant, unless the District is required to retrofit vehicles, an 
extremely expensive task.     
 
Wheelchair and mobility device manufacturers do not have similar compliance 
requirements, and as a result, although they are aware of the ADA requirements, they 
continue to design wheelchairs which do not fit within the FTA’s guidelines, either 
because of size or construction design.  Staff suggests that USDOT should be informed 
that transportation should be a joint effort between the transportation industry and 
wheelchair and mobility device manufacturers; and that it is unreasonable to expect the 
transportation industry to bear the compliance obligation alone, and be forced to 
continue to play catch up at increasing cost.     
 

Staff comment:    Staff believes that the current definition and regulations should 
continue in force unchanged, but that the wheelchair manufactures should be 
encouraged by USDOT, HHS, or other federal entity, or provided some sort of incentive, 
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to work with the transit industry to develop chairs that fit within the ADA’s defined 
envelope.    
 
     
 
 

3. A major topic of confusion and controversy, and which could affect FTA findings 
of compliance for transit operators, relates to the definition of trip denials, and 
how they should be counted.  USDOT’s regulations prohibit “substantial numbers 
of trip denials or missed trips.” The goal is to provide a consistently applied 
measure to all transit systems. 

 

Discussion:    USDOT explains that a missed or denied trip is any trip that an eligible 
passenger seeks but is unable to take because of the action of the transit provider.    
They are suggesting that a trip to and from someplace should be counted as two trips, 
for ADA denial counting purposes. Thus, when a consumer calls and attempts to 
schedule a trip which EBP is unable to provide, the proposed rule would require that the 
denial should be counted as two denials, for the outgoing and return trips. EBP’s trip 
counting method varies slightly from the proposed method. EBP currently uses the 
following procedures to ensure that schedulers are properly tracking trip denials: 
 
When a request for a trip is made, an East Bay Paratransit (EBP) Customer Service 
Representative will book the trip or code it as a scheduled denial (if the trip was outside 
the ADA window but accepted by the passenger), code it as a capacity denial (if no 
capacity was available) or as a refused (trip was offered outside the ADA window and 
was refused by the passenger).   
 
In the case that the initial leg of the trip could not be accommodated for any reason and 
the passenger desires to schedule a return trip, the EBP Customer Service 
Representative will again either book the trip or code it as a scheduled denial (if the trip 
was outside the ADA window but accepted by the passenger), code it as a capacity 
denial (if no capacity was available) or as a refused (trip was offered outside the ADA 
window and was refused by the passenger). 
 
In the case that a round trip is requested at the outset by the passenger and neither the 
initial nor the return trip can be accommodated an EBP Customer Service 
Representative would count this as two denials following the procedures and coding as 
suggested in the NPRM.   
 

Staff comment:    Automatically counting the initial denial as a denial of two trips 
artificially and inaccurately inflates the denial statistic.  The procedures described above 
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give a truer picture of actual service delivery actions and statistics. In staff’s view, 
imposition of regulatory language mandating the double counting would therefore be 
inappropriate.  
 

Prior Relevant Board Actions/Policies: 

 
Commented on selected proposals in previous NPRMs regarding ADA rule changes:  
Oct 1994 (GM Memo 94-301) and Jan 1996 (GM Memo 96-23) 

 

Attachments:  
1. Notice of Proposed Rulemaking  49 CFR Parts 27, 37, and 38 (2/27/06) 
 

Approved by: Rick Fernandez, General Manager 
 

Reviewed By: Nancy Skowbo, Deputy General Manager, Service Development  
   Mallory Nestor-Brush, Accessible Services Manager  
 

Prepared by: Francis Masson, Accessible Services Specialist 
         

Date Prepared: April 14, 2006 
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      April __, 2006 
 
Docket Management Facility 
U.S. Department of Transportation 
400 Seventh Street, S.W. 
Nassif Building, PL-401 
Washington, DC 200590-0001 

 
Re: NPRM:  Docket No. OST-2006-23985, RIN 215-AD54 
 49 C.F.R. Parts 27, 37 and 38, 71 Fed. Reg. No. 38, 9761, et seq.  (Feb. 27, 2006) 
 Transportation for Individuals with Disabilities 
 Comments of a Coalition of ADA Paratransit Providers 
 
Dear Docket Clerk: 
 

We are a coalition of public transportation entities that provide fixed route 
transportation and paratransit pursuant to the requirements of the Americans with 
Disabilities Act of 1990 (“ADA”). We submit these comments in response to the 
referenced Notice of Proposed Rulemaking (“NPRM”).  The NPRM proposes to further 
expand ADA obligations on public transportation providers through amendments to the 
regulations which implement the ADA, currently codified at 49 C.F.R. Parts 37 and Part 
38, and §504 of the Rehabilitation Act, currently codified at 49 C.F.R. Part 27.  These 
comments are addressed to the proposal to add a “reasonable modification” requirement 
to Title II. Subtitle B of ADA, particularly with respect to paratransit service, and to the 
proposal relating to the establishment of a Disability Law Coordinating Council.   
 
           The “reasonable modification” rule, if adopted in its proposed form, would 
produce severe adverse impacts on our transit systems, particularly paratransit, and its 
implementation would result in USDOT exceeding the scope of the powers delegated to 
it in the ADA statute.   
 
           The Department of Transportation (“DOT”) does not explain the purpose of its 
rulemaking proposal relating to the Disability Law Coordinating Council (“DLCC”), 
since such a function is a wholly internal administrative process that is not subject to the 
Administrative Procedures Act’s rulemaking requirements.  Thus, it appears that DOT 
may be trying to insulate itself and its constituent administrations from their 
Administrative Procedure Act obligations when issuing “binding obligation” 
pronouncements.  
 
          We urge DOT to rescind both proposals in their entirety. 
 
A.   The Coalition  
 

The coalition submitting this comment consists of ___ transit agencies, identified 
in its Appendix attached describing the transit services provided. Together we deliver 
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more than ___ fixed route and more than ___ paratransit rides per year and expend a 
combined amount of $_______ in doing so.  
 
B.  Complementary ADA Paratransit and its Costs 

 

The purpose of Subtitle B of Title II of the ADA (Public Transportation Provided 
by Public Entities) was to assure that persons with disabilities would have the same right 
to public transportation as the general public.  The principal means of assuring 
transportation access for the disabled was to require that public entities make their fixed 
route systems accessible to persons with disabilities.  

 
For those individuals with disabilities prevented from using even accessible fixed 

route transportation, public entities were required to create and maintain paratransit at 
service levels “comparable” (or in the case of response time, “comparable to the extent 
practicable”) to the transit operator’s fixed route system (42 U.S.C.12143(a)).  

 
As DOT noted in the Preamble to its ADA regulations when issued in 1991: 
 
“The ADA is a civil rights statute, not a transportation or social service 
program statute. ….Under the ADA, complementary paratransit is not 
intended to be a comprehensive system of transportation for individuals 
with disabilities.”  56 FR 45584, 45601 (1991).  
 

The Secretary of Transportation explained that it was the DOT’s intent to exercise its 
discretion in adopting the regulations “…conservatively, to minimize the addition of 
costs to public and private entities beyond what the statute itself imposes” (56 FR 
45620).  
 

Despite the Secretary’s conservative intent in developing the initial DOT ADA 
regulations [49 C.F.R. part 37], the annual cost of complementary ADA paratransit in the 
United States now exceeds approximately $1.9 billion dollars1  - a number many times 
more than the official estimates made at the time the regulations were adopted. This is 
due to two factors: first, the inherent differences in paratransit and fixed route make 
paratransit preferable to disabled riders.  Experience shows that most persons with 
disabilities, given a choice, will elect to ride complementary ADA paratransit rather than 
the accessible bus despite the fact that it costs the rider twice as much to do so.  Many 
agencies offer riders an incentive to ride the fixed route in the form of free fare, yet any 
positive effects of those policies have been negligible at best. The second is that the 
studies on which the original government estimates were based assumed that systems 
would operate with a substantial denial rate. However, beginning in 1998, DOT through 
the Federal Transit Administration (“FTA”) began to interpret the ADA as requiring a 
zero denial rate, and the Court of Appeals for the Second Circuit has adopted that 
interpretation.  
 

                                                 
1  Summary of Nationwide Demand Response Service: 640 Transit Agencies Reporting to NTD CY, 2004 
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Public transit in general is a highly subsidized system utilizing both local, State 
and Federal Funding.  The fare revenue does not cover the actual cost of the ride and the 
difference is funded by taxpayer dollars.  However, on fixed route transit (bus and non-
commuter rail), the fare subsidy is reasonable.  For example, a 10-mile bus ride might 
cost $2.00, of which the rider pays $1.25, for a subsidized cost of $.75, a 38% subsidy. 
Moreover, as ridership on the bus system increases, the amount of subsidy needed, all 
other things being equal, diminishes.  In comparison, paratransit, utilizing ADA-required 
service parameters, is a highly inefficient means of public transit.  The same 10-mile ride 
on paratransit will cost $30.00. The rider cannot be charged more than $2.50, thus 
requiring a subsidy of $27.50, or a 92% subsidy that must be provided by taxpayers. For 
the same ride the subsidized cost on paratransit is typically more than 36 times that of the 
fixed route. In addition, increased paratransit ridership does not diminish costs per trip 
but in many circumstances will increase it. Thus, the ADA emphasized the obligation to 
make fixed route transit accessible to persons with disabilities as the primary method of 
achieving its accessible transportation goals, not only as a means to mainstream persons 
with disabilities, but also to promote the most efficient means of achieving the access 
goal.  

 
C. Proposed Regulation:  Reasonable Modification of Policies, Practices and 

Procedures 

   

The DOT proposes to amend its ADA and 504 regulations to impose a 
requirement of “reasonable modification” of policies, practices and procedures on public 
transportation under Subtitle B of Title II. In doing so it asserts that this is a mere 
clarification of existing law and that it is supported by prior regulatory interpretations and 
case law.  It contends that for this reason the proposal does not represent a significant 
departure from existing regulations and policy and is not expected to have “noteworthy 
cost impacts”.  All of these contentions are unsupportable.  If the DOT intends to pursue 
this proposal, it is incumbent upon it to comply with the Executive Order 12866 and its 
own Regulatory Policies and Procedures applicable to significant rulemakings.   

 
We demonstrate below that this proposed regulation is contrary to existing case 

law and 15 years of operating experience without any indication by DOT or FTA that 
transit properties, in providing accessible fixed route transportation and paratransit had 
any obligations beyond those incorporated in the regulations, and, for paratransit, beyond 
what was incorporated in their FTA-approved paratransit plans.  If promulgated, this 
regulation will have a powerful impact in reducing the already-low productivity rate of 
this inefficient means of public transportation and constitute a very significant and costly 
change in ADA obligations.  Moreover, as we also show, it is beyond the statutory 
mandate and therefore if enacted would exceed DOT’s authority to promulgate ADA 
regulations.   
 

1.  Background of Reasonable Modification and Title II 

 
Subtitle A. of Title II of the ADA precludes public entities from discriminating 

against persons with disabilities by excluding them “by reason of such disability” from 
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participating in public services (42 U.S.C. 12132). Regulations by the Department of 
Justice (“DOJ”) (28 C.F.R. Part 35) flesh out what discrimination means in the context of 
general public services provided by a public entity.  Historically, government programs 
and activities intended for the general public had been designed without regard to 
accessibility to those programs and activities by members of the public who are disabled.  
DOJ regulations therefore necessarily established a reasonable modification requirement 
because there are such a wide variety of general public services that developing specific 
non-discrimination regulations with respect to each of them would be impossible.  
However, DOJ regulations (28 CFR 35.102(b)), specifically exempt public transit 
because it is the one public service singled out for specific statutory treatment in Title II, 
Subpart B (42 U.S.C. §12141 et seq.) and regulations promulgated there under by the 
DOT at 49 C.F.R. Part 37. DOT regulations as originally promulgated did not have a 
“reasonable modification” requirement for public entities.  
 

Public transit is the only public service specifically and separately addressed by 
the ADA (under Subtitle B of Title II). The goal of the public transit provisions of the 
ADA is to assure access to public transit by persons with disabilities.  For those who 
cannot ride the accessible fixed route, complementary ADA paratransit comparable to the 
fixed route is required to be offered. 
.   

The eligibility, design and the “comparable” operating parameters for paratransit 
are set forth in the original and detailed DOT regulations.  Fixed route operators designed 
their paratransit systems accordingly and submitted, as required by the ADA itself and 
the DOT regulations, a plan as to how this specialized service would be provided (42 
U.S.C.§12143(c)(7)).  FTA approved the plan when “...viewed in its entirety it provides 
for service comparable to the entity’s fixed route service” and is therefore compliant with 
the antidiscrimination provisions of 42 U.S.C. §12143 (See 49 C.F.R. 37.147(d)). 

 
The Department’s proposed rule would superimpose over the modifications of the 

fixed route system imposed by Subtitle B of Title II of the ADA including 
complementary ADA paratransit, a requirement of further modification by rider demand 
on a case-by-case basis. We believe that this proposal is unnecessary, unworkable and 
contrary to the intent of the ADA. 
  

2.    The proposed rule is not a clarification of existing rules supported 

by prior interpretation and existing case law.   
 

There are no reasonable modification requirements in the original DOT 
regulations and the DOJ regulations that do have such a provision are inapplicable to 
public transportation (28 CFR 35.102(b)). The only Court of Appeals to directly address 
the issue determined that reasonable modification was not required for activities covered 
under Title II.B. Melton v. Dart, 391 F.3d 669 (5th Cir. 2004); cert. denied, 125 S.Ct. 
2273 (2005).  Melton involved a plaintiff who sought to compel the paratransit agency to 
modify its curb-to-curb policy and pick up the plaintiff in an alleyway as opposed to the 
curb in front of his house. The Court determined that the concept of “reasonable 
modification” did not apply to paratransit. As the Melton Court found: 
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“Because paratransit service is meant to act as the disability complement 
to established fixed route transportation services, this comprehensive 
regulatory scheme signals that no interim extra-plan modification is 
statutorily or otherwise required by a public entity when the public entity 
is properly operating under a FTA-approved plan. The FTA-approved plan 
is itself the accommodation to the disabled by the public transportation 
entity. It is the violation of the plan itself that constitutes the prohibited 
discrimination under title II, not the failure to modify the plan to address 
particularized complaints.” 

 
In Disabled in Action of Pennsylvania, et. Al. v. National Passenger Railroad 

Corporation (“Amtrack”) (--- F.Supp.2d ----, 2005 WL 1459338 (E.D.Pa. 2005), 16 A.D. 
Cases 1596, 30 NDLRP172) the setting was fixed route and the court determined that 
reasonable modification was not required for matters covered under Subtitle B of Title II. 

 
 The DOT’s reference to Burkhart v. Washington Area Metropolitan Transit 

Authority, 112 F.3d 1207 (1997), as appearing “to share the Department’s assumption 
about the relationship between the DOT and the DOJ requirements” (71 Fed. Reg. 9762) 
is misplaced. As pointed out in Melton, the Burkhart court did not decide whether or not 
the transit authority was exempt from the DOJ regulations on reasonable modification 
because it was not raised in the Court below (Melton, at p. 674 n.6; Burkhart, 112 F.3d at 
1210 n. 1). 

 

For more than 15 years, up until the issuance in September of 2005 of its  
guidance regarding origin-to-destination paratransit service, in an attempt to “overrule” 
Melton, the Department’s own actions demonstrated that “reasonable modification” was 
not a regulation applicable to Subtitle B of Title II. Since FTA approved our paratransit 
plans, none of which contained a policy to provide modifications of service on rider 
request, there has been no indication that anything beyond complying with the paratransit 
service criteria was required.  

 
Nor can the Department bolster its argument by its own unprecedented act of 

issuing its first guidance on paratransit in the more than 14 years since the ADA was 
adopted and after this NPRM was drafted, by contending that the “origin-to-destination” 
regulation meant that the transit operator had to “reasonably modify its service model of 
curb-to-curb service on request of any rider.2 This interpretation also contradicted years 
of contrary interpretations proffered by FTA officials and relied upon by transit agencies.  
For example, on June 14, 2003 at the Community Transportation Association of America 
annual conference in Seattle, Michael Winter, Chief of FTA’s Office of Civil Rights, 
sought to persuade transit operators to address mobility needs of the disabled by 
providing service beyond that required by ADA. However, he conceded that the 
paratransit regulations require no better than curb-to-curb service and that whether to go 
beyond that and provide door-to-door service for ADA eligible riders is left to local 

                                                 
2 see http://www.fta.dot.gov/14531_17514_ENG_HTML.htm;  
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decision-making processes. 3This was in keeping with other FTA pronouncements 
indicating that despite the “origin- to destination” language of 49 CFR 37.129, “[t]he 
exact location of pick-up and drop-off sites are an operational issue not governed by the 
regulations.”4   

Even as to §504 of the Rehabilitation Act, the Department has apparently changed 
its mind. Before the ADA was passed the author of the current NPRM, Mr. Ashby, 
expressly stated that “special accommodations” (the equivalent of “reasonable 
modification”) for persons with mental, visual or hearing impairments were not required 
under 504 as interpreted by Department regulations and to impose such a requirement 
would require an amendment to the regulations (52 F.R. 30803 (DOT Docket 24277)).  
We are unaware of any such amendment ever being made.   

 
3. The Proposed Rule is Unnecessary.   
 
Specific regulations already establish what is required for accessible fixed route 

and paratransit service [49 C.F.R. Part 37and Part 38] and state that compliance with 
those regulations complies with the obligation to not discriminate. [49 C.F.R. §§37.7, 
37.9] These regulations provide the accommodation or “reasonable modification” of the 
fixed route (a general public service) for persons with disabilities and have been the basis 
for the design and operation of those systems for more than 15 years.   

 
On a practical level, the rule is unnecessary because transit agencies do make best 

efforts to comply with modification requests by their riders.  Some examples of 
reasonable modification include, call outs 5 minutes before vehicle arrival, back up 
service for trips that are late, transporting oversized mobility devices, etc. It is essential, 
however, for the good and safety of all of the passengers, not to mention the need to try to 
constrain costs on this service which was supposed to have been a limited service for a 
limited group of people that these decisions are kept within the discretion of the transit 
operators, who are the accountable parties.  There is no data in the NPRM to indicate that 
there is a problem needing correction. A few complaints or lawsuits, given the 
approximately 83,000,000  trips per year currently being given on paratransit and the 
billions of rides on bus and subway service, would seem to indicate that in general riders 
needs in this regard are being met.  Under these circumstances, it is inexplicable why the 
DOT wishes to promulgate a regulation that includes a burdensome administrative 
process not only to make each such determination but also to document compliance?     

 
4. As to Paratransit, the Proposed Rule is Improper.  
 
The ADA, at 42 U.S.C. §12143(c) (3), authorizes the Department to set forth the 

levels of service necessary for ADA paratransit systems to be deemed comparable to the 
applicable fixed route and therefore nondiscriminatory.  By now attempting to 
superimpose on these prescribed service levels an amorphous condition that will be 
defined by rider request on a trip-by-trip basis, DOT exceeds its statutory authority.  In 

                                                 
3 2004 PaceCom Incorporated, “Transit Access Reports”, May 10, 2004, pps 1,6 
4 FTA January 1, 2001 Response to Complaint No. 00-0263; FTA April 3, 2001 Response to Complaint 
No. 00-0269.  
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effect, this proposed regulation would negate the statutory language that in meeting 
prescribed service levels a transit operator is in compliance with ADA.   

 
5.  As to Paratransit, the Propose Rule Makes No Sense.  
 
Paratransit is not a service for the general public that needs to be adapted or 

modified to meet the special needs of persons with disabilities. It is designed from the 
ground up as a modification of fixed route service to accommodate a subset of persons 
with disabilities who cannot use accessible fixed route service  

 
6.  The Proposed Rule Will Add Substantial Uncertainty, Operational Issues, 

And Costs To An Already Costly And Difficult Service To Deliver.  
 
If a public agency must reasonably modify each trip in which it is requested to do 

so by the rider, then one can envision a service in which many if not most trips are so 
customized. It is not possible to predict all of the circumstances in which modifications 
might be sought and therefore accurately forecast its potential cost.  The Department’s 
positions on at least three such instances are either discussed in the NPRM or in other 
Department pronouncements. These are door-to-door paratransit service [71 FR 9763], 
allowing wheelchair users to ride sideways [November 8, 2005 FTA Complaint Santa 
Cruz Metropolitan Transit District] and the case-by-case abandonment of designated bus 
stops on fixed route service. [71 FR 9764]  In suggesting these to be “reasonable 
modifications,” the DOT makes it clear that it does not consider these to be “fundamental 
alterations” of service.  If not, one would be hard pressed to think what requests would be 
considered unreasonable. 

 
  (a) Modification of Paratransit Service.    The safety and productivity costs of 

on-demand door-to-door service are well known by transit agencies. These costs include 
increased dwell time, risk to other passengers and the vehicle when left unattended, and 
decreased system capacity because of lower efficiency, resulting in increased operating 
costs.  

 
When drivers have voluntarily assisted riders to their doors, there have been 

incidents of the vehicle being stolen with another rider in it.  In one case, the driver was 
shot by a relative of the rider believing him to be a burglar.   

 
Dwell time is increased because the driver is helping the rider to their door and 

returning to the vehicle.  Assuming that an additional 4 minutes is needed at each of the 
trip (pick up and drop off) to provide door- to-door service, and that one-half of all rides 
will eventually request door-to-door service, we estimate that paratransit variable costs 
will increase by 10.29% (workers compensation and maintenance running costs would 
actually increase by more than 10%) and fixed costs would increase by 5.44%.  This 
represents a total cost increase of 8.18% or more than $155,420,000 for this single aspect 
of reasonable modification alone!  
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System capacity is decreased by the increase in dwell time and, to some lesser 
degree, requests that limit capacity in the vehicle such as sideways facing mobility 
devices, insistence on riding in the front seat only, van or sedan only and the like will 
have to be accommodated.  

 
(b) Fixed Route.  Surely, it does not require extensive analysis to know that 

leaving it to the discretion of every bus driver to pick up and drop off passengers 
wherever any passenger asserting a disability requests, on penalty of a civil rights 
violation, is an unacceptable proposal and will increase vehicle accidents, passenger 
injuries and deaths, and detract from the on-time performance of the fixed route.   

 
(c) Administrative Problems.  The Department envisions that the local transit 

agency will make the individual case by case determinations as to whether a request for 
modification is reasonable or involves a “direct threat”, “fundamental alteration” or 
“undue burden”, subject to the Department’s right of review and the further obligation if 
the request is rejected to seek another means of achieving the goal of the requested 
modification of the policy that would not be a direct threat, undue burden or fundamental 
alteration (71 Fed. Reg. 9762-63).  What is not clear is how this time-consuming process 
could possibly work in the real world of mass transit. Although some of the 
circumstances seem to clearly involve requests that will occur in the field and might not 
be able to be evaluated in the abstract, it is unlikely that any public agency would want to 
entrust to its drivers or reservationists the task of making complex decisions exposing it 
to civil rights violations and tort liability for injuries, deaths and vehicle damage.  Aside 
from this conundrum, assume an average paratransit service schedules 1,000 rides per 
day and assume only 10% of those request a reasonable modification, how could an 
executive of the agency possibly have time to consider and rule on the propriety of 100 
such requests to say nothing of the paperwork to support any denial and the time 
necessary to come up with an alternative as the rule indicates would be required!  

  
7.  The proposed rule is unnecessarily vague as to what constitutes a 

modifiable “policy, practice or procedure” and fails to include any of the limitations 

the Department itself has suggested should apply. 

 

The proposed regulation does not define what constitutes a “policy, practice or 
procedure” that must be “reasonably modified.”  Clearly, in the Department’s view, just 
because something is contained in an FTA approved paratransit plan, does not make it 
immune from this requirement as the curb-to-curb, door-to-door discussion illustrates.  
However much of what is in paratransit plans is intended to conform with the eligibility 
[49 C.F.R. 37.123-125] and service criteria [49 C.F.R. §37.131] for complementary 
paratransit imposed by existing DOT regulations. Therefore, if despite our arguments to 
the contrary, the “reasonable modification” rule is adopted it should be made clear that 
the “policies, practices and procedures” that are subject to “reasonable modification” do 
not include those minimum requirements set forth in 49 C.F.R §37.131 and that services 
beyond that specified in 49 C.F.R. §37.131 are not required to be provided. We note that 
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this would be consistent with the FTA’s “Premium Charges for Paratransit Services” 
guidance5 and subsequent pronouncements. 

 
Further, we believe that at a minimum, the Department’s view of applicable 

limitations on the requirement [71 F.R. 9763] should also be specifically stated in the 
proposed rule, to wit: 

 
a. As to paratransit which operates on a day before reservation system, the 
transit agency can require that the request for modification must be 
provided at or before the time of making the reservation and treat any 
tardy requests only on a best efforts basis. (Origin to Destination Service6) 
b. Door-to-door service is not required as a reasonable modification. 
c. Reasonable modification does not require an amendment of an approved 
paratransit plan. 
d. Reasonable modification does not require that personal services be 
rendered by a driver to a rider. 
e.  Reasonable modification does not require that drivers, for lengthy 
periods of time, have to leave their vehicles unattended or lose the ability 
to keep their vehicles under visual observation, or take actions that would 
be clearly unsafe (e.g., back a vehicle down a narrow alley in specific 
circumstances that would present a direct threat to safety).  

  
D. Proposed Rule:  Disability Law Coordinating Counsel  

 

The Department does not explain why it seeks to promulgate by regulation an 
internal administrative process that the Administrative Procedure Act (“APA”) clearly 
exempts because it is a rule of “agency organization, procedure or practice,” (5 U.S.C. 
§553(b)(3)(A)); one, moreover, which USDOT states “is in place and functioning 
effectively” (71 Fed. Reg. at 9765).  If a regulation were required, it would have to have 
been promulgated prior to the DLCC’s creation, and, thus, any of its pronouncements to 
date are necessarily suspect as to validity.  A stated need to have all of the Department’s 
constituent administrations issue consistent interpretations is an inappropriate goal given 
that the statutory provisions and regulations for the different transportation modes under 
the jurisdiction of FRA, FTA and FAA are different.  Proper interpretations would reflect 
those differences not ignore them. 

While the Department can continue this DLCC process with or without a 
regulation, unfortunately, transit properties do not agree that the DLCC is functioning 
effectively with respect to agencies subject to FTA.  The DLCC seems to be focused on 
overturning all of the settled expectations concerning ADA to date, which had been 
based, appropriately, on guidance provided over all these years by FTA.   

 

                                                 
5 
http://www.fta.dot.gov/transit_data_info/transit_info_for/riders_with_disabilities/1631_4952_ENG_HTML
.htm 
6 http://www.fta.dot.gov/14531_17514_ENG_HTML.htm 
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Moreover, the process by which prior interpretations are “overruled” seems to be 
poorly designed.  It appears to be a process whereby a disability advocate or disabled 
rider complains to USDOT that some transit property has refused to grant some service 
modification request, the DLCC considers it, agrees with the complainant, and then 
issues a “guidance” imposing new obligations on all public transit agencies across-the-
board.  There is no attempt to determine if the complaint is true; no survey of how 
widespread the issue may be; no request made for information from public transit in order 
to fully understand the issue or the potential ramifications of imposing a new “guidance,” 
whether in terms of safety, cost, or other adverse impacts; no survey of riders done to 
determine whether what the complainant wants” is actually shared by the average 
paratransit rider (and whether if granted would interfere with the other riders’ service 
quality).   

Consequently, if the DLCC is to continue, its legitimacy will not depend on it 
being established through a regulation but by changing its process to require sufficient 
and objective fact-finding and comment from all stakeholders before issuing 
interpretations and by limiting its pronouncements to what are truly reasonable 
interpretations of promulgated regulations and not attempts to create new rules without 
rulemaking.   

Given no express or apparent reason for the creation of DLCC by regulation, we 
are concerned that it may be intended to circumvent the APA and the recent amendment 
to the Federal Transit Act in § 3032(l) of SAFETEA-LU enacted in August 2005.  It 
amends §5334 of the Code to require that the rulemaking procedures under §553 of Title 
5 (APA) be followed before any FTA statement or guidance is issued that imposes a 
“binding obligation” on transit properties and those similarly situated.  It is surmised that 
DOT and FTA will argue that by promulgating a regulation establishing an internal 
procedure to announce binding obligations the agencies have insulated themselves from 
challenges to recurring impositions of new obligations on public transit.  Such a strategy, 
if that is what DOT and FTA have in mind, is reminiscent of those agencies’ recent 
statements that the SAFETA-LU amendment does not affect pronouncements about ADA 
because ADA regulations are those of DOT not FTA, and SAFETEA-LU only amends 
the Federal Transit Act.  Both agencies well know that new binding obligations under 
ADA are the specific intended targets of the amendment, and that DOT acts through its 
constituent administrations.  If we are wrong in our assumptions, then surely in the 
interests of transparent government, the Department should withdraw this clearly 
unnecessary rule.    
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Appendix 

 
 
[List of all agencies, including address, contact person and brief summary of agency, who 
concur with their names being listed]  
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      April __, 2006 
 
Docket Management Facility 
U.S. Department of Transportation 
400 Seventh Street, S.W. 
Nassif Building, PL-401 
Washington, DC 200590-0001 

 
Re: NPRM:  Docket No. OST-2006-23985, RIN 215-AD54 
 49 C.F.R. Parts 27, 37 and 38, 71 Fed. Reg. No. 38, 9761, et seq.  (Feb. 27, 2006) 
 Transportation for Individuals with Disabilities 
 Comments of a Coalition of ADA Paratransit Providers 
 
Dear Docket Clerk: 
 

AC Transit is a public transit district furnishing bus and paratransit service in 
Oakland and surrounding cities in the San Francisco Bay Area. We submit these 
comments in response to the referenced Notice of Proposed Rulemaking (“NPRM”).  The 
NPRM proposes to impose substantially expanded obligations on public transportation 
providers, through amendments to the regulations implementing the ADA, currently 
codified at 49 C.F.R. Parts 37 and Part 38, and §504 of the Rehabilitation Act, currently 
codified at 49 C.F.R. Part 27.  These comments are addressed to the proposal to add a 
“reasonable modification” requirement to Title II. Subtitle B of ADA, particularly with 
respect to paratransit service, and to the proposal relating to the establishment of a 
Disability Law Coordinating Council.   
 
           AC Transit concurs with the comments being submitted separately by a national 
group of transit agencies, and in the interests of brevity we will not repeat the points they 
are making.  We take this position with the support and endorsement of the Accessability 
Advisory Committee, a group of bus riders with disabilities who are active in advising 
AC Transit as to service issues.  In addition, we offer some additional comment as 
follows. 
 
A.     The District 
 
 AC Transit regularly operates approximately 700 buses in fixed-route service, 
employing over 1300 bus operators.  AC Transit is also the primary participant in the 
East Bay Paratransit Consortium (EBPC), an arrangement with the Bay Area Rapid 
Transit District (BART) to jointly provide paratransit service within these Districts’ 
overlapping service area. [Add some more stats?] 

 
B.     The proposed “direct threat” rule would not clarify, but would contradict, 

existing law. 

 
 One of the problems with the proposed change is that it would import an illogical 
and dangerous definition of “direct threat” that has been rejected by the United States 
Supreme Court.  The proposed rule would go beyond clarifying existing rules, and is 
unsupported by decisional or statutory laws, in that it would require service modifications 
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that present a direct threat to the safety of disabled riders, unless other people are also 
endangered. This would conflict with existing law and place transit providers in a liability 
trap.   
 California law has required since 1872 that a common carrier must use the utmost 
care and diligence for the safety of passengers, must exercise a reasonable degree of skill 
to that end, and must provide vehicles that are safe and fit for their intended purpose 
(California Civil Code section 2100 et seq.)  No intentional violation of these standards 
can be exonerated by an agreement (as, for example, an agreed “reasonable 
modification”) in advance (Ibid, section 2175).    To abrogate this body of law, just 
because the danger threatens only the disabled passenger and not others, or because of an 
ill-advised request by the passenger, would violate an express requirement of the ADA.  
Section 12201 of the ADA requires that nothing in the ADA be construed to limit the 
remedies, rights and procedures of State laws that provide greater protection for the rights 
of individuals with disabilities than the ADA does. The state law requiring utmost care 
for passengers’ safety is such a law, furnishing a right to service under the highest 
standards of safety.  There is no comparable ADA provision.  Transit providers should 
not be caught in a crossfire between tort and discrimination law. 
 The exclusion from the “direct threat” defense of threats to the safety of the 
disabled passenger would import into Title II a misconstruction of the ADA’s Title I 
provisions that was specifically overturned by the United States Supreme Court in 
Chevron U.S.A. v. Echazabal, 536 U.S. 73 (2002). While that case applies in the 
employment context, its rationale applies here:  the hypothetical possibility that 
overbearing safety rules might be used as a pretext to impede access to transit is dealt 
with by the anti-discrimination provisions of the ADA and its implementing regulations, 
so the mere fact that others are not confronted by a direct threat is no reason to defeat the 
protection of passenger safety.  The proposed changes would amount to “reversal by 
clarification” of the Chevron rule, by gratuitously importing into Title II the very rule 
Chevron reversed. 

We urge that the proposed changes be rejected. 


