
 

Attachment 7 

 

COMPLETION GUARANTY 

 

THIS COMPLETION GUARANTY, dated as of __, 201_, is made by 

_____________________________, a _________________, and _______________________, a 

________________, jointly and severally  (the “Guarantor”), in favor of the City of Oakland, a 

California municipal corporation (the “Beneficiary”). 

RECITALS 

a. OMSS, LLC., a California limited liability company (“Developer”) has entered into a 

Lease Disposition and Development Agreement dated _______, 2014 with the 

Beneficiary (the “LDDA”) to acquire an approximately 15-acre parcel of real 

property (“Property”) located near the intersection of Maritime Street 

and________________ (the “Property”)________________, as described on 

Attachment 1 attached hereto in Oakland, California, located in the  Oakland Army 

Base Redevelopment Project Area, and to develop on the Property the “Project,” as 

defined in the LDDA. 

b. Guarantor’s execution and delivery to Beneficiary of this Completion Guaranty is a 

condition precedent to lease of the Property to Developer under the LDDA. 

NOW, THEREFORE, in consideration of the premises and the covenants contained 

herein and for other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the Guarantor agrees as follows: 



 

1. Defined Terms. 

(a) Unless otherwise defined herein, capitalized terms used in this Guaranty shall 

have the meanings assigned to them in the LDDA and the following terms shall have the 

following meanings: 

“Governmental Authority” means any nation or government, any state, county, 

municipality or other political subdivision or branch thereof, and any entity exercising executive, 

legislative, judicial, regulatory or administrative functions of or pertaining to government, 

including any City, board commission, court, department or officer thereof. 

“Guaranty” means this Completion Guaranty, as the same may be amended, 

supplemented or otherwise modified from time to time. 

“Improvements” means the improvements to be constructed on the Property as part of 

the Project in accordance with the Final Construction Plans and any modifications or changes in 

the Final Construction Plans permitted or required by the Construction Contract. 

“Obligations” means the obligations guaranteed by the Guarantor hereunder, including 

those set forth under Section 2 hereof. 

(b) The words “hereof,” “herein” and “hereunder” and words of similar import when 

used in this Guaranty shall refer to this Guaranty as a whole and not to any particular provision 

of this Guaranty, and section and paragraph references are to this Guaranty unless otherwise 

specified.  The words “include” “includes” and “including” shall be deemed to be followed by 

the phrase “without limitation”.  The meanings given to terms defined herein shall be equally 

applicable to both the singular and plural forms of such terms. 



 

2. Guaranty.  Guarantor hereby absolutely, unconditionally and irrevocably 

guarantees to the Beneficiary, for the benefit of the Beneficiary the performance of each and 

every obligation of the Developer under the LDDA, as modified or amended in accordance with 

its terms, with respect to the development of the Project.  Without limiting the generality of the 

foregoing, Guarantor guarantees that (a) the Project shall be constructed and completed in 

accordance with the Final Construction Plans approved by the City, as modified or amended in 

accordance with the terms of the LDDA, (b) construction of the Project shall be commenced and 

completed within the time limits set forth in the LDDA, as modified or amended in accordance 

with the terms of the LDDA, and (c) the Property and the Improvements shall be and remain free 

and clear of any and all mechanics’ and materialmen’s liens of persons or entities furnishing 

materials, labor or services in constructing or completing the Improvements. Guarantor agrees 

that Beneficiary shall be entitled to exercise against Guarantor all rights and remedies available 

to Beneficiary against the Developer under the LDDA, provided, however, that notwithstanding 

anything to the contrary herein, Guarantor’s obligations under the LDDA, including the 

obligations under this Guaranty, shall automatically and completely terminate following: (A) the 

issuance of the Certificate of Completion for the Project as described in the LDDA, except to the 

extent of: (1) any Deferred Items; and (2) any claims made by Beneficiary against Guarantor 

under this Guaranty prior to the issuance of the Certificate of Completion; and (B) delivery to the 

City of a copy of the final as-built plans for the Improvements. 

The Guarantor hereby acknowledges that if it fails to perform its obligations promptly 

under this Guaranty, the Beneficiary has the option, without any obligation to do so, and without 

affecting the liability of the Guarantor hereunder, to proceed to complete the Project or cause the 

completion of the Project; provided, however, that before proceeding to complete the Project, 



 

Guarantor shall be given prior written notice allowing Guarantor the ability for a period of thirty 

(30) days from service of said notice to correct or rectify any failures to perform. 

The Guarantor acknowledges and agrees that it will be impossible to measure accurately 

the damages to the Beneficiary resulting from a breach of the covenants of the Guarantor set 

forth in paragraphs (a) and (b) of this Section; that such a breach will cause irreparable injury to 

the Beneficiary and that the Beneficiary has no adequate remedy at law in respect of such breach 

and, as a consequence, agrees that such covenant shall be specifically enforceable against the 

Guarantor, and the Guarantor hereby waives and agrees not to assert any defense based on the 

denial of any of the foregoing in an action for specific performance of such covenant. 

The Guarantor further agrees to pay any and all expenses (including all reasonable fees 

and disbursements of counsel) which may be reasonably paid or incurred by the Beneficiary after 

the occurrence of a default by any Guarantor hereunder in enforcing any rights with respect to, or 

collecting, any or all of the Obligations and/or enforcing any rights with respect to, or collecting 

against, the Guarantor under this Guaranty.  This Guarantee shall remain in full force and effect 

until the Obligations have been satisfied and discharged in full. 

No payment or payments made by any person other than the contractor under the 

Construction Contract or the Guarantor or received or collected by the Beneficiary from any 

other person by virtue of any action or proceeding or any set-off or appropriation or application 

at any time or from time to time in reduction of or in payment of the Obligations shall be deemed 

to modify, reduce, release or otherwise affect the liability of the Guarantor hereunder which 

shall, notwithstanding any such payment or payments, remain liable for the Obligations until the 

Obligations have been satisfied and discharged in full.  



 

3. Amendments, etc. With Respect to the Obligations: Waiver of Rights.  The Guarantor 

shall remain obligated hereunder notwithstanding that, without any reservation of rights against 

the Guarantor and without notice to or further assent by the Guarantor, any demand for payment 

of any of the Obligations may be rescinded and any of the Obligations continued, and the 

Obligations, or the liability of any other person or entity upon or for any part thereof, may, from 

time to time, in whole or in part, be renewed, extended, amended, modified, accelerated, 

compromised, waived, surrendered or released.  The Final Construction Plans and any other 

documents executed and delivered in connection therewith may be amended, modified, 

supplemented or terminated, in whole or in part, without the necessity of any reservation of 

rights against the Guarantor and without notice to or further assent by the Guarantor, which will 

remain bound hereunder notwithstanding any modification or amendment.  When making any 

demand hereunder against the Guarantor, the Beneficiary may, but shall be under no obligation 

to, make a similar demand on any other person or entity obligated with respect to the 

Obligations, and any failure by the Beneficiary to make any such demand or to collect any 

payments from such person or entity shall not relieve the Guarantor of its obligations or 

liabilities hereunder, and shall not impair or affect the rights and remedies, express or implied, or 

as a matter of law, of the Beneficiary against the Guarantor.  For the purposes hereof, “demand” 

shall include the commencement and continuance of any legal proceedings. 

Without limiting any other provision of this Guaranty or Guarantor’s covenants 

hereunder: Guarantor: (A) authorizes City, without giving notice to Guarantor or obtaining 

Guarantor's consent and without affecting the liability of Guarantor, from time to time, to: (i) 

approve modifications to the Final Construction Documents; (ii) change the terms and conditions 

of the LDDA; or (iii) assign this Guaranty in whole or in part; and (B) authorizes the City, 



 

without notice or demand and without affecting its liability hereunder, from time to time to 

(i) extend, accelerate, or otherwise change the time for any payment provided for in the LDDA, 

or any covenant, term or condition of the LDDA, in any respect to impair or suspend the City's 

remedies or rights against Developer in respect to the LDDA, and to consent to any assignment, 

subletting or reassignment of the LDDA; (ii) take and hold security for any payment provided for 

in the LDDA, or exchange, waive or release any such security; and (iii) apply such security and 

direct the order or manner of sale thereof as the City in its discretion may determine. The City 

may, without notice, assign this Guaranty or the LDDA, or any sums payable thereunder. 

Notwithstanding any renewal, extension or holding over of the LDDA, this Guaranty shall 

continue until all of the Obligations have been satisfied. 

4. Guaranty Absolute and Unconditional. 

 (a) Guarantor waives any and all notice of the creation, renewal, extension or 

accrual of any of the Obligations and notice of or proof or reliance by the Beneficiary upon this 

Guaranty or acceptance of this Guaranty.  The Obligations shall conclusively be deemed to have 

been created, contracted or incurred, or renewed, extended, amended or waived, in reliance upon 

this Guaranty and all dealings between the Guarantor and the Beneficiary likewise shall be 

conclusively presumed to have been had or consummated in reliance upon this Guaranty.    The 

Guarantor waives diligence, presentment, protest, demand for payment and notice of default 

(except for the 30-day notice required under Section 2 hereof), or nonpayment to or upon the 

Guarantor with respect to the Obligations.  The Guarantor understands and agrees that this 

Guaranty shall be construed as a continuing, absolute and unconditional guarantee without 

regard to the following: (i) the validity or enforceability of the LDDA or any document executed 

in connection therewith (“Transaction Document”), (ii) any defense, set-off or counterclaim 



 

which may at any time be available to or be asserted by Guarantor against Beneficiary, (iii) 

failure of Beneficiary to enforce any provision of the LDDA or any Transaction Document or 

(iv) any other circumstance whatsoever (with or without notice to or knowledge of the Guarantor 

or any other person) which constitutes, or might be construed to constitute, an equitable or legal 

discharge of any person or entity for the Obligations, or of the Guarantor under this Guaranty, in 

bankruptcy or in any other instance.  When pursuing their rights and remedies hereunder against 

the Guarantor, the Beneficiary may, but shall be under no obligation to, pursue such rights and 

remedies as it may have against any other person or entity, and any failure by the Beneficiary to 

pursue such other rights or remedies or to collect any payments from any such other person or 

entity shall not relieve the Guarantor of any liability hereunder, and shall not impair or affect the 

rights and remedies, whether express, implied or available as a matter of law, of the Beneficiary 

against the Guarantor.  

 (b) The Guarantor waives any and all other rights and defenses available to 

the Guarantor including: (i) any defense based upon an election of remedies by the Beneficiary, 

even though that election of remedies, such as a nonjudicial foreclosure with respect to security 

for an Obligation, has destroyed Guarantor’s rights of subrogation and reimbursement against the 

principal by the operation of Section 580d of the California Code of Civil Procedure or otherwise 

(the so-called “Gradsky” defense); (ii) any defense based upon the failure of the Beneficiary to 

disclose to the Guarantor any information concerning obligations under any of the Transaction 

Documents; and (iii) any defense based upon any statute or rule of law which provides that the 

obligation of a surety must be neither larger in amount nor in any other respects more 

burdensome than that of a principal.  Without limiting the generality of the foregoing or any 

other provision hereof, the Guarantor further expressly waives, to the extent permitted by law, 



 

any and all rights and defenses that may exist by reason of any anti-deficiency or other similar 

laws of California, and any and all rights that might otherwise be available to the Guarantor (but 

not including rights under the Construction Contract), including any rights of subrogation, 

reimbursement, indemnification and contribution under California Civil Code Sections 2787 to 

2855 inclusive, 2899 and 3433, or under California Code of Civil Procedure 580a, 580b, 580d 

and 726 or any such sections. Finally, the Guarantor waives any benefit of any statute of 

limitations affecting the liability of the Guarantor hereunder or the enforcement hereof. 

5. Reinstatement.  Notwithstanding any provision of this Guaranty to the contrary, 

this Guaranty shall continue to be effective, or be reinstated, as the case may be, if, at any time, 

payment, or any part thereof, of any of the Obligations is rescinded or must otherwise be restored 

or returned by the Beneficiary upon the insolvency, bankruptcy, dissolution, liquidation or 

reorganization of the Guarantor or any other person, or upon or as a result of the appointment of 

a receiver, intervenor or conservator of, or trustee or similar officer for, the Guarantor or any 

other person or any substantial part of their property, or otherwise, all as though such payments 

had not been made. 

6. Payments.  The Guarantor hereby agrees that payments hereunder will be paid to 

the Beneficiary without set-off or counterclaim in U.S. Dollars at the office of the Beneficiary. 

7. Representations and Warranties.  The Guarantor hereby represents and warrants 

to the Beneficiary that: 

 (a) it has full power to own its property,  and to enter into and perform its 

obligations under this Guaranty; 



 

 (b) (i)  the execution and delivery by the Guarantor of this Guaranty has been 

duly authorized by all necessary action on the part of the Guarantor or any other person or entity; 

and (ii) neither the execution and delivery of this Guaranty nor compliance with the provisions 

hereof will conflict with or result in a breach of, or constitute a material default under, any of the 

provisions of any law, governmental rule, regulation, judgment, decree or order binding on the 

Guarantor, its properties or its organizational documents or any of the provisions of any 

indenture, mortgage, contract or other instrument to which the Guarantor is a party or by which 

the Guarantor or its properties is bound or result in the creation or imposition of any lien or 

encumbrance upon any of its properties or revenues pursuant to the terms of any such indenture, 

mortgage, contract or other instrument; 

 (c) this Guaranty has been duly authorized, executed and delivered on behalf 

of Guarantor and constitutes a legal, valid and binding obligation of Guarantor enforceable 

against Guarantor in accordance with its terms; 

 (d) no consent or authorization of, filing with, or other act by or in respect of, 

any arbitrator or governmental authority and no consent of any other person (including any 

creditor of such Guarantor) is required in connection with the execution, delivery, performance, 

validity or enforceability of this Guaranty; 

 (e) the Guarantor is not in default under or with respect to any contractual 

obligation applicable to it which could have a material adverse effect upon the ability to perform 

its obligations under this Guaranty; the Guarantor is not a party to or bound by any contractual 

obligation or subject to any requirement of law which could have a material adverse effect upon 

its ability to perform its obligations under this Guaranty; and the Guarantor is not in default 



 

under any order, award or decree of any arbitrator or court or other governmental authority 

binding upon or affecting it or by which any of its property or assets may be bound or affected in 

any way which could materially adversely affect its ability to perform its obligations under this 

Guaranty, and no such order, award or decree could materially adversely affect the ability of the 

Guarantor to perform its obligations under this Guaranty; 

 (f) the Guarantor has filed or caused to be filed all tax returns which are 

required to be filed, and has paid all taxes shown to be due and payable on said returns or on any 

assessments made against the Guarantor or any of the Guarantor’s property and all other taxes, 

fees or other charges imposed on the Guarantor or any of the Guarantor’s property by any 

governmental authority (other than those the amount or validity of which is currently being 

contested in good faith by appropriate proceedings) in any way which could materially adversely 

affect the ability of the Guarantor to perform its obligations under this Guarantee; and no tax 

liens have been filed and no claims are being actively asserted with respect to any such taxes, 

fees or other charges; and   

 (g) there is no action, suit or proceeding of or before any arbitrator or 

Governmental Authority pending or, to the best knowledge of the Guarantor, threatened, by or 

against or affecting the Guarantor or its property or assets: (i) with respect to this Guarantee or 

any of the transactions contemplated by this Guaranty; or (ii) which could be materially adverse 

to the business, operations, assets, property or financial or other condition of the Guarantor or 

which could materially adversely affect the ability of the Guarantor to perform its obligations 

under this Guaranty. 

8. Covenants.  The Guarantor hereby covenants and agrees with the Beneficiary to: 



 

 (a) at any time and from time to time, upon the written request of Beneficiary, 

and at the sole expense of the Guarantor, the Guarantor will promptly and fully execute and 

deliver such further instruments and documents and take such further actions as Beneficiary may 

reasonably request for the purpose of obtaining or preserving the full benefits of this Guaranty 

and of the rights and powers herein granted; and  

 (b) pay, discharge or otherwise satisfy at or before maturity or before they 

become delinquent, as the case may be, all the Guarantor’s indebtedness and other obligations of 

whatever nature, except, in the case of indebtedness other than indebtedness the maturity of 

which has been accelerated upon the occurrence of a default or event of default, when the 

amount or validity thereof is currently being contested in good faith by appropriate proceedings 

and reserves acceptable to Beneficiary with respect thereto have been provided or a bond posted 

with respect thereto; and take all reasonable action to maintain all rights, privileges and 

franchises necessary or desirable in the normal conduct of the Guarantor’s business and to 

comply with all contractual obligations and requirements of law applicable to it, except where 

the failure to do so is not likely to have a material adverse effect on the Guarantor’s ability to 

perform its obligations under this Guaranty. 

9. Notices.  All notices, requests and demands to or upon the Beneficiary or the 

Guarantor to be effective shall be in writing (or by confirmed fax or similar electronic transfer) 

and, unless otherwise expressly provided herein, shall be deemed to have been duly given or 

made (i) when delivered by hand or (ii) if given by mail, three days after being deposited in the 

mails by certified mail, return receipt requested, postage prepaid or (iii) if by telex, fax or similar 

electronic transfer, when sent and receipt has been confirmed, addressed as follows: 



 

 (a) if to the Beneficiary, c/o at its address for notices provided in the LDDA; 

and 

 (b) if to the Guarantor, c/o at its address for notice(s) set forth after its 

signature below.  The Beneficiary and the Guarantor may change their address and transmission 

numbers for notices by notice in the manner provided in this Section. 

10. Counterparts.  This Guarantee may be executed by counterpart, and all of said 

counterparts taken together shall be deemed to constitute one and the same instrument. 

11. Severability.  Any provision of this Guaranty that is prohibited or unenforceable 

in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or 

unenforceability without invalidating the remaining provisions hereof, and any such prohibition 

or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision 

in any other jurisdiction. 

12. Integration.  This Guaranty represents the entire agreement of the Guarantor with 

respect to the subject matter hereof and there are no promises or representations by the Guarantor 

or the Beneficiary relative to the subject matter hereof not reflected or referred to herein. 

13. Amendments in Writing; No Waiver; Cumulative Remedies. 

 (a) None of the terms or provisions of this Guaranty may be waived, 

amended, supplemented or otherwise modified except by a written instrument executed by the 

Guarantor and the Beneficiary. 



 

 (b) The Beneficiary shall not by any act (except by a written instrument 

pursuant to paragraph 13(a) hereof), delay, indulgence, omission or otherwise be deemed to have 

waived any right or remedy hereunder or to have acquiesced in any breach of any of the terms 

and conditions hereof.  No failure to exercise, nor any delay in exercising, on the part of the 

Beneficiary any right, power or privilege hereunder shall operate as a waiver thereof.  No single 

or partial exercise of any right, power or privilege hereunder shall preclude any other or further 

exercise thereof or the exercise of any other right, power or privilege.  A waiver by the 

Beneficiary of any right or remedy hereunder on any one occasion shall not be construed as a bar 

to any right or remedy that the Beneficiary would otherwise have on any future occasion. 

 (c) The rights and remedies herein provided are cumulative, may be exercised 

singly or concurrently and are not exclusive of any other rights or remedies provided by law 

14. Section Headings.  The section headings used in this Guaranty are for 

convenience of reference only and are not to affect the construction hereof or be taken into 

consideration in the interpretation hereof. 

15. Submission to Jurisdiction; Waivers. 

 (a) The Guarantor hereby irrevocably and unconditionally: 

  (i) submits for itself and its property in any legal action or proceeding 

relating to this Guaranty to which it is a party, or for recognition and enforcement of 

any judgment in respect thereof, to the non-exclusive general jurisdiction of the 

courts of the State of California, the courts of the United States of America for the 

Northern District of California, and appellate courts from any thereof; 



 

  (ii) consents that any such action or proceeding may be brought in 

such courts and waives any objection that the Guarantor may now or hereafter have to 

the venue of any such action or proceeding in any such court or that such action or 

proceeding was brought in an inconvenient court and agrees not to plead or claim the 

same; 

  (iii) agrees that service of process in any such action or proceeding may 

be effected by mailing a copy thereof by registered or certified mail (or any 

substantially similar form of mail), postage prepaid, to the guarantor at its address 

referred to in section 9 or at such other address of which the beneficiary shall have 

been notified pursuant thereto; and 

  (iv) agrees that nothing herein shall affect the right to effect service or 

process in any other manner permitted by law or shall limit the right to sue in any 

other jurisdiction. 

 (b) The Guarantor and the Beneficiary hereby unconditionally and irrevocably 

waive, to the maximum extent not prohibited by law, any right they may have to claim or recover 

in any legal action or proceeding referred to in this Section any special, exemplary, punitive or 

consequential damages. 

16. Acknowledgments.  The Guarantor hereby acknowledges that: (i) it has been 

advised by skilled legal counsel in the negotiation, execution and delivery of this Guaranty; and 

(ii) that as part of Beneficiary’s consideration for entering into this transaction, the Beneficiary 

has specifically bargained for the waiver and relinquishment by the Guarantor of all defenses to 

the enforceability of the Obligations that may arise hereafter 



 

17. Waivers Of Jury Trial.  The Guarantor and Beneficiary hereby irrevocably and 

unconditionally waive trial by jury in any legal action or proceeding relating to this Guaranty and 

for any counterclaim therein. 

18. Successors and Assigns.  This Guaranty shall be binding upon the permitted 

successors and assigns of the Guarantor and shall inure to the benefit of the Beneficiary and their 

respective indorsees, transferees, successors and assigns.  The Guarantor may not assign, transfer 

or delegate any of its rights or obligations under this Guaranty, but the Beneficiary may assign, 

transfer or delegate any of its rights or obligations under this Guaranty without the consent of the 

Guarantor. 

19. Governing Law.  This Guaranty shall be governed by, and construed and 

interpreted in accordance with, the laws of the State of California. 

20. No Third Party Beneficiary.  Except as expressly provided for herein, nothing in 

this Guaranty shall be deemed to create any right in any person not a party hereto, and this 

instrument shall not be construed in any respect to be a contract in whole or in part for the 

benefit of any third person. 

21. Time of the Essence.  Time shall be of the essence in this Guaranty with respect 

to all the Obligations. 

22. Attorneys’ Fees and Costs.  The Guarantor agrees to pay reasonable attorneys' 

fees and all other costs and expenses that may be incurred by the City in the successful 

enforcement of this Guaranty.  For purposes of this Guaranty, the reasonable fees of attorneys of 

the Office of City Attorney of the City of Oakland shall be based on the fees regularly charged 



 

by private attorneys with the equivalent number of years of experience in the subject matter area 

of the law for which such services were rendered who practice in San Francisco law firms with at 

least the same number of attorneys as employed by the City Attorney's Office. 

23.  No Guarantor Assignment.  The Guarantor shall not assign its rights under this 

Guaranty. 

24. Adequate Consideration. Guarantor represents and warrants that it has received 

adequate and sufficient consideration for the Obligations incurred under this Guaranty. 

25. Acknowledgement of Documents.  The Guarantor has received a copy of the LDDA, 

as executed or in substantially the form to be executed, and is satisfied with all of the terms and 

conditions thereof. In executing and delivering this Guaranty, the Guarantor has relied on its own 

review of the LDDA and not on any representation or statement of the City or any other person. 

IN WITNESS WHEREOF, the undersigned has caused this Guaranty to be duly executed 

and delivered as of the day and year first above written. 

 

 

[SIGNATURE BLOCK OF GUARANTOR] 

By______________________________________- 

Its:__________________________ 

By______________________________________- 

Its:__________________________ 



 

 

Address for Notice(s) to Guarantor: 

______________________________ 

_______________________________ 

_______________________________ 

  

  

  

 

  


