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Fplicy Statement, and the guidance
fein concerning ancillary services. 52
final jurisdictional issue raised in the
Opeh Access NOPR concerns buy-sell
anfactions. We remain concerned, just
as wllwere with buy-scll arrangements in
the ‘g% industry, that buy-sell arrange-
ments be used by parties to cbfuscate
the transactions taking place and
thereby Rllow parties to circumvent Cam-
mission rggulation of transmission in in-
terstate cnmerce. ‘Thus, we reaffirm our

conclusionfhat we have jurisdiction over _

the interstRe transmission component of
transactions§in which an end user ar-
ranges for ‘e purchase of generation
from a thirdparty. However, we recog-
nize that therg is a wide range of pro-
grams and trinsactions that might or
might not fall Yithin this category. We
will address thes§on a case-by-case basis.

In summary, Commission reaffirms
and clarifies its phior jurisdictional con-
clusions and tests fir determining the de-
marcation betweeld federal and state
jurisdiction over smission in inter-
state commerce and Iqal distribution. We
have attempted to address these issues in
a way that provides & flexibility and
recognition of legitima® state concerns.
With regard to retail sejvices, we recog-
nize the states’ conce that the un-
bundling of retail tranfactions would
result in changes from pt historically
has been regulated by the \tates (princi-
pally, the rates of transmiss n assets pre-
viously included in retail{rate base).
However, the decision to profide unbun-
dled retail wheeling is not Commis-
sion’s to make because welhave no
autharity to order transmission &rectly to
an ultimate consumer. In addithn, even
if a retail access program occurd we do
not believe the unbundling of retak trans-
actions will radically change fundakental
state authorities, including autho to
regulate the vast majority of generbtion
asset costs, the siting and maintenange of
generation facilities and transmis®on
lines, and decisions regarding retail &r-
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territories. Further, the Commission

and state regulatory au-
to develop new compet-

Federal and state interests Wod will help
provide jurisdictional 2 market
participants.

J. Stranded Casts

1. Justification for Allowing Recovery of
Stranded Costs

In the Supplemental Stranded Cost
NOPR, the Commission noted that the
Open Access Rule would give a utility's
historical whalesale customers greatly en-

- hanced opportunities to reach new suppli-

€rs.553 This would affect the way in which
utilities have recovered costs under the
traditional regulatory system that, on the
one hand, imposed an obligation to
serve,5* and, on the other hand, permit-
ted recovery of ali prudently incurred
costs. We noted that if customers leave
their utilities’ generation systems without
paying a share of these costs, the costs
willbecomesmndcdunl&theymnbe
recovered from other customers. The
Commission stated in the NOPR that we
maust address the costs of the transition to
a competitive industry by allowing utili-
ties to recover their legitimate, prudent
and verifiable stranded costs simultane-
ously with any final rule we adopt requir-
ing open access transmission.555

Virtually all of the investor-owned util-
ity commenters as well as commenters
fepresenting state commissions and other
constituencies support the NOPR's pre-
mise that stranded costs can be created
when a customer switches supplicrs. They
endorse the proposal to allow the
of legitimate and verifiable stranded

52 1p applying the principles of the Final
Rukxomailmnmh:imm'iﬂs,u:el:mnﬁso
sion clearly cannot order retail wheeling directly
te an vltimate consumcr. See FPA section
212(h).

S FERC Statutes and Regulations § 32,514
at p. 33,095,

Federal Energy Regulatory Commission

35 The Supplemental Stranded Cost NOPR
described such an obligation as explicit at retail
and arguably implicit at wholesale. FERC Stat-
utes and Regulations § 32,514 at P-33.10L

55 1d. at p. 33,09596, 33.101.
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costs 5% Numerous commenters also sup-
port the Commission's proposal to link
stranded cost recovery with open access
tariffs. These commenters agree that the
recovery of stranded costs is critical to
the successful transition of the industry to
an open transmission access, competitive
industry.5¥ Commenters such as EEI and
NU submit that open access and stranded
cost recovery should be implemented si-
multaneously; that unbundled transmis-
sién service should not be required until a
stranded cost recovery mechanism is in
place. Some commenters prupose that if
the full recovery of stranded costs is disal-
lowed as a result of rehearing or judicial
review. utilities that have filed open ac-
cess transmission tariffs should be permit-
ted to withdraw them, or the Commission
should otherwise reconsider its rule on
open access transmission in light of such a
reversal. SS8

Commenters representing the financial
community reiterate their strong support
for the full recovery of stranded costs,
noting that the prospect of not recovering
stranded costs could erode a utility's abil-
ity to attract capital which, in turn, could
impede the long-term goal of achieving
competitive wholesale markets.5 Several
commenters also argue that stranded cost

Regulations Preambles
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recovery is economically efficient and is
necessary to ensure parity among compet-
itors and to avoid uneconomic bypass.5¢

The commenters that oppose allowing
utilities to recover legitimate and verifia-
ble stranded costs repeat many of the
arguments that were raised in response to
the initial Stranded Cost NOPR. For ex-
ample, a number of commenters argue
that the risk that a utility could lose
customers (and thereby incur stranded
costs) is not a new phenomenon created
by regulatory and statutory initiatives
that utilities could not have antici-
pated>®! Some commenters argue that
there was pever an implied obligation to
serve at wholesale.52 According to TDU
Systems, monopoly power, not regulatory
obligztion, has kept wholesale customers
captive aver the years.

Other commenters argue that allowing
the recovery of stranded costs would
make it uneconomic for customers to seek
alternative sources of power and that the
prospect of liability for and protracted
litigation over stranded cost claims would
create paralyzing uncertainty for custom-
ers, uncertainty that may dissuade them
from taking advantage of new opportuni-
tics in the wholesale power rmarket. 583
Some commenters also argue that

¢ See, e.g.. EEL Atlantic City, Arizona, Car-
olina P&LL, Ce ior, C ! Hud: Detrait
Edison, Duke, Duguesne, Entergy, Florida
Power Corp, El Paso. Houston, NIPSCO, NU,
Oklzhoma G&E, Otter Tail, PG&E, Puget,
Southern, San Dicgo G&E, SCE&G, SoCal
Edison. Mont. M a-Dral Utilities,
NSP, Utilities For Improved Transition, NC
Com, PA Com, Electric Consumers Alliance.
American National Power, NE Public Power
District. MEAG, OH Coops, Seattle, NY Eaergy
Buyers, SBA, TVA, Utility Workers Union, Big
Rivers EC, Central EC, Citizens Lehman,
NGSA., AGA, Moataup, NIEP.

557 See, e.g.. EEL Coalition for Economic
Competition, EGA, CINergy, Electric Consum-
ers Alliance, Atlantic City. Com Ed, Constsners
Power, Dayton P&L, Dominion, Duke, El Paso,
NEPCO, NIMO, NIPSCO, Ohio Edison, Florida
Power Corp, PECQ, Pennsyivania P&L, PSNM,
Public Service Co of CO, Southern. SCE&G,
VEPCO, Texas Utilities, DOE, CA Energy Com,
CO Com, PA Com, NE Public Power District,
SMUD. Rrazos, Sunflower, PJM, Utility Work-
ers Union, Utility Investors Analysts. Nuclear
Energy Institute, SoCal Gas, AGA, Utility
Shareholders, LPPC. Although DOD agrees that
addressing stranded custs is a critical part of the
transition 1o 2 more competitive industry, it

731,036

submits that there is nothing in the Open Access
NOPR that should affect the treatment of
stranded ‘costs because the Open Access NOPR
would not change the contracts that govern ex-
isting wholesale transactions. It argucs that the
Commission will have ample opportunity to de-
cide these matters before the present whalesale
long-term contracts expire.

S8 F g Utlities For Improved Transition,
PECO, Utility Workers Union, Dayton P&L.

3% Utility Investors Analysts, Utility Share-
holders.

S0 See, e.g., EE1, SCELG, Montana, Com Ed.

! Eg.. TAPS, IN Industrials, Air Liquide,
Texas Industrials. Detrvit Edison Customers,

_ AMP-Ohio.

R Eg. TDU Systems, Competitive Enter-
prise.

363 See, e.g., Missouri Joint Commission,
Omaha PPD, American Farest & Paper, TAPS,
AMP-Ohio, Kansas Commission, VA Com.
Nucor, Torco, IPALCO, DE Muni, Municipal
Energy Agency Nebraska, Air Liquide, Arkan-
sas Cities, Detroit Edison Customers, Cleveland.
Texas-New Mexico, Blue Ridge, Suffok County,
NM Industrials. PA Munis. Caparo, ABATE,
NRRI, Building Owners, Alma, WEPCD, Total

Federai Energy Regulatory Commission
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stranded cost recovery would be a disin-
centive to efficient operation by affording
the greatest protection to utilities that
made the worst investment decisions.5*

Commenters also argue that the scope
of the proposed rule is overbroad; that
stranded cost recovery should be allowed,
if at all, on a case-by-casc basis; that
there should be no presumption that
every utility will experience stranded
costs; and that utilities should not be al-
lowed to recover 100 percent of prudently
incurred stranded costs. 55

Several commenters suggest that there
is no factual basis for the stranded cost
rule, citing a lack of evidence of a whale-
sale stranded cost problem.5% TDU Sys-
tems refers to a Resource Data
International study that shows that, of
$114 billion in potential investor-owned
utility stranded investment, only $10.4
billion is associated with wholesale trans-
actions.5 Others submit that the Com-
mission should obtain more current data
concerning the magnitude of potential
stranded cost recovery before issuing the
final rule.5? In reference to the statement
in the Supplemental NOPR that the
Commission will continue to gather infor-

Regulations Preambles 31,787

mation on the magnitude of potential
stranded costs,® DE Muni states that
the Commission must commit to making
public all the data it obtains so that all
can evaluate the impact of the recovery
of stranded costs on an ongoing basis.

NRRI submits that the Commission
has drawn the wrong conclusion from its
natural gas industry experience. Accord-
ing to NRRI, pipelines were “caught in
an unusual transition” by changes caused
by Congress and the Commission. In the
case of the electric industry, NRRI sub-
mits that although there arc-uneconomic
wholesale power comtracts, the Commis-
sion is not responsible for this situation 57

Several commenters suggest that the
Commission condition a utility’s ability 1o
recover stranded costs upon the utility
agreeing to take certain actions (such as
reducing environmental effects”’! or en-
suring the payment of costs that are
stranded if the utility commences direct
service to an end-use customer that was
previously 2 wholesale customer of a
transmission dependent utilityS72), or
agreeing to refrain from certain actions
(such as seeking unilaterally to terminate

(Footnote Continued)

Petroleum. SC Public Service Authority asserts
that the Commission has not adcquately ad-
dressed the anticompetitive potential of exit fees
and the potential shifting of losses from high-

" cost to low-cost producers. It says that the Com-

mission should renotice any further proposal
that it develops to permit a reasoned analysis of

S E». TAPS, AMP-Ohic, IPALCO, Suffolk
County, Competitive Enterprise, NY Energy
Buyers, Supervised Heusing, Central Illinois
Light, WP&L, SC Public Service Authority, KS
Com.

S E.g., Aima, IPALCO, Suffolk County, CO
Ci C I, Arkansas Cities, Central I
linols Light. NY AG. NASUCA, VA Com, NY
Energy Buyers, UT Industrials, NM Industri-
aks, NJ Ratepayer Advocate, WEPCO, IN In-
dustrials, ABATE. AZ Com.

5% E.g, ELCON, TDU Systems, Texas-New
Mexico, Central linais Light.

7 However, Utilities for Improved Transition
refers to a report by Moody’s Invester Service
estimating that the stranded costs of the Na-
tion’s 114 largest electric utilities under open
access transmission will be $135 bdillisn in the
next ten years (13 to 14 times greater than the
costs stranded by the intreduction of open ac-
cess transportation of matural gas). It notes that

Feders! Energy Regulatory Commission

this estimate covers costs stranded by transmis~
sion in interstate commerce of both wholesale
and retail power, and submits that both types of
costs are relevant to this praceeding because of
the Conwnission’s jurisdiction gver the transmis-
sion rates for wheeling to both wholesale and
retail customers.

¢ E.g., Central Illinois Light, Utility Work-
crs Union, Alcoa.

5% See FERC Statutes and Regulations
1 32,514 at p. 33,105,

9 According te NRRI, the Commission did
not “berate” electric utility management to sign
uneconemic contracts in the manner that NRR1
contends the Commission and .Congress “be-
rated” pipeline manag NRRI Initial
Comments at p. 6. NRRI also objects that the
proposed rule is 2 departure from what occurred
in other dercgulated industries (where no
stranded cost recovery was allowed) and that
the Commission shauld provide a fuller expl,
tion as to why it believes allowing utilities full
recovery of kegitimate and verifiable stranded
costs is the correct course of action.

S’1 Eg, Legal Environmental Assistance,
Conservation Law Foundation.

¥2 g o TDU Systems.
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or modify IPP contracts).¥3 CCEM pro-
poses that open access, conversion rights,
and divestiture should cach be 2 precondi-
tion to a utility’s eligibility for any
stranded cost recovery. VT DPS submits
that, if the Commission adopts a stranded
cost rule, it should limit utility stranded
cost claims to those cases where the util-
ity can demonstrate that its costs have
been rendered unrecoverable as a direct
result of the final rule.5*

A number of cammenters object that
the proposed rule contains no provisions
for non-transmission-owning utilities to
collect stranded costs. s> Tilinois Munici-
pal Electric Agency asks the Commission
to consider providing a forum for
municipals to recover stranded costs from
their customers under the same guidelines
as investor-owned utilities. Recognizing
that the FPA gives the Commission no
general jurisdiction over municipalities
for purpases of rate regulation,¥¢ Nlinois
Municipal Electric Agency argues that
the FPA nevertheless does not prevent
the Commission from providing a forum
for municipalities that may experience
stranded costs as a result of new federal
regulations. NE Public Power District,
RUS, and rural electric cooperative com-
menters object that the NOPR gives pub-
lic utilities a2 greater chance than other
transmitting utilities to recover stranded
costs from departing customers by offer-
ing public utilities two avenues of recov-
ery (an exit fee under a power sales
contract or a transmission surcharge) but
offering other transmitting utilities only
onc avenue (a transmission surcharge),5”

Regulations Precmbles
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PA Munis objects that the Commis-
sion’s propgsal to impose stranded costs
only on wholesale requirements customers
(and not on ather wholesale customers) is
unduly discriminatory and counter to the

goals of the Open Access NOPR. It sub- -

mits that the Commission’s proposal. by
subjecting a whalesale requirements cus-
tomer to increased transmission rates for
stranded costs not levied on other whole-
sale customers, is indistinguishable in
substance from the pre-Order 436 plan
held to be discriminatory in Maryland
People’s Counsel v. FERC.®

ELCON and others™? urge the Com-
mission to clarify that stranded costs do
not arise when a customer leaves a system
because its plant becomes.uneconomic or
the custamer wishes to co-generate or self-
generate. They note that *'[t]hese alterna-
tives have always existed and do not arise
from new opportunities for whalesale and
retail wheeling. 5%

Commission Canclusion

We reaffirm our preliminary determi-
nation that the recovery of legitimate,
prudent and verifiable stranded costs
should be allowed. Having considered the
arguments raised by the commenters that
oppose stranded cost recovery. we ron-
tinue to believe that utilities that entered
into contracts to make wholesale require-
ments sales under an entirely different
regulatory regime should have an oppor-
tunity to recover stranded costs that oc-
cur as a result of customers leaving the
utilities’ generation systems through
Commissien-jurisdictional open access
tariffs or FPA section 211 orders,8! in

53 E.g.. EGA, LG&E. EGA and LG&E fur-
ther argue that if a utility is able to abrogate a
QF contract. a QF should be entitled to recover
its costs based upon the same equities of reliance
upon governmental approvaks, changed regula-
tory regimes. and reasonable expectation. .

5 VT DPS argues that under Order Na. 636,
the Commission allowed! recovery of costs that
would be rendered “unrecoverable™ because the
costs would not be incurred to provide transpor-
tation service and because there would be no
wholesale load from which to recover the costs.
It suggests that when a utility loses wholesale
load or 2 municipality establishes a new distri-
bution system, the utility's costs are not neces-
sarily rendered unrecoverable.

5 E.g.. PA Munis, Missouri Joint Comunis-

sion, TAPS, Municipal Energy Agency Ne-
braska.

131,036

ST6But see FPA section 212(a), 16 US.C.
824k(a).

57 RUS objects that, at the same time, an
RUS-financed cooperative that is a transmitting
utility would be reguired 10 provide reciprocal

open access to its public wutility suppBer, which
is also its customer and its competitor.

5% 761 F.2d 768 (D.C. Cir. 1985).

5% E.g.. VA Com, DE Muni, LG&E, Moun-
tain States Petroleum Assoc.

5% E1CON Juiy 25, 1995 Comments at p. 6.

21 Hereafter referred to collectively as the
“new open access” or “opTn access transmis-
ton. "™

Federal Energy Regulatory Commis;lon

DOE003-0479

—

1835 -

Obtained and made public by the Natural Resources Defense Council, March/April 2002



.
H
:
%
3
H

342 52396

order to reach other power suppliers. As
we ‘indicated in the Supplemental
Stranded Cost NOPR, we do not believe
that utilities that made large capital ex-
penditures or long-term contractual com-
mitments to buy power years ago should
now be held responsible for failing to fore-
see the actions this Commission would
take to alter the use of their transmission
systems in response to the fundamental
changes that are taking place in the in-
dustry 552 We will not ignore the effects of
recent significant statutory and regula-
tory changes on the past investment deci-
sions of utilities.™®3 While, as some
commenters point out, there has always
been some risk that a utility would lose a
particular customer, in the past that risk
was smaller. It was not unreasonable for
the utility to plan to continue serving the
needs of its wholesale requirements cus-
tomers and retail customers, and for those
customers to expect the utility to plan to
meot fUture customer nceds. With the
new open access, the risk of losing a cus-
tomer is radically increased. If a former
wholesale requirements customer or a for-
mer retail customer uses the mew open
access to reach a new supplier, we believe
that the utility is entitled to recover legit-
imate, prudent and verifiable costs that it
incurred under the prior regulatory re-
gime to serve that customer. 5%

We learned from our experience with
natural gas that, as both a legal and a
policy matter, we cannot ignore these
costs. During the 1980s and early 1990s,
the Commission undertook 8 series of ac-
tions that contributed to the impetus for
restructuring of the gas pipeline industry.
The introduction of competitive forces in
the natural gas supply market as a resuit
of the Natural Gas Policy Act of 197855
and the subsequent restructuring of the
natural gas industry left many pipelines
holding uneconomic take-or-pay contracts

Regulations Preambles
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with gas producers. When the Commis-
sion initially declined to take direct ac-
tion to alleviate that burden, the US.
Court of Appeals for the District of Co-
lumbia Circuit faulted the Commission
for failing to do s0.5% The court noted
that pipelines were “caught in an unusual
transition” as a result of regulatory
changes beyond their contro}.5%

As we stated in the Supplemental
NOPR, the court’s reasoning in the gas
context applies to the current move to a
competitive bulk power industry. Indeed,
because the Commission failed to deal
with the take-or-pay situation in the gas
context, the court invalidated the Com-
mission’s first open access rule for gas
pipelines. Once again, we are faced with
an industry transition in which there is
the possibility that certain utilities will be
left with large unrecoverable costs or that
those costs will be unfairly shifted to
other (remaining) customers. That is why
we must directly and timely address the
costs of the transition by allowing utilities
to seck recovery of legitimate, prudent
and verifiable stranded costs. At the same
time, however, this Rule will not insulate
a utility from the normal risks of competi-
tion, such as self-generation, cogenera-
tion, or industrial plant closure, that do
not arise from the new availability of non-
discriminatory open access transmission.
Any such costs would not constitute
stranded costs for purposes of this Rule.

We are issuing the Stranded Cost Final
Rule simultaneocusly with the Open Ac-
cess Final Rule because we believe that
the recovery of legitimare, prudent and
verifiable stranded costs is critical to the
successful transition of the electric indus-
try to a competitive, open access environ-
ment. We believe that pur decision today
will be upheld by the courts. While the
D.C. Circuit is still considering the vari-

52 FERC Statutes and Regulations § 32.514

at p. 33,101-02,

58 Contrary to NRRI's claim, and as ex-
plained in the NOPR (See, e.g., FERC Statutes
and Regulations 132,514 at p. 33.063-68). the
electric industry’s tramsition to 2 more compeli-
tive market is driven in large past by statutory
x regulatory changes beyond the utilities’ con-

34 As a result, the opportunity for wholesale
stranded cost recovery under this Rule is limited
Lo utilities that provided sales of generation and

Federal Energy Regulatory Cemmission

transmission under whetesale reauirements con-
tracts, and to wtilities that provided scrvice 1o
retail customers that convert to wholesale cus-
tomer status, and that face the potential inabil-
ity to recover costs when their customers are
able to reach new suppliers through open access
transmission.

385 15 U.5.C. 3301 et seq.
55 AGD. 824 F.2d at p. 1021.
5% Id, at p. 1027.
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ous appeals of Order No. 636,58 it has
already upheld, in at least two instances,
our ultimate decision to allow the recov-
ery of costs stranded in the transition to a
competitive natural gas industry5® As a
result, we reject the suggestions of some
commenters that a utility’s obligation to
comply with the provisions of the Open
Access Final Rule should be conditioned
upon final court approval of the Stranded
Cost Final Rule. We also decline other-
wise to condition a utility’s ability to re-
cover its stranded costs. As described in
greater detail in Section IV.].8, if a util-
ity can make the necessary evidentiary
showings, it will be eligible for stranded
cost recovery.

With regard to the magnitude of poten-
tial wholesale stranded costs, 2s the Sup-
plemental Stranded Cost NOPR
recognizes, the level may be small relative
to that of retail stranded costs. Neverthe-
less, wholesale costs may be stranded as a
result of open access transmission. Be-
cause the significance of such costs to the
utilities that would face them may be
great (and the prospect of not recovering
such costs could erode utilities’ ability to
attract capital and be very detrimental to
a diverse array of utility sharcholders),
we believe that we have a responsibility
to allow for the recovery of such costs.

We disagree with the commenters who
contend that this Rule would discriminate
against certain segments of the industry,
such as non-transmission-owning utilities
(who would not be allowed to caollect
stranded costs) or whaolesale requirements
customers (who would be subject to
stranded cost charges while cther whole-
sale customers would not). These com-
menters misconstrue the purpoese of this
Rule and the nature of the stranded costs
for which this Rule would allow recovery.
This rule is designed to address a new and
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specific problem: The fact that a utility
that historically has supplied bundled
generation and transmission services to a
wholesale requirements customer and in-
curred costs to meet reasonably expected
customer demand may experience
stranded costs when its customer is able
to reach a new generation supplier due to
the availability of open access transmis-
sion. This rule proposes a solution to that
problem by allowing the recovery of legit-
imate, -prudent and wverifiable costs in-
curred by a utility to provide service to a
wholesale requirements customer that
subsequently becomes, in whole or in
part. an unbundled wholesale transmis-

- -sion services customer of the utility. The

opportunity for extra-contractual whole-
sale stranded cost recovery is allowed for
only a discrete set of requirements con-
tracts for which the utility can demon-
strate that it had & reasonable
expectation of continuing service, as well
as for retail-turned-wholesale situations in
which the utility satisfies the necessary
evidentiary criteria. Thus, the fundamen-
tal premise of this rule—namely, that a
utility should have an opportunity to re-
cover reasonably-incurred costs that arise
because open access use of the utility's
transmission system enables a generation
customer to shop for power——would not
apply to a non-transmission-owning util-
ity that, by definition, has no transmis-
sion by which its generation customer can
escape to another supplier.

The same historical relationship dis-
cussed above, including the expectation of
continued service, justifies imposing the
stranded costs covered by this rule on
wholesale requirements customers only
{not on non-requirements customers that
contract separately for transmission ser-
vices to deliver their purchased power).
Requirements customers historically were

52 Pipeline Service Obligations and Revisions
to Regulations Governing Sclf-Implemerting
Transportation Under Part 284 of the Commis-
sion’s Regulations; and Regulation of Natural
Gas Pipelines After Partial Wellhead Decontral,
Order No. 636, 57 FR 13267 (April 16, 1992),
FERC Statutes and Reguiations 130,93
(1992), order on reh'g, Order No. 636-A. 57 FR
36128 (August 12, 1992), FERC Statutes and
Regulations § 30.950 (1992); order on reh’g, Or-
der No. 636-B, 57 FR 57911 (D ber 8,

No. 92-1485, et al, (D.C. Cir. Oral Argument
Held Feb. 21, 1996).

S8 Sec. c.g.. Public Utilities Commission of
the State of California v. FERC, 988 F.2d 154,
166 (D.C. Cir. 1993) ("FERC, with the backing
of this court. has been at pains to permit pipe-
Bines to recover these (take-or-pay) costs, which
have accumulated less through mismanagement
or )

1992), 61 FERC 161,272 (1993), reh’g denied,
62 FERC 161.007 (1993). appeal pending
United Distribution Companies, et al v. FERC,

131,036

lation by the pipelincs than through
an atherwise beneficial transition to competitive
gas markets.”); Western Resources, Inc. v.
FERC, 72 F.24d 147 (D.C. Cir. 1995).
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long-term customers who typically did
0ot expect to take service from other sup-
pliers. Utilities thus assumed they would
continue serving these customers and
may have made significant investments
based on that lonp-term expectation. In
contrast, utilities <#d not (and do not to-
day) geners#y make investments for
short-t~m tconomy-type transactions.
R=«nier, such transactions were entered
into only when the utility temporarily
had available capacity or energy that
could be provided to the buyer at 2 price
lower than the buyer's decremental cost.
The utility was not obligated in any
way—either explicitly or isplicitly—to
provide for the needs of notrequirements
customers. Because coortination transac-
tions were not the catse of stranded in-
vestment decisiens, it would be
inappropriate to allocate such costs to
noR-requiremests CUSLOMETS.

Further, although some commenters ob-
ject that the Rule would give public utili-
ties @ greater opportunity than other
transmitting utilities to recover stranded

‘costs, our jurisdiction over transmitting

utilities that are not also public utilities is
limited. ¥{ the selling utility under an
existing contract is a transmitting utility
that is not also a public utility, its whole-
sale requirements contracts are not sub-
ject to this Commission's jurisdiction.
Thus, we can allow such a transmitting
utility to recover stranded costs only
through Commission-jurisdictional trans-
mission rates under sections 211 and 212
of the FPA. Nevertheless, in the context
of a specific section 211 case, we would
expect 'to apply similar principles to the
extent possible to assure full stranded cost
recovery. We also encourage such trans-
mitting utilities 1o negatiate mutually
agreeable stranded cost provisions with
their customers.

 In the Supplemental Stranded Cost
NOPR, the Commission made a
preliminary finding that the Cajun court
decision does not bgr the recovery of
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stranded costs as proposed in the NOPR
and set forth our reasoning in suppori of
that finding 5!

Various commenters contend that the
proposal to permit recovery of stranded
costs at all, or particularly through trans-
mission rates of departing customers, fails

to address the Cajun court's concerns, 552 -

commenters repeat many of the
Same arguments previously raised in this
dressed. Some commenters argue that in-
cluding generation-based stranded costs
in transmission rates is an anticompeti-
tive tying arrangemcnt and that Cajun
compels the Commission to abandon this
*opeet of ity stranded cust proposal or, at
2 minimum, to explain how the chosen
method of recovery differs from that ~--
manded in Cajun,53

Several commenter 2% question
whether the NOPR's stranded cost provi-
sions would undermine the “meaningful™
access to alternative suppliers referenced
by the Cajun court.™ For example, Ar-
kansas Cities asserts that the Commission
has failed to address whether a transmit-
ting utility retains market power over
transmission even after imposition of an
open access tariff. It contends that this
question is vital to determining whether
imposition of stranded costs would inter-
fere with a wholesale transmission. cus-
tomer's meaningful access to other power
suppliers.

Some commenters also submit that the
proposed procedures for a customer to ob-
tain an estimate of its stranded cost lia-
bility are inadequate because they do not
ameliorate the uncertainty confronting
the customer, which was 2 concern of the
court in Cajun. ‘They suggest that 2 cus-
tomer would still face the prospect of liti-
gation concerning whether a proposed
stranded cost charge is appropriate. 5%

Other commenters argue that Cajun re-
Quires a trialtype evidentiary hearing
before —tranded costs may be recovered.

0 28 F.3d 173 (D:C. Cir. 1994) (Cajun).

*! FERC Statutes and Regulations §32.514
atp. 33,10506.

¥ Eg. APPA. ABATE, ELCON, Central Ii-
linois Light, IL Com, VT DPS.

¥3 See, eg.. ELCON, American Forsst & Pa-
PEI’.MMWEC,CI}III.ILCMII.PACGR.VT
DPS. Education, DE Munj. IN Industrials,

Federal Energy Regulatory Commission

"Texas-New Mexico, Las Cruces, b Didge_ Sul-
ks,

fallkc County, Tokal Petroleum, NM Industrial
PA Mumis.

B¢ Eg.. Arkansas Cities, PA Mumis, NM fn-
dustrials.

55 See Cajun, 28F.3d at p. 179,
3% See, e.g.. Suffolk County, Arkansac Cities,

Education.
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They question whether the Commission’s
generic proposals on open access and the
Commission's statements about the need
to recover stranded costs are adequate. ¥’
ELCON references the Cajun court’s
statement that “if the Commission is
wromatﬂtewtsetconcemingtbeposﬁ-
bility of legitimate stranded investment
cost, it is not fair or reasonable to create
such a mechanism for AL 5 N
CON submits that the factual record does
not demonstrate any significant wholesale
stranded cost problem and, as a result, 2
final rule allowing recovery of such costs
would not be "fair or reasonable.”

Many other commenters, in contrast,
believe that the NOPR is distinguishable
from the case thadt was before the court in
Cajun and that the Commission has fully
addressed the Cajun court’s concerns. Ac-
cording to the Coalition for Economic
Competition, this proceeding is very dif-
ferent fram the Cajun proceeding because
the proposed rule would not automati-
cally permit utilities to charge market-
based rates: The Coalition for Economic
Competition states that in the absence of
generic market-based rate authorization,
there is no basis in Cajun for barring the
recovery of stranded investment in trans-
mission tariffs.5®

A number of commenters agree with
the Commissian that the Cajun court was
concerned with the need for a more com-
Pplete explanation of the basis for stranded
cost recovery and the mechanism selected
for such recovery. These commenters be-
lieve that the NOPR provides both the

Regulations Preambles -
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evidentiary record for addressing these .

concerns on a generic basis and the oppor-
tunity for all participants to present evi-
dence and arguments.5®

Noting the Cajun court’s concern as to
whether the wholesale customer in that
case had “"meaningful™ access to alterna-
tive suppliers, 2 number of commenters
agree that the Commission, through the
open access provisions of the NOPR, is in
fact providing wholesale customers mean-
ingful, ‘reasonable access to altermative
suppliers. ! '

As evidence that the Cajun court was
concerned with inadequate explanation
and procedures and did not find that
stranded costs could never be justified,
several commenters point out that the
Cajun court did not mention the D.C.
Circuit's landmark decision in AGD,

which strongly supports stranded cost re-

covery 2 For example, Coalition for Eco-
nomic Competition suggests that
construing Cajun to hold that stranded
cost recovery is always anticompetitive
would be at odds with AGD and other
decisions that have upheld the Commis-
sion’s policy of allowing recovery of the
costs of the transition to competitive mar-
kets. 608 '

Numerous commenters also support the
Commission’s conclusion that stranded
cost” recovery through transmission rates
is not a2 tying arrangement.%* Among
other things, these commenters argue
that a tying claim requires that the de-
fendant force the sale of a separate prod-
uct with the sale of a product over which

* E.g. PA Com, NY Com, RUS.

€. Cajun, 28 F.3d at p. 179 (emphasis in
original).

#9.SC Public Service Autharity motes this dis-
uncﬁmswﬂannmmup. 78): "In
&mﬁnmmmmnmu&:m
of stranded assets as an abstract matter, but
specifically as an integral part of a set of tariffs
designed to justify marketbased rates on the
basis lhlhommmlwml-
igated market power despite the provisin per-
mitting recovery of stranded assets.” It suggests
that if the Commission decides ta allow utikities
to recover stranded costs from departing cus-
tomers. any utility recovering such costs should
not be ailowed to charge market-based rates.

€90 See, ez, EEL, NEPCO, Centerior, Electric
Consumers Alliance, Southern.

w'E.g_OmahaPPD.CmEd-Hu’idﬂPﬂwer

Corp. Com Ed also submits that the armument

131,036

byﬂnpeﬁﬁutnin&hnht”t}mrnllyis
no such thing as stranded investment, enly a
failure to compete” ignored the circumstances
under which the investments were made. It
states that electric wtilities did not incur the
costs of generation facilities (and long-term: fuel
and power supply contracts) because they were
less efficicnt compctitors, but to satisfy their
ablgation in 2 fully-regulated market to provide
service to all who request jit.

€2 See, e.z.. Com Ed, Coaliticn for E
Competition, NYSEG, Entergy.

3 See, e.£.. KN Energy, Inc., 968 F.2d 1295
at p. 1301 (D.C. Cir. 1992), Elizabethtown Gas
Co. v. FERC. 10 F.3d 866, B74 (D.C. Cir. 1993).

“! E.g.. EEL Com Ed. Consumecrs Power, So-
Cal Edison. Sait River, Entergy.
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it has market power, and that here there
is no second product being tied to trans-
mission. Several commenters also suggest
that, in any event, stranded cost recovery
as proposed in the NOPR would be con-
sidered a legitimate business justification
under the antitrust laws. %5 Com Ed ex-
plains that the Commission, as part of its
effort to enhance competition in genera-
tion by opening up the transmission net-
work, is avuiding placing on utilities the
entire burden of the stranded costs result-
ing from their past regulatory obligations:
it is not permitting utilities 1o maintain a
monopoly of power sales.
Commission Conclusion

We reaffirm that we do not interpret
the Cajun court decision as barring the
recovery of stranded costs. The court in
that case did not bar stranded cost recov-
ery, as some commenters suggest; it in-
stead found that the Commission had not
provided adequate proceedings and had
not fully explained its decision. The Com-
mission had failed to hold an evidentiary
hearing concerning whether the inclusion
of a stranded cost recovery provision in a
particular utility’s transmission tariff,
along with other provisions in the tariff,
resulted in the adequate mitigation of En-
tergy’s market power so as to justify mar-
ket-based rates. The court also found that

- the Commission had failed to explain ade-

quately its approval of the stranded cost
provision, among other provisions. In con-
trast, as discussed below, we have ad-
dressed in this consolidated proceeding
(the Stranded Cost NOPR, the Supple-
mental Stranded Cost NOPR, the Open
Access NOPR, and the Open- Access/
Stranded Cost Final Rule) all of the Ca-
Jun court’s concerns.

Our interpretation of Cajun is bolstered
byam;ntopixﬁmofﬂmCmnanp—

Regulations Preambles
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peals for the D.C. Circuit (the same cir-
cuit that decided Cajun) that confirms
the validity of Commission imposed
stranded cost recovery mechanisms in the
transition to competitive markets. In
Western Resources, Inc. v. FERC,%% the
court affirmed the Cammission’s decision
to allow the recovery of costs stranded in
the transition of the natural gas industry
to a competitive market. %’ We believe
that, by this decision, the court has again
affirmed the Commission’s ability to al-
low stranded cost recuvery, as long as we
follow adequate procedwres and explain
our decision. 50

We are providing in this proceeding the
evidentiary record to support our decision
10 allow the recovery of legitimate, pru-
dent and verifiable stranded costs on a
generic basis. We also are ensuring the
“meaningful” access ta alternative sup-
pliers that was identified as a concern of
the Cajun court. The Open Access Final
Rule is designed to attack one essential
clement of market power—namely, con-
trol over transmission access. The stan-
dard we arc adopting for transmission
service is far stricter than the standard
we used at the time Cajun was decided:
we now require non-discriminatory open
access transmission, as well as a code of
conduct and non-discriminatory sharing
of transmission information (OASIS). The
collective effect of these actions is that
public utilities that own, control or oper-
ate interstate transmission facilities will
not be able to favor their own generation
and will have to compete on an equal
basis with other suppliers.5® ARl public
utilities that own, control or operate facil-
ities used for transmitting electric energy
in interstate commerce will have tariffs
on file that offer to any eligible customer
any transmission services that the public

5 See State of Illincis ex rel, Burris v, Pan-
handie Eastern Pipe Line Co, 935 F.23 1469,
1483 (7th Cir. 1991), cert. denied, 502 U.S. 1094
€1992) (pipeline's refinal to transport gas that
mmmwmmw
plier was “genuinely and reasonabiy motivated
by the need to limit its potential take-or-pay
liabimy.mtbyaddntominmitsmm
oly pasitien by excluding competition in the sale
of natwal gas™): City of Chanute v. Williams
Natural Gas Company, 743 F. Supp. 1437 (D.
Kan.), aff'd, 955 F.2d 641 (7th Cir. 1990) (pipe-
line’s refusal w transport third-party gas was
motivated by legitimate business comcerns, in-

Federal Energy Regulatory Commission

ciuding desire te prevent take-or-pay liability,
not by an anticompetitive motive).

€572 F.3d 147 (D.C. Cir. 1995).
€7 14 at p. 152.

% As we noted in the Supplemental NOPR,

the same court had earlier instructed the Com-
mission in the AGD case that the Commission
musst consider the transition costs borne by regu-
lated utifities when the Commiission changes the
regulatory sules of the game. FERC Statutes
and Reguiations § 32,514 at p-33,106.

9 14. at p. 3306567,

¥31,036
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utility could provide to itself, and under
comparable terms and conditions.

We note that the Cajun court identified
several provisions in Entergy’s proposed
tariff as potentially restraining competi-
tion: Entergy's retention of sole discretion
to determine the amount of transmission
capability available for its competitors’
use:51% the point-to-point service limita-
tion;5!! the failure to impose reasonable
time limits on Entergy’s response to re-
quests for transmission service:5!2 and
Entergy's reservation of the right to can-
cel service in certain instances$!? even
where a customer had paid for transmis-
sion system modifications.5™ These types
of provisions, which have the potential to
restrain competition, will not be allowed
under the Open Access Rule. On the con-
trary, the Final Rule pro forma tariff
contains terms and conditions to ensure
the provision of non-discriminatory trans-
mission service. In addition, the require-
ments that a public utility take service
under its own tariff, adopt a non-discrimi-
natory transmission information network,
and separate power marketing and trans-
mission functions further ensure non-dis-
crimination and remove constraints to
fair competition. Thus, the nondiscrimi-
natory open access transmission that is
the hallmark of this Rule is designed to
ensure meaningful access to alternative
supplicss and goes far beyond that which

Regulations Preambles
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was offered in the transmission tariff that
was under review in Cajun.

We also have addressed the -Cajun
court’s concern over the method of recov-
ery. In that case, Entergy proposed to
include a charge in the departing cus-
tomer's transmission rate to recover its
stranded investment costs, The court said
that this might constitute an anticompe-
titive tying arrangement.?’5 As we ex-
plained in the Supplemental NOPR, the
stranded cost recovery procedure we pre-

-scribe in this Rule is a transitional mecha-

nism only that is intended to enable
utilities to recover costs prudently in-
curred under a different regulatory re-
gime. The purpose and effect of. the
stranded cost recovery mechanism that
we approve in this Rule is to facilitate the
transition to competitive wholesale power
markets. Although we recognized in the
Supplemental NOPR that stranded cost
recovery may delay some of the benefits
of competitive bulk power markets for
some customers, such transition costs
must nevertheless be addressed at an
carly stage if we are to fulfill our regula-
tory responsibilities in moving to competi-
tive markets. The stranded cost recovery
mechanism that we direct here is a neces-
sary step to achieve pro-competitive re-
sults. In the long term, the Commission’s
rule will result in more competitive prices
and lower rates for consumers.

$101n contrast to the tariff under review in
Cajum, the Final Rule pro forma tariff provides
that available transmission capability (ATC)
must be calculated and posted on the transmis-
sion provider's Open Access Same-time Informa-
tion System (OASIS) pursuant to new Part 37—
OPEN ACCESS SAME-TIME INFORMA-
TION SYSTEM AND STANDARDS OF CON-
DUCT FOR PUBLIC UTILITIES of the
Commission’s regulations. Section 37.6 provides
in pertinent part that along with posting. its
ATC on its OASIS node, a public utility must
make all data used in the calculation publicly
available, on request. Section 37.4 provides that
employees of the public utikity and any affiliste
that are engaged in merchant functions are pro-
hibited from having preferential access to any
transmission-related information. Additionally,
the regulations provide auditing and monitering
procedures to safeguard against discriminatory
practices. N

12 1n contrast to the tariff under review in
Cajun, the Final Rule pro forma tariff requires
the provision of point-to-point and network ser-
vice.

131,036

S2 In contrast to the tarifl under review in
Cajun, the Final Rule pro forma tarif{ requires
reasonable time limits for responses to transmis-
sion requests. Specifically, Section 12.5 provides

receipt of 2 completed application.

$BIn contrast to the tarill under review in
Cajun, the Final Rule pro forma taniff does not
allow finm transmission sefvice to be cancelled
ﬂmmmhshmmmd.ﬂmvu;
Section 7.3 of the Final Rule pro forma variff
does provide that in the event of a customer
default, the transmission provider may, in ac-
cordance with Commission policy, file and initi-
ate a proceeding with the Commission to
terminate service.

ae Cajun, 28 F.3d at p. 179-80.

15 Notably, the coart stated: “This is. in es-
sence, a tying arrangement, (citation omitted),
and it might be fine if the purpose of the ar-
rangement were not to cabin Entergy’s market
power.” id. at p. 177.7B (emphasis added).
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The Commission’s approach also is con-
sistent with the traditional regulatory
concept of cost causation. We do not be-
Lieve it is an illegal tying arrangement to
hold a customer accountable for the con-
sequences of leaving an incumbent sup-
plier if, under our rules, the incumbent
supplier must show a reasonable expecta-
tion of continuing service before it can
recover stranded costs from the customer.

Further, in response to the Cajun
court’s concern that the Commission had
failed in that case to explain adequately
its approval of the stranded cost provision
and other provisions, we have provided in
this proceeding a detailed explanation of
the fundamental industry and regulatory
changes that have given rise to the poten-
tial for stranded costs; the transitional
nature of stranded costs; the critical need
to deal with these costs in order to reach
more competitive wholesale markets; and
the consumer benefits that will result
from competitive generation markets. We
also have provided a detailed explanation
of the terms and conditions in the Final
Rule pro forma tariff that will mect the
non-discriminatory open access service re-
quirement. )

Scveral commenters (and the Cajun
court) express concern for the need to
provide as much certainty as possible for
departing customers concerning their po-
tential stranded cost obligation. Without
some certainty, customers may be unable
to shop for altemative suppliers. In re-
Sponse to these concerns, we have modi-
fied the stranded cost recovery

. mechanism to inciude a formula for calcu-

lating 2 departing customer’s potential
stranded cost cbligation. As discussed in
greater detall in Section IV.].9, the reve-
nues lost formula is designed to provide
certainty for departing customers and to
create incentives for the parties to ad-
dress stranded cost claims between them-
selves without résort to litigation.

Regulations Preambles
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We conclude that we have fully ex-
plained our decision to allow the recovery
of legitimate, prudent and verifiable costs
that are stranded in the transition to
competitive wholesale bulk power mar-
kets. We akso have provided ample oppor-
tunity for all concerned to present
arguments and evidence on the issue. Fur-
ther, we have significantly strengthened
our open access requirements to ensure
mitigation of transmission market power.
Thus, we have fully addressed the con-
cemns of the Cajun court.

3. Responsibility for Wholesale Stranded

In the Supplemental Stranded Cost
NOPR, the Commission made a prelimi-
nary finding that direct assignment of
stranded costs to the departing wholesale
generation customer is the appropriate
method for recovery of such costs. 516

Numerous parties representing all con-
stituencies support direct assignment of
stranded costs to the departing genera-
tion customer5" These commenters ar-
gue, among other things, that direct
assignment is consistent with the cost
causation principle and preferable to in-
creasing the delivered price of electricity
to a whole region through the impesition
of a wires charge, and that recovery of
stranded costs from remaining customers
would not be in the public interest. Sev-
eral state commenters seek assurance
from the Commission that native load
customers will be held harmless from
stranded costs resulting from other cus-
tomers leaving the system$® KY Com
submits that the possible results of a
broader assessment of stranded costs,
with the related uncertainty of its impact
on the utilities® cost of capital, is more
problematic in the long run than the pos-
sibility that the direct assignment of
stranded costs would deter customers
from shopping for power. -

16 FERC Statutes and Regulations 132514
=* n. 33.108.

V7 See, e, EEL AUsnuc oy arisona. Car-
olina PE&L. Centerior. Com Ed. Duke, hiras
Duquesne, Florida Power Corp, Omaha PPD,
Alcoz, AEC & SMEPA, BGLE, Central Electnc,
Detroit Edison, E1 Paso, Montana-Dakota Utili-
ties, Ohio Edison, PECO, PSNM, Southern, Si-
era. SoCal Edison, Tucson Power. Utilities For
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e e e

Improved Transition, Cajun, NRECA, EGA,
Electric Consumers Alliance, FL. Com, PA Com,

"Knoxville, Sait River, KY Com, ND Com, Cali-

fornia DWR, LA DWP, TVA, Utiity Investors
Analvsts, Tenae Utilities, LGXZE, Utility Share-

S48 Eg. NC Com, UT Com, NJ Ratepayer

Advocate.
¥ 31,036
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Although TAPS opposes stranded cost
recovery in general, it submits that, if the
Commission decides to allow recovery, the
Commission should directly assign
stranded costs and not spread them across
the board ta all transmission users.

Several commenters also oppose any al-
location of stranded cost liability to share-
holdcrs."’ -

Some commenters state that direct as-
signment of stranded costs sends the cor-
rect pricing signals during the transition
to a competitive regime. For example,
Eléctric Consumers Alliance states that a
wholesale customer should be able to gb-
tain power elsewhere, but that the motive
to do so should not be to escape responsi-
bility for sunk investments made on its
behalf. El Paso submits that failure to
make the departing generation customer
liable for stranded cost recovery would
create a “first-off” incentive; the custom-
ers that leave the system first would not
suffer from higher future rates designed
to recover prudently incurred costs from
the reduced base of remaining customers.

Some commenters support direct as-

‘Signment but oppose recovery of stranded

Costs through transmission rates. These
commenters prefer an exit fec or lump-

" Regulations Preambles
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sum approach that would refiect cost cau-
sation in an unbundled fashion.5® DO}
maintains that a transmission adder is
analogous to an excise tax and that the
excise tax approach would distort pricing
signals and customers' decisions on the
use of electric power. It submits that the
lump-sum approach, on the other hand,
wuould establish a fixed. sunk liability that

would not depend upon how much trans-

mission service the departing customer
takes in the future

. Other commenters oppose direct assign-
ment as being inconsistent with wholesale
competition.52 They argue that placing
all of the responsibility for stranded costs
on departing generation customers would

customers from switching to
other generation providers and would
thereby inhibit competition.$23 Some com-
menters also assert that departing genera-
tion customers are not the sole “cause” of
stranded costs®* VT DPS contends that
direct assignment cannot be reconciled
with the Commission’s refusal to allow the
imposition of exit fees by gas pipelines
when their wholesale customers depart, &5

Some commenters support spreading

the burden of stranded costs broadly

among departing customers, shareholders,

©'° Ez., SCE&G, Com Ed, Ky Com, NC Com.
SCE&G states that the Commission misintes
preted its previous comments by suggesting in
the Supplemental NOPR that SCEAG believed
mmnmmu&em

0 E.g., Texas Utilitics, DOJ.

©'In its reply comments, Utility Working
erpdkpntesDOJ‘smﬂntamns-
nissiontdderisuulogmtommﬂsemmd
would distort competition. It argues that DOJs
chimofprimdkur&mimuathehdﬂmthe
mtsdntmnldbcasodamed'imaumﬁs-
a'madderconsistcfawﬁmnlﬂwm
utility’s marginal cost that had regulatory ap-

proval. Utility Working Group says that be-

cause the utility's price and its competitor’s
plicewmtontaintliss:mechugefnrhuﬁl-
ity'’s sunk and regulatory costs (the difference
b:thentlrudmy'sncuhudnulndinh-
cremental cost). they will compete on the basis
of their respective incremental costs. It ako
suggests that transmission adders can be de-
simmalnmp-mmbsksoﬂnttbeymm
tied to the amount of electricity purchased.

‘* Eg. ELCON, NYMEX, IL Industriak,
Missouri-Kansas Industriais, Philip Morvis, Fer-
tilizer Institute, Coalition on Federal-State Is-
sues. )

131,036

3 Some commenters alse oppose the Commiis-

tion-related costs through transmission rates as
being in contravention of cost-causation princi-
ples (e£.. VT DPS) or in violation of section
212(a) of the FPA, which they contend limits
mmymmmm«lms(e&.
IL Industrials, Las Cructs).

€ E.5.. ELCON, IL Industrials, NY Energy
BumTXIndmuhls.Mmui-Karsas!Mus-
triak, Caparo, IBM, PA Munis, Education. For
example, Caparo submits that business decisians
byincunhentutﬂiﬁsmthzcasen(mmﬂed
costs. |

% In support of this propositien, the VT DPS
cites Transwestern Pipeline Co., 44 FERC
161,164 at p. 61.536 (1988) El Paso Natura}
Gas Co., 47 FERC §61,108 at p. 61,314 (1989);
El Paso Natural Gas Co., 72 FERC 161,083
(1995). It also contends that the Commission
recently treated a notice provision in an Ei Paso
contract 2s a conclusive, rather than a rebutta-
ble, presumption. VT DPS cites other differ-
ences between the Commission’s treatment of
them!,ralnsmutdeﬂﬁcmimyindm-
uis.lt-owsmnr(:mnisimhsmwv-
posed to allow existing wholeszle electric
Customers to get oul of their contracts early, as
it did in the gas area.
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and remaining wholesale customers on the
basis that it would be equitable for all
industry stakeholders to share both the
benefits and the costs of the transition to
competition.5%

Others support spreading the costs to
all custorhers through, for example, a
meter charge to all utilities (to be passed
on 1o customers), a one-time charge across
the tatal market base, an access fee on the
transmission system, or a component of
transmission rates.*” Nordhaus proposes
a uniform natiocnal tax on all customers,
at 2 rate that declines over time in a
predetermined manner. He submits that
this approach would remove. “gaming”
between utilities and potential exiters,
would ensure that the stranded costs are
not disproportionatcly loaded on price-
sensitive demanders (that is, exiting cus-
tomers), and would gradually disappear
over time in a predictable fashion,
thereby increasing the predictability of
the new market.

PA Munis disputes the Commission’s -

assertion in the Supplemental Stranded
Cost NOPR that there is no compelling
reason to assess costs broadly. It argues
that a broad-based recovery mechanism
that distributes uncconomic stranded
costs 10 all power users would minimize
the competition-inhibiting aspects of the
Commission'’s proposed surcharge on de-
parting generation customers. In a simi-
lar fashion, NSP states that across-the-
bmxdrmayfrnmanmesn{ﬂ\emid
would recognize the societal benefits to be
achieved from the transition to a competi-
tive bulk power market and would reflect
precedent set during the move to compe-
tition in the natural gas and telephone

Regulations Preambles
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industries. It submits that the cost per
service unit would be lower than exit fees
assigned to particular customers and
would eliminate the need for detailing
stranded cost exposure for each customer
contemplating leaving the system.

FTC submits that some investments
that now appear as stranded costs may
have been intended to benefit customers
over a wider arca than a single utility. It
suggests that national regional assess-
ment methods could recover stranded
costs undertaken to benefit these wider
groups of customers.

We also received comments suggesting
that less than full recovery of stranded
costs should be allowed. A sumber of com-
menters urge the Commission to require
some shareholder liability for strandcd
cost recovery to give utilities an incentive
to mitigate.5® Several of these com-
menters assert that utility shareholders
should be required to pay a portion of any
stranded costs (such 25-50 percent)
because at Jeast some of the responsibility
for stranded costs lies with poor business
decisions by utility management.5® Occi-
dental Chemical proposes that the Com-
mission grant utilities a *presumption of
prudence” in return for requiring them to
ahsofbaminimumo!ZSpement(uptoso
percent) of stranded costs, citing as sup-
port the Commission's precedent in the
natural gas industry.

Commission Conclusion

We reaffirm our decision that direct

assignment of stranded costs to the de-

wholesale generation customer
through cither an exit fee9 oy a
surcharge on transmission is the appropri-

% Eg. ELCON, IN Industriak, Reynolds,
Philip Morris, ABATE, Missouri-Kansas Indus-
trials, Abumi

& See, e.g.. American National Power, NIEP,
NSP, SBA, Coalitien on Federal-State Issucs,
Peonsylvania PEL, Consolidated Naturs! Gas,
Nordhaus, PA Munis. Consumers Power states
that it does not oppose direct assignment, but
asks that the final rule not preciude milities
from proposing alternative recovery mecha-
nisms, including those that assess stranded costs
on all trunsmission customers as part of the
transmission rate. It suggests that utilities
should not be preciuded from showing that there
may be tervailing to assess
stranded costs broadly amoag all transmission
customers {c.g., where the costs assignable to 2
particular cusiomer or group of customers may

Federal Energy Reguiatory Commission

be 50 high #s to create a dispute as to the
propricty of direct asignment).

“s«,q.m!?m&hpcr.'rm
Philip Morris, DE Muni, MT Com, IL Cam, K5
Com, Fertilizer Institute, Capars. Las Cruces,
IN Com, PA Munis, San Francisco, NRR1, Com-
petitive Eanterprise, ELCON, IN Industrials,
UT Industrials, NY Energy Buyers, ABATE,
CA Energy Co, Capare, Education, Reynolds.

€ See, e.g.. Fertilizer Institute, Caparo, DE
Muni, PA Munis, MT Com. San Francisco, EL-
CON, IN Industrials, NY Energy Buyers.

€0 A5 wsed in this Rule, “exit fee” refers 1o
the charge that will be payable by a departing
generation customer upon the termination of its
requirements contract with a utiity Gf the utjl-
ity is able to demonstrate that it ressonably
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ate method for recovery of such costs. We
believe it is appropriate that the depart-
ing generation customer, and not the re-
maining generation or transmission
customers (or shareholders), bear its fair
share of the legitimate and prudent obli-
gations that the utility undertook on-that
customer’s behalf, ;

In reaching this decision, we have care-
fully weighed the arguments supporting
direct assignment of stranded costs
against those supporting a2 more broad-
based approach, such as spreading
stranded costs to all transmission users of
a utility’s system. Recognizing that each
approach has advantages and disadvan-
tages, we conclude that, on balance, di-
rect assignment is the preferable

approach for both legal and policy rea-
sons.

One of the main reasons to adopt direct
assignment of stranded costs is that direct
assignment is consistent with the well-
established principle of cost causation,
namely, that the party who has caused a
cost to be incurred shauld pay it. Direct
assignment of stranded costs to departing
generation customers is particularly ap-
propriate given the nature of the

Cost recovery mechanism con-
tained in this Rule, which links the incur-
rence of stranded costs to the decision of a
particular generation customer to use
open access transmission to leave the util~
ity's generation system and shop for
power, and which bases the prospect of
stranded cost recovery on the utility’s
ability to demonstrate that it incurred
costs with the reasonable expectation that
the customer would remain on its genera-
tion system.

A broad-based approach, in contrast,
would violate the cost causation principle
by shifting costs to customers (such as
transmission users of the utility’s system)
that had no responsibility for stranding
the costs in the first place. In addition, if

" the Commission were to adopt a broad-

based approach, it would have to deter-
mine whether to base the transmission
surcharge on all users of a utility's trans-
mission system on 2 one-time, up-front
estimate of stranded costs (that is, each

Regulations Preombles
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utility claiming stranded costs would
make a one-time, comprehensive determi-
nation of stranded costs for the utility as
& whole) .or on an as-realized basis (the
surcharge would be based on actual cus-
tomer departures and would be adjusted
each time a customer departs). Each ap-
tion would have disadvantages that are
not present in the direct cost causation
approach we are adopting.

For example, 2 major disadvantage of
an up-front, broad-based- transmission
surcharge is that it in effect would charge
customers for costs before the costs are
incurred (i.e., before customers have even
decided to leave the utility’s generation
system) dnd could charge for costs that
may never be incurred (e.g., some custom-
ers may decide to stay on the utility’s
system as requirements customers). The
other option. a broad-based transmission
surcharge that would be adjusted as cus-,
tomers leave the utility’s system, also has
disadvantages. While this option might
recover stranded costs that are closer to
the actual amount incurred by the utility,
it could produce variability in transmis-
sion rates every time stranded costs from
a newly-departed customer are included
in the transmission surcharge and, in

turn, could possibly hamper efficient

power supply choices and efficient gener-
ator location decisions. These disadvan-
tages are not present in the direct
assignment

Direct assignment will result in 2 more
accurate determination of a utifity’s
stranded costs than would an up-front.
broad-based transmission surcharge. This
is because the stranded cost for any cus-
tomer is finally determined only if that
customer actually leaves a utility, More-
over, there is no stranded cost unless the
then-current market price of power for
the period that the utility reasonably ex-
pected to continue serving the customer is
below the utility’s cost. Thus, because the
circumstances of each departing customer
will be known. the amount of any
stranded cost liability be determined
with reasonable accuracy. Further. if a
customer docs not leave the utility or
leaves at some future time when the util-

(Footnote Continued)

expected to continuc serving the customer be-
yond the term of the 1), whether payabi
Inalnmpﬁmpaymmtor:nmoﬂiaﬁmd-

131,036

llmp-;umpaymem.ﬂhemdmeabun
be paid as a harge on the 'S trans-
tnission rate.)

Federal Energy Regulatory Commission

R

DOE003-0489

1845 -

Obtained and made public by the Natural Resources Defense Council, March/April 2002



342 5239

ity's costs are competitive, the issue need
not be addressed.

On this basis, the direct assignment ap-
proach is more siited to the recovery of
stranded costs as defined in this Rule
(including the reasonable expectation
standard and open acciss transmission
causation requiremient) than i a broad-
based approach. We expect that a utility
would have difficulty estimating in ad-
vance all of its stranded costs for_purposes
of an up-front, broad-based transmission
surcharge. In the face of this uncertainty,
the utility’s best strategy hkely would be
to try to recover through the broad-based
surcharge 2s much of its uneconomic as-
sets as possibie by clalming that afl of its
wholtsale customers are likely to depart
and-to leave large stranded costs. In this
regard, the broad-based appreach would
provide an incentive for a utility to try t0
recover the costs of all of its uneconomic
assets whether or not they were prudently
incurred. This is in contrast to what this
Rule provides, which is for recovery of
only those legitimate, prudent and verifi-
able costs that were incurred on behalf of
a specific customer based on a reasonable
expectation that the. utility would .con-.
tinue to serve the customer and that are

“stranded when the customer departs the

utility’s generation system by using. the
utility’s open access transmission. .
The direct assignment approach also
can be readily sdpplied to both wholesale
and retail-turned-wholesale departing
customers. It also can be adapted for re-
tall customers. Further, it works foc costs
stranded by a section 211 arder requiring
either a public utility, or a-transmitting
utility that is not also 2 public utility, to
provide transmission service. However,
this is not the case for a broad-based
approach, particularly an up-front, broad-
based approach. Assuming that a princi-
pal motivation for an up-front, broad-
based approach would be to recover all of
a utility’s stranded costs as quickly as
pessible, retail-turned-wholesale stranded
cosis pevertheless arc not susceptible of
being collected on an up-front hasis. 1t is

not possible 1 make a realistic up-from

estimate of costs stranded by municipal
izations that may occur in the future.
Thus, even if we were te adopt an up-
front, broad-based approach for recover-
ing costs that are stranded when whole-
sale requirements custemers use their
former supplier’s transmission system to

Feders! Energy Raguistory Commission
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reach a new supplier, retail-turned-whole-
sale stranded costs would have to be iden-
tified as they occur and the stranded cost
surcharge on transmission ‘users adjusted
accordingly. Similarly, the broad-based
approach is not casily adaptable to trans-
mirting utilities that are not also public
utilities. It is doubtful that. in establich-
ing the rate foc a section 211 applicant,
the Commission could also set transmis-
sion surcharges for customers that were
not section 211 applicams; this is what a
im:ad—b&dam:rmaa.:l’a‘mctiqx:r.:t.\nrlmldrf:~
quireustodo. . ..

Du'ectassignmmtbymeansofanmt
fee or a transmission surcharge that is not
depeéndent on any subsequent power or
transmission purchases by the customer is
also an economically cfficient way to col-
lected stranded costs. The customer may
make a lump-sum stranded cost payment,
amortize - the lump-sum payment, or
spread the payment as a surcharge in
addition to its transihission rate. The to-
tal amount of stranded costs that the di-
rectly-assigned customer ultimately pays
wouild not depend on how much transmis-
sion service It takes and thus would not
influence the customer's subsequent
transmission purchase decisions.

With a2 broad-based .surcharge (which
could be demand- or usage-based), on the
other hand, the surcharge for transmis-
users would depend on how much
transmission service the users take. A
broad:based approach also would be inef-
ficient as it would raise the price of trans-
mission service for all customers, thereby
potentially cutting off some beneficial
power trading that would otherwise occur
for all unbundled transmission customers.
‘The surcharge also could convert some
profitable existing power purchase ton-
tracts into unprofitable contracts. In ad-
dition, it could reduce economy trading
because the surcharge would be added to

pne.nl
ﬂ.:..xr. 2 h'md—bam%hﬁ
canstitute a cross-subsidy that could dis-
tort the market.

‘We recognize that direct assignment is
not 'without its potential drawbacks. For
example, when compared to an up-front,
broad-based transmission surcharge ap-
proach, direct assignment may entail a
longer stranded cost recovery period. The
transition period for stranded cost recov-
ery under z direct assignment approach

131,036
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would depend on the length of the remain-
ing terms of the wholesale requirements
contracts for which this Rule provides an
opportunity for recovery {contracts exe-
cuted on or before July 11, 1994 that do
not contain an- exit fee or explicit
stranded cost pravision).

On the other hand. 2 brn:d-bﬂsed ap-
proach could identify and recover
stranded costs earlier than the direct as-
signment approach; recovery of stranded
costs for all of a utility’s wholesale re-
guirements custoiners could bégin as soon
as the utility’s up-front stranded cost
amount for departing wholesale custom-
ers is determined (through litigation or
settlement). However, this potential ad-
vantage of a_broad-based .approach (the
shorter transition period) is outweighed
by what we believe to be a serious infir-
mity, namely, the possibility that the
broad-based transmission surcharge could
end up including cests that have not yet
been incurred and may never be incurred.

In addition, another potential draw-
back to the direct assignment approach is
that the departing generation customer
may see little or no savings in the short-
termbyswitdingpmrwppﬁmm
its stranded cost exit fee Is added to its
lower power price from a new supplier.
Direct assignment may leave the cus-
tomer uncertain about the benefits of
shopping for power because of the cus-
tomer’s potential stranded cost Liability
and, in turn, may bias the customer to-
mrdstaymgwithnsznsﬁngpaweram-
plier.63

Inu\easeotabmd-basedam
mcoqtrast much of the customer’s direct

others thmugh & transmission surcharge.
As a result, the departing generation cus-
tomer’s power cost savings may more
than offset the cisstomer’s stranded cost
transmission surcharge. The customer
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may therefore see earlier power cost sav-
ings if a broad-based approach were
adopted. Once again, however, we be-
licve that this potential benefit to a
broad-based approach is outweighed by a
significant countervailing disadvantage.
In particular, the potential power cost
savings to the departing generation cus-
tomer would be realized only by shifting
costs (that are directly attributable to the
departing generation customer) to the
other users of the utility’s transmission
system. We belicve that this negative as-
pect of a broad-based approach—its vio-
lation -of the cost causation principle—is
too great a price to pay for allowing a
departing generation customer to realize
power cost savings as early as possible.

Thus, we recognize that under direct
assignment, it is possible that some cus-
tomers may not be able to afford to leave
as soon as they wonld like. This in turn
could mean that lower cost suppliers
would not be able to make sales to those
custorners as soon as they would like.
However, this would octur only during a
transition period, and it would ensure
that, consistent with strict cost causation
principles, the burden of these transition
costs is not unfairly spread to other cus-
tomers. Once the existing uneconomic as-
sets and contracts are behind us, all
wholesale customers will be better able to
shop for power and reap the long-term
benefits of competitive supply markets.

Although this direct assignment ap-
proach is different from the approach
taken in the natural gas industry, we be-
lieve that the difference is justified. The
transition of the electric indistry to an
open transmission access, competitive in-
dustry (including our proposal to allow an
opportunity for extra-contractual recov-
ery of stranded costs associated with a
discrete set of wholesale requirements
contracts) is different in a number of re-

©! To counteract this potential disadvantage,
we have provided procedures in this Rule, in-
chdmgalumuhllutﬂznﬂhtynsmmlo
a tion customer’s
suand:dcmobﬁmm.ﬁmalwnm
considering switching power supgliers o request
a stranded cust determination from the utility
a:amdmhduednexp:nﬁondﬂrm
tomer’'s wh See
Section IVJS.
€2 §n addition, because the customer would
already know its stranded cost transmission

131,036

SUrCharge. it pescuimably would have some cer-
uinxyastoﬂrcoslso(ﬂwpmtorwa'
H » the stranded cost swrchasge in its
tnnsmision rates subsequently may be ad-
justed upward if the utility providing transmis-
sion becomes eligible 10 recover retail-turned-
whelcsale stranded costs. Also, if the broad-
based stranded cost surcharge is adjusted on an
as-realized basis, the potential departing genera-
tion Customer's surcharge may incresse ss a
result of other customers leaving the wtility's
system.
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spects from the natural gas industry’s
transition to open access transportation
service by interstate natural gas pipe-
lines. The gas industry underwent a long
period of open access transition, starting
with Order No. 436 in 1985 and culminat-
ing with Order No. 636 in 1992. In the
gas context, prior to addressing potential
stranded costs. the Commission in Order

No. 436 allowed customers receiving bun-

dled gas sales and transportation service
from a pipeline the option to convert to
transportation-only service, or to reduce
their contract demand for gas service,
before the termination of their contracts
with the pipeline. %3 As a result, most of
the former bundled customers of the pipe-
line had already departed the pipeline’s
sales service before the Commission ad-
dressed the recovery of take-or-pay costs
in Order Nos. SO0 and 528. In addition,

. by the time that the Commission ad-

dressed the remaining transition costs in
Order No. 636, the commodity or well-
head natural gas market was already
competitive and the majority of gas was
atready being sold on an unbundled basis.

Thus, changes in the natural gas indus-
try had progressed to such a point (ie.,
the departure of customers from bundled
sales) that it was not possible for the
Commission to use a strict cost causation
approach. We noted in the Supplemental
Stranded Cost NOPR that

Many natural gas customers had al-
ready left their historical pipeline suppli-
ers’ systems. Others had converted from
sales and transportation customers to

transportation-only customers. Others '

were in a tramsition stage having had
opportunities to lower their contract de-
mands or otherwise become partial ser-
vice customers. Significant take-or-pay
and other costs had accumulated .63

Under those circumstances, the Com-
mission determined that it was appropri-
ate to spread the majority of the
remaining transition costs associated with
take-or-pay and other supply contracts to
all customers (both existing and new) us-
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ing the interstate natural gas transporta-
tion system. Moreover. because of the
changes in contractual relationships that
had already occurred among pipelines
and their customers, it was no longer pos-
sible for the Commission to follow a strict
cost causation approach to recovering
take-or-pay costs. The Commission-pre-
scribed resnedy for the recovery of transi-
tion costs in the natural gas industry thus
was tailored to fit the needs of that indus-
try given the stage of development at the
time. .

However, such a broad-based approach
to recovery of natural gas transition costs
was an exception to the time-honored
principle that rates should reflect cost
causation, and because of this it was nec-
essary for the Commission to justify its
departure from that principle. As the
ocourt said in K N Energy v. FERC,6
*[i]t has been this Commission’s long
standing policy that rates must be cost
supported. Properly designed rates should
produce revenues from each class of cus-
tomers which match, as closely as practi-
cable, the costs to serve each class or
individual customer.” In that case, the

‘court found the Commission’s departure

from cost-causation justified “given the
unusual circumstances surrounding the
take-or-pay problem, and the limited na-
ture—both in time and scope—of the
Commission's departure from the cost-
causation principle."5 It continues to be
Commission policy to follow the cost-cau-
sation principle to the extent possible.
‘The factors described above are not pre-
sent in the electric industry. At this time,
the vast majority of customers remain on

their bundled suppliers’ systems and gen- ~

eration is not yet fully competitive. Be-
cause the situation facing the electric
industry today is different from that
which the natural gas industry faced, the
Commission must tailor its approach dif-
ferently. In the case of the electric indus-
try today, we have the opportunity to
address the stranded cost recovery issue
up front, before customers Jeave their

&3 As discussed in Section IV.ALS, we are not
providing for a similar conversion right in this
Rule. N

€4 FERC Statutcs and Regulations 132,514
atp. 33,108

§5968 F.2d 1295, 130001 (D.C. Cir. 1992)
{quoting Alabama Electric Cooperative, Inc. v.

Federsi Energy Regulatory Commission

e —" St b e

FERC, 684 F2d 20, 27 (D.C. Cir. 1982) {em-
phasis in original).

€614, at p. 1301. See ako Public Utilities
Commissian af State of Califernia v. FERC, 988
F.2d 154, 169 (D.C. Cir. 1993).
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suppliers’ systems. We thus are able to
use the cost causation approach that has
been fundamental to our regulation since
1935.5%

The Commission disagrees with com-
menters’ arguments that we cannot im-
pose an exit fee to recover stranded costs
because we did not do so in the gas con-
text. As discussed in Section IV.].9, this
Rule establishes procedures for providing
a potential departing generation cus-
tomer advance notice (before it leaves its
existing supplier) of the stranded cost
charge (whether it is to be paid as an exit
fee or a transmission surcharge) that will
be applied if the customer decides to buy
power clsewhere. In the natural gas con-
text, in contrast, the Commission has pro-
hibited pipelines from developing and
charging an "exit fee™ after a customer
had implemented its gas purchase deci-
sion, noting that otherwise, the customer
would not know in advance the full cost
co! uences of its nomination deci-
sion.* The “exit fee” that the Commis-
sion rejected in El Paso Natural Gas
Company® is also factually distinguisha-
ble from the “exit fee" discussed in this
rule. In that case, the Commission re-
jected 2 pipeline’s attempt post-restruc-
turing to impose an “exit fee” on firm
transportation-only customers (that were

Regulations Preambles

342 52396

converted sales customers) who in the fu-
ture elect either to terminate their firm
transportation service upon expiration of
the service agreement, or to reduce their
firm transportation services level by more
than 10 percent pursuant to an existing
contractual reduction right. Such a scena-
rio is guite different from the limited op-
portunity for stranded cost recovery
provided in this Rule, which is based on a
utility’s reasonable expectation of contin-
uing genheration service to a bundled
(sales and transmission) reguirements
customer.

We also will decline to require a utility
seeking stranded cost recovery to shoulder
a portion of its stranded costs. Such a
requirement would be 2 major deviation
from the traditional principle that a util-
ity should have a reasonable opportunity
to recover its prudently incurred costs.5%
Although the Commissian allowed such an
approach with regard to a2 matural gas
pipeline’s take.or-pay costs, %! we did so
only as an extraordinary measure given
the nature of the take-or-pay probiem and
the prevailing environment at that time.
We returned to traditional principles
when, in issuing Order No. 636, we au-
tharized pipelines to recover all of their

" prudently incurred gas supply realign-

ment costs (the costs pipelines incur in

WMm.aswca:phimdlnhSupﬂb
mental Stranded Cost NOPR, the shifting of
generation costs to transmission rates does not
violate Commission policy where, as here, the
customer that caused the costs to be incumed
and stranded will continue to pay those costs. As
we indicated, the only difference is that insome
instances the customer will pay the costs
through an adder to its transmission rate in-
stead of through a generation rate. See FERC

Statutes and Regulations { 32,514 at p. 23,108
n.269.
B See. e.g.. T n Pipeline C 'R

43 FERC 161240 at p. 61,654, arder on rehear-
ing. 44 FERC 161,164 at p. 61,536 (1988),
relevant petitions for review dismissed as moot,
Transwestern Pipeline Company v. FERC, 897
F.2d 570, 57576 (D.C. Cir. 1990): EI Pasa Nar-
wal Gas Company, 47 FERC 161,108 at p.
61,314 (1989). .

%72 FERC 161,083 (1995). Further, VT
DPS misinterprets the Commission’s reference
to the NOPR in that case. The Commission did
not treat a notice of termination provision in El
Paso’s contract as 2 conclusive presumption
that El Paso had ne reasonable expectation of
continuing to serve certain customers, as VT
DPS contends. The Commission merely stated

¥31,036

that “[elven if the rules propesed in {the Sup-
plemental Strasded Cost] NOPR were applicd
here, El Pasa would have difficulty Justifying
the exit fee proposed in light of the existence of
the notice of t:rmimtion.prwisioq in the con-
tsact.” 72 FERC at p. 61,441,

€9 See, e.g.. Maryland v. Louisiana, 451 U.S.
725, 748 (1981); Office of Cansumers’ Counsel v.
FERC, 914 F.2d 292 (D.C. 1990); Naticnal Fuel
Gas Supply Corporation v. FERC, 900 F.24 340,
342, 347-51 (D.C. Cir. 1990).

%! In Order No. 500, the Commission pro-
vided that if pipelines absorbed from 25 1o 50
percent of their take-or-pay sett) costs,
they could recover an equal amount from their
firm sales customers in the form of fixed
charges. Any balance could be recovered in the
form of 2 comwmodity rate surcharge or a volu-
metric surcharge on total pipeline throughput.
Order No. S00, FERC Statutes and Regulations
130,761 at p. 30,787 (1987). See akso Order No.
528, 53 FERC §61.163 at p. 61,597 €1990).
Moreover, we offered pipelines an important
quid pro quo for abserbing take-or-pay costs
under Order Nos. 500 and S528—a special pre-
sumption that they had been prudent in incur-
ring their take.or-pay liabilities.

Federal Ensrgy Reguiatory Commission
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realigning, renegotiating, or terminating
their portfolio of gas supply contracts to
adjust to their sales customers® decisions
to exercise their unilateral right under the
rule to reduce or end their commodity
purchase cbligations 1o the pipelines).#¢
‘In the case of the open access transmis-
sion required by this Rule, we believe
that a utility is entitled to an opportunity
to recover all legitimate, prudent and ver-
Jifiable costs incurred by the utility when
the availability of open access transmis-
sion enables @ requirements customer to
reach a new generation supplier.

Although the alternatives of either
spreading the stranded costs to all trans-
mission users or requiring_the utility
shareholders to share the costs with de-
parting customers might enable a whole-
sale customer to leave sooner than would
the direct assignment approach, the de-
parting customer would be able to do so
only at the expense of others who had no
responsibility for causing the legitimate,
prudent and verifiable costs to be in-
curred. Although we departed from strict
cost causation principles in the gas con-
text and required a broad spreading of
the costs given the particular circum-
stances presented by thé gas industry's
transition to open access, we ultimately
returned to the more traditional approach
of allowing utilities to recover all of their
prudently incurred transition costs in Or-
der No. 636. At this juncture in the evolu-
tion of competition in the electric
industry we need not make such a depar-
ture from cost causation principles; utili-
ties can identify and seek to charge the
customers who caused the costs to be in-
curred in the first place, before those cus-
tomers leave the utility’s generation
systeni. Accordingly,  we believe that a
broader spreading of the costs to entities
who are not respounsible for the incurrence
of the stranded costs would not be equita-
ble.

4. Recovery of Stranded Costs Associated

With New Wholesale Requirements Con-
tracts

In the Supplemental Stranded Cost .

NOPR. the Commission preliminarily
concluded that future wholesale contracts
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must explicitly address the obligations of
the seller and buyer, including the scller's
obligation to continue to serve the buyer,
if any, and the buyer’s obligation, if any,
if it changes suppliers. We stated that
utilities will be allowed stranded cost re-
covery associated with *"new” wholesale
requirements contracts (executed after
July 11, 1994) only if explicit stranded
Cost provisions are contained in the con-
tract. We indicated that . recovery of
wholesale stranded costs associated with
any such new contract will not be allowed
unless such recovery is provided for in the
contract. %% We ako stated that a con-
tract that is extended or renegotiated for
an effective date after July 11, 1994 be-
comes a ‘‘new” contract for which
stranded cost recovery will be allowed
only if explicitly provided for in the con-
tract 54

We also stated that it is not appropri-
ate to impose on a wholesale requirements
supplier a regulatory obligation to con-
tinue to serve its existing requirements
customer beyond the end of the contract

-term. We proposed to retain the §35.15

prior notice of termination filing require-
ment only for: (i) All contracts required to
be filed under sections 205 and 206 of the
FPA that were executed before the effec-
tive date of the Final Rule pro forma
tariffs; and (i) any unexecuted contracts
that were filed before the effective date of
the Final Rule pro forma -tariffs. With
regard to any power sales contract exe-
cuted on or after that date, we proposed
to no longer require prior notice of termi-
natiop under §35.15, but to require (for
administrative reasons) written notifica-
tion of the termination of such contract
within 30 days after termination takes
place. We requested comments on
whet}:ft}ﬁspmposalshmﬂdalsobeap-
plied to transmission contracts 545

Numerous commenters support our pre-
liminary conclusion that new :
requirements contracts should explicitly
address the obligations of the seller and
buyer and that it is not appropriate 1o
impose on wholesale requirements suppli-
ers a regulatory ebligation to continue to
serve their existing requirements custom-

2 Order No. 636, FERC Statutes and Regy-
lations {30,939 at p. 30,461.

&3 FERC Statutes and Regulations § 32.514
atp. 33.110. :

Federal Energy Regulstory Commission
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64 3d. at p. 33,118

645 1d. and nn.273, 274.
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ers beyond the end of the contract
term.%¢ However, Arkansas Cities ex-
presses concern that this could undermine
obligations to serve that have been in-
cluded in certain contracts with utilities.
It asks the Commission to state that, un-
less a utility has undertaken an obligation
to serve via contract, there is no obliga-
tion to serve beyond the contract term.
Arkansas Cities asks the Commission to
clarify that contracts establishing an obli-
gation to serve will be enforced.

Several other commenters argue that if
a wholesale customer elects to switch sup-
. pliers, the previous supplier should be
under no cbligation to take the customer
back onto its system at embedded cost
rates® Sierra asks the Commission to
endorse a host utility’s ability to insist on
protective contract provisions before rees-
tablishing service, including a predeter-
mined period (such as five years—a
commonly-used planning period) before
the customer could seek to leave the sys-
tem again.

A number of commenters support the
Commission’s proposal to eliminate the
prior notice of terminiation requirement
for power sales contracts executed -after
the date on which the final rule pro forma
tariffs become effective.5*¢ Southern
states that, because of the epportunities
for power purchasers that will exist after
the proposed rules take effect, the Com-
mission also should eliminate § 35.15 as it
applies to old contracts.

Several commenters support eliminat-
ing the §35.15 filing requirement for
transmission contracts as well.%° This
change is needed, some assert, to provide

certainty in commercial arrangements in

the more competitive environment and as
2 matter of fairness. CSW suggests that
all § 35.15 filing requirements for existing
contracts (wholesale and transmission
contracts) be phased out over three years
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and that only contracts that expire within
three years after the final rule should be
subject to the requirement to file 2 notice
of termination.

Nevertheless, several other commenters
oppose the Commission’s proposal to no
longer require prior notice of termination
for power sales contracts executed on or
after the effective date of the generic tar-
iffs.5%° TDU Systems opposes elimination
of § 35.15 as tantamount to a finding that
termination of all contracts is just and
reasonable. TDU Systems and NRECA
submit that the market power exercised
by supplying utilities will not disappear
the instant the rule becomes final and
that it may be possible for a utility to
exercise monopoly power even with re-
gard to “mew” contracts. They propose
that if the Commission nevertheless de-
cides to allow contract termination under
§35.15, the Commission should require a
public utility to pay “stranded benefit”
costs to former wholesale power customers
if the customers show that they had a
reasonable expectation that the power
sales would continue past the end of the
agreement at the prior rate,

Several commenters also oppose elimi-
nating the §35.15 filing requirement for
transmission contracts.%5! FL Com asserts
that because the Commission. has imposed
an obligation to serve for transmission
service, §35.1S should be retained for
new and existing transmission contracts.
Comimission Conclusion )

We reaffirm our preliminary determi-
nation that future wholesale requirements
contracts should explicitly address the
mutual obligations of the seller and
buyer, including the seller’s obligation to
continue to serve the buyer, if any, and
the buyer’s obligation, if any, if it changes
suppliers. As we indicated in the Supple-
mental Stranded Cost NOPR, now that

¢ Eg.. PA Com, FL Com, PSNM, Southern,
NC Com, Duke, Public Service Co of CO. SoCal
Edison, PacifiCorp, Carolina P&L., NYSEG.

7 E.g.. Sunflower, Sierra, Public Service Co
of CO, Duke. )

“ Eg. EEI, NYSEG, Southern, PA Com,
SoCal Edison, Pacificarp, El Paso. -

% Eg. EEI, Pubkc Service Co of €O, PA
Com, Entergy, Florida Power Corp,

€0 Eg. TDU Systems, NRECA, TAPS, Red-
ding, Southwest TDU Group. VT DPS sees no

131,036.

urgent need for elimination of the §35.15 re-
quirement or for automatic termination of sales
service under a wholesale contract of more than
three years duration. -However, it supports
pregranted authorization of service termination
upon expiration of sales contracts with terms of
lessd'ﬂnt!veeyws.Ammgomerﬂ\ings,it
submits that the pregranted authority to termi-
nate short-term service would relieve the utility
of a planning uncertainty and allow it to maxi-
mize use of uncommitted transmission capacity.

%1 TAPS, TDU Systems, FL. Com, MMWEC.
Feders! Energy Regulatory Commission
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utilities have been placed on explicit no-
tice that the risk of losing customers
through increased wholesale competition
must be addressed through contractual
means oaly, they must address stranded
cost issues when negotiating new cone
tracts or be held strictly accountable for
the failure to do so.

We accordingly will allow recovery of
wholesale stranderd costs associated with
any new requirements contract (executed
after July 11, 1994) only if explicit
stranded cost provisians are contained in
the contract. By “explicit stranded cost
provision” (for contracts executed after
July 11, 1994) we mean a pravision that
identifies the specific amount of stranded
cost Hability of the customer(s) and a
specific method for calculating the
stranded cost charge or rate. For purposes
of requirements contracts executed after
July 11, 1994 but before the date on

which this Final Rule is published in the

Federal Register, however, we clarify that
a provision that specifically reserved the
right to seek stranded cost recovery con-
sistent with what the Commission permits
in this Rule (without identifying the spe-
cific amount of stranded cost liability of
the customer(s) and calculation method)
nevertheless will be deemed an "‘explicit
stranded cost provision.” However, a pro-
vision in a requirements contract exe-
cuted after July 11, 1994 but before the
date on which this Final Rule is published
in the Federal Register that merely
postpones the issue of stranded cost recov-
ery without specifically providing for
such recovery will not be considered an

"explicit stranded cost provision.” After
the date on which this Final Rule is pub-
lished in the Federal Register, a provision
must identify the specific amount of
stranded cost liability of the customer(s)
and a specific method for calculating the
stranded cost charge or rate in order to
constitute an “explicit sttanded cost pro-
vision.”

We reaffirm that a requirements con-
tract that is extended or renegotiated for
an effective date after July 11, 1994 be-
comes a "new” requirements contract for
which stranded cost recovery will be al-
lowed only if explicitly provided for in the
contract.

Regulations Preambles
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We also reaffirm our preliminary deter-
mination not to impose a regulatory obli-
gation on wholesale requirements
suppliers to continue to serve their ex-
isting requirements customers beyond the
end of the contract term. The only excep-
tion to this would be if the customer de-
cides to remain a requirements customer
for the period for which the Commission
finds that the supplying utility reasona.
bly expected to continue serving the cus-
tomer. In such a case, the supplying
utility will be obligated to offer continu-
ing service to the requirements customer
for the period the utility reasonably ex-
pected to continue serving the customer.

A requirements customer will be re-
sponsible for planning to meet its power
needs beyond the end of the contract term
by either building its own generation,

signing a new power sales contract with _

its existing supplier, or contracting with
new -suppliers in conjunction with ob-
taining transmission service under its ex-
isting supplier’s open access transmission
tariff or another utility’s transmission
system. In so holding, it is not our intent
10 undermine any obligations specifically
contained in a contract. Thus, if a con-
tract explicitly establishes an obligation
to serve beyond the end of the contract
term, such a contractually-<imposed obli-
gation to serve (as distinguished from a
regulatory obligation to serve) would be
enforceable as a term of the contract. If a
whalesale customer that switches suppli-
ers Jater seeks to reestablish service with
its former supplier, it will be up to the
parties to negotiate their rspectwe obli-
gations. -

“We also reaffirm our preliminary deter-
mination to no longer require prior notice
of termination under §35.15 for any
power sales contract executed on or after
the effective date of the Final Rule pro
forma tariff (but to require written notifi-
cation of the termination of such contract
within 30 days after termination takes
places). This determination goes hand-in-
hand with our determination (discussed

.above) not to impose a regulatory obliga-

tion on wholesale requirements suppliers
to continue to serve their existing require-
ments customers beyond the end of the
contract term.552 We clarify, however,

€2 Although scveral commenters have asked
the Commission to retain the prior notice of

Federal Energy Reguiatory Commission

termination filing requirement due to concern
that a utility nevertheless may be able to exer-
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that this decision applies only to a power
sales contract that is to terminate by its
own terms (such as on the contract’s expi-
ration date). We have revised § 35.15 ac-
cordingly. We will, however, continue to
require prior notice of cancellation ot ter-
mination for any power sales contract
that is proposed 10 be cancelled or termi-
nated for a reason other than by the con-
tract’s own terms (such as a self-help
provision related to, for examnple, a billing
dispute), regardless of when the contract
was executed. We also will continue to
require prior notice of the proposed termi-
nation of any power sales contract exe-
cuted before the effective date of the
Final Rule pro forma tariff (even if the
coatract is to terminate by its own terms)
as well as any unexccuted power sales
contract that was filed before that date.

Further. we will retain the §35.15 fi}-
ing requirement for all transmission con-
tracts. The reason for retaining the
§ 35.15 requirement for transmission con-
tracts is that transmission will continue
to be provided under conditions of poten-
tial market power, and the Commission
must be assured that transmission owners
are not exerting market power in termina-
tion of transmission contracts. In addi-
tion, this filing requirement will provide
the customer an opportunity to notify the
Commission if the termination terms are
disputed or if the customer was not given
adequate opportunity to exercise its Bm-
ited right of first refusal under the Final
Rule (see Section IV AS).

5. Recovery of Stranded Costs Assouated
With Existing Wholesale Requnements
Contracts

In the Supplemental Stranded Cost
NOPR, the Commission reaffirmed its
proposal to permit the recovery.of begiti-
mate, prudent and verifiable stranded
costs for a discrete set of "existing”
wholesale requirements contracts (exe-
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cuted on or before July 11, 1994)—those
that do not already contain exit fees or
other explicit stranded cost provisions.
We encouraged the parties to such con-
tracts to repegotiate them to address
stranded costs. In the case of existing
contracts that already contain an exit fee
or explicit stranded cost provision, how-
ever, we proposed to reject 2 unilateral
stranded cost amendment; that is, we
stated we would reject an amendment un-
less the contract permits renegotiation of
the existing stranded cost provision or the
parties to the contract mutually agree to
renegotiate the contract.%3 In so doing,
we proposed to drop the three year
mandatory negotiation period suggested
In the initia} Stranded Cost NOPR.®*

If an existing requirements contract
does not contain an exit fee or other ex-
plicit stranded cost provision.(and is not
rencgotiated to add such a provision). we
proposed that before the expiration of the
contract: (1} A public utility or its cus-
tomer may file a proposed stranded cost
amendment to the contract under section
205 or 206; or (2) a public utility or
transmitting utility may file a proposal to
recover stranded costs associated with
any such existing contract through its

transmission rates for a customer that

uses the utility’s transmission system to
reach another generation supplier. )
In the Supplemental Stranded Cost
NOPR, we reaffirmed our proposal in the
initial Stranded Cost NOPR that, even if
the contract contains an explicit Mobile-
Sierra®S provision, it is in the public in-
terest to permit public utilities to seek
unilateral amendments to add stranded
cost provisions if the contracts do not in
essence -forbid such recovery by contain-
ing exit fees w other explicit stranded
cost provlsions. Undér these circum-
stances, if neither of the parties seeks and
obtains acceptance or approval of a

(Footnote Continued)

cise generation mariet power with regard to a
"new"” wholcsale requirements contract, we do
not believe that retention of that provision is
necessary to address these commenters' con-
cerns. Instead, any party claiming to be ag-
mewdbyauuhtysannzdab\sedmum
market pmunderathba.lemqmrments
contract can file a2 complaint with the Commis-

sion under section 206 of the FPA.

€8 FERC St and Regulations § 32,514
atp. 33,113
¥ 31,036

% We invited on this proposal. Id.
atp. 33,115

655 See United Gas Pipeline Company v. Mo-
bile Gas Service Corporation. 350 U.S. 332
(1956): FPC v. Sicrra Pacific Power Company,
350 U.S. 348 (1956).

€6 FERC St and Regulations §32.514
at p. 33,113-14. We noted that under the Mo-
bile-Sievra doctrine, a customer thay waive its
right to challenge the contract and/er the utility

Federal Energy Regulstory Commission
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stranded cost amendment, we propose o
permit the public utility to seek recovery
of stranded costs through its wholesale
transmission rates.

‘We also proposed procedures for provid-
ing an existing wholesale requirements
customer advance notice of how the util-
ity would propose to walculate costs that
the utility claims would be stranded by
the customer’s departure 57
a. July 11, 1994 Cut-Off Date

A number of commenters ask the Com-
mission to reconsider the July 11, 1994
cut=off date for distinguishing between
“existing” and “‘new” requirements con-
tracts. Some support Octo-
ber 24, 1992 (the date of passage of the
Encrgy Policy Act) as the cut-off date on
the basis that anyone entering into a
wholesale requirements contract after
that date should have recognized the
greatly increased possibility of the cus-
tomer terminating or not renewing the
contract.

Other commenters®™ support a later
date for defining . 'new” requirements
contracts, such as the date on which the
final rule open access tariffs become effec-
tive. Utilities For Improved Transition
argues that the Commission cannot retro-
actively adopt the July 11, 1994 cut-off
date, but must wait until the final rule is
issued before setting the date after which
requirements contracts must contain
stranded cost provisions in order for
stranded cost recovery to be allowed.

Commenters representing electric coop-
eratives also oppose the July 11, 1994 cut-
off date® They contend that RUS bar-
rowers were not free to negotiate stranded
cost amendments to whalesale power con-

Regulations Preambles

tracts as soon as the Commission warned
them to do so because their wholesale
power contracts are mandated both as to
form and substance by the RUS.%!

PA Munis asks the Commission to treat
certain contracts that were executed
before July 11, 1994 (but not approved by
the Commission until after that date) as
“new” contracts. PA Munis argues that
the utility, after issuance of the initial
NOPR, could have withdrawn its filing of
the contract and sought to negatiate an
exit fee at that time. It submits that the
utility’s failure to do so would justify a
finding by the Commission that contracts
approved after July 11, 1994 .be treated
similarly to contracts executed after that
date.

b. Stranded Cost Recovery for Exis.ting
Requirements Contracts

A number of commenters express sup-
port for the Commission's proposal to per-
mit modification of existing requirements
contracts that do not already contain exit
fees or other explicit stranded cost provi-
sions. %2 NEPCO states its interpretation
that the NOPR does not consider notice
provisions to be "explicit stranded cost
provisions;” it argues that the presence of

a notice provision in a contract, while.

bearing on the supplier's ability to
demonstrate the duration of its reasona-
ble expectation of comtinued service,
should not foreclose the amendment of a
wholesale contract to add an exit fee or
similar payment provision. Several other
commenters ask the Commission to clar-
ify that contracts that contain notice pro-
visions and that preclude recovery for
termination or reduction of service (but
that do not necessarily use the terms

{Footnote Continued)

may waive its right to make unilateral rate
changes. However, the parties may not waive
the indefeasible right of the Commission to alter
rates that are contrary to the public interest. Id.
atp. 33.111.

5913, 2t p. 33.114-15.

68 £ g.. ELCON, TAPS, Alcos, Utilicorp.

& Eg., Utilities For Improved Transition,
Atlantic Gity. -

9 E.g., Basin, Tri-County EC, NW lowa Co-
operative, Baker EC, Big Horn EC, Black Hills
EC, Bon Homme Yankton EC, Carbon Power,
Central EC, Douglas EC, East River EC, Ida
County REC, James Valley EC, Lincoln-Union
EC, McKenzie EC. North Dakota RECs, Oahe

Federal Energy Regulatory Commission

EC, Oliver-Mercer EC, Panhandle Coop,
Rushmore EC, San Luis Valley EC, Slope EC,
Spink EC, Turner-Hutchinson EC, Traverse EC,
Union County EC, West River EC., Whietstone
Valley EC, Woodbury County REC, Yellow-
stone Valley EC.

66! Basin indicates that all such contracts for
the sale of mare than 1,000 kW and any amend-

ments thereto must be specifically approved by
the RUS.

2 E.¢g., EEL PSNM, AEP, Consumers Power.
Consumers Power suggests that the language of
proposed § 35.26(cX1Xiv) be modified to recite
the Commission's public interest finding.

131,036
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“exit fee” or “stranded cost’), or that
expressly provide that stranded costs
shall not be charged, cannct be reopened
for a stranded cost claim %3

A number of other commenters oppose
the Commission’s proposal to permit
amendment of wholesale requirements
contracts that do not address stranded
Ccost recovery, for reasons previously
raised in this proceeding.%* They argue,
among other things, that contracts should
stand on their own. RUS asserts that the
integrity of its Federal loan program is to
a large extent predicated on honoring the
longsterm requirements wholesale power
contracts between G&Ts and their.distri-
bution members.

Several commenters also challenge the
Commission’s proposed determination
that it is in the public interest to permit
utilities to seek unilateral amendments to
add stranded cost provisions to require-
ments contracts. These commenters argue
that the NOPR's assumptions concerning
the financial stability of public utilities
are unsupported and thus do not meet the
burden of proof required for the pubiic
interest finding under the Mobile-Sicrra
doctrine. They urge the Commission to
require a utility-specific finding of immi-
nent financial jeopardy before overriding
a Mobile-Sierra contract. %5

ELCON argues that the recent North-
east Utilities Service Company v.
FERC%® case reaffirms the traditional
high threshold for overriding Mobile-Si-
erra clauses in the “classic Mobile-Sierra
shation™ in which one of the parties
secks modification of a contract that has
already been reviewed and approved by
the Commission. It submits that a utility
seeking to add a stranded cost provision
te an existing contract would fall within

Regulations Preambles
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the “classic situation.” ELCON also ar-
gues that the First Circuit strongly im-
plied that to satisfy Mobile-Sierra, the
Commission must identify specifically
those aspects of a contract that are con-
trary to the public interest and why. On
this basis, ELCON argues that the case
supports its position that a utility-specific
finding of imminent financial jeopardy is
necessary to ovemde an existing Mobile-
Sierra contract.5%7

Some commenters argue that if utilities
are to be granted industry-wide Mobile-
Sierra relief, then the Commission should
give wholesale customers the reciprucal
right to convert their wholesale power
contracts to transmission-only service 68
However, EEI contends that the Commis-
sion is barred by section 211(cX2) of the
FPA from ordering wheeling where a cus-
tomer is taking service under a contract
or under a rate tariff on file with the
Commission.

Several commenters ask the Commis-
sion to require renegotiation of the notice
and/or term of all existing contracts with
long lead-time cancellation provisions in
order to allow all wholesale customers ac-
cess to the market at the same time.5*
They submit that customers with short
notice provisions will be the first to enjoy

‘the benefits of open access and will have

an effective “'first right of refusal” of the
most economical transmission paths and
low cost suppliers, putting customers with
long lead-time cancellations at a mrnpcu-
tive disadvantage.

¢. Transition Period

A pumber of commenters support the
Commission’s proposal not to mandate a
three-year time limit for renegotiation of
existing wholesale requirements con-
tracts. They note that existing contracts

3 Eg. Concord, Chugach, ME Censumer-
Owned Utikitics.

4 E¢., Utikicorp. AMP-Ohiv, Environmental
Action, DE Muni, Arkansas Cities, Direct Ser-
vice Industries, PA Munis, ABATE, APPA.

5 See, e.g. Amesican Forest & Paper, VT

DPS, PA Munis, ABATE, ELCDN APPA, En-
virommental Action.

€55 F.3d 686 (ist Cir. l995) (Northeast
Utilities).

€7 PA Munis argues that Nostbeast Utilities
provides no support for the Commission’s pro-
posed Mobile-Sierra finding because Northeast
Utilities involved the effect of disputed contrac-
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tual terms on third partics, not the alleged fi-
nancial effect on the utility. It argues that the
court found that the Cemmission had ade.
quately explained how the disputed contiactual
termns may harm third parties to the contract
{which PA Munis says the Commission has
failed to do heve). PA Munis also submits that
the cowt went out of its way to emphasize the
narrow scope of its order affirming the Commis-
sion.

8 E.g. ELCON, CCEM, VT DPS, OK Com,
TDU Systems, LG&E. ABATE, Portland,
Utilicorp, TAPS.

? E.g.. Knoxville, Memphis.

Federal Energy Regulstory Commission
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have unique characteristics and complexi-
ties that affect the time required to rene-
gotiate the tract bilaterally, to file 2
unilateral amendment with the Commis-
sion, or to file for stranded cost recovery
through transmission rates.50

On the other hand, some commenters
object that the proposal to replace the
previgusly propesed three-year window
with an opportunity to raise stranded cost
claims throughout the existing contract
term creates a virtually unlimited transi-
-tion period.®? For ¢ ELCON as-
serts that because the NOPR would allow
utilitics to seck amendment of an existing
contract any time prior to its expiration,
stranded cost issues could extend through
the life of existing facilities (30 years or
more). Portland suggests that the Com-
mission set a schedule now for proceed-
ings to determine transmission costs and
stranded costs for each utility with whole-
sale requirements customers.

Commenters propose various limits to
the period within which stranded cost re-
covery could be raised, such as: (i) Three
to five years:¥2 Gi) the lesser of three
years from the effective date of the final
_rule or the remaining term of the cdn-
tract;? (iii) one year from the effective
date of the final rule;¥* and Giv) Decem-
ber 31, 1998 (20 years after PURPA).87
Commission Conclusion
a_ July 11, 1994 Contract Cut-Off Date

We reaffirm our proposal to permit the
recovery of legitimate, prudent and veri-
fiable stranded costs for *‘existing™ whole-
sale requirements contracts (executed on
or before July 11, 1994) that do not al-
ready contain exit fees or other explicit

_Regulotions Preambles
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stranded cost provisions. We believe that
July 11, 1994—the date on which the
initial Stranded Cost NOPR was pub-
lished and, thus, on which the industry
was put on notice of the proposal to disal-
low prospectively extra-contractual recov-
ery of stranded costs—is the appropriate
date for distinguishing “existing” require-
ments contracts from ““new’ -require-
ments contracts. Because all parties were
‘put on notice in the initial Stranded Cost
NOPR that July 11, 1994 would be the
operable date for ‘the “existing’/"new”
contract distinction, utilitles that exe-
cuted requirements contracts after that
date could have had no reasonable expec-
tation that they would be permitted to
recover any costs extra-contractually.
Moreover, because the costs at issue are
extra-contractual costs, the Commission’s
notice to all parties that contracts exe-
cuted after July 11, 1994 will be enforced
by their terms as far as stranded cost
recovery.is concerned does not constitute
"retroactive rulemaking.” Contrary to
UFIT’s contention, the Commission is not
"requir{ing]” utilitics to include stranded
cost recovery provisions in all contracts
executed after July 11, 1994576 The Com-
mission has merely put all parties on no-
tice that the opportuanity for extra-
contractual stranded cost recovery (which
will be allowed on 2 prospective basis
upon the effective date of the Rule) wilt
not be available for any requirements
contracts exccuted after July 11, 199%4.
The parties to requirements contracts ex-
ecuted after July 11, 1994 have been free
to provide for stranded cost recovery in
the contract, or not.¥? The point is that,
for requirements contracts executed after

$® Eg.. EEL Florida Pewer Corp. PA Com,
WPE&L, Comsumers Power, F1. Com, TVA, SoCal
Edison, Texas Utilities.

&1 Eg., TAPS, TDU Systems, DOD, ELCON,
APPA.

2 E 5. Sierra, Central Illinots Light, NY En-
ergy Buyers, American Forest & Paper,
WEPCO, EGA. Education proposes cither a
transition period that ends five years after the
effective date of the final rule or 3 phase-out of
the utility’s authority to recover stranded cwsts
from departing customers by gradually reducing
(for instance, over a ten year period from the
date of the final rule) the percentage of stranded
casts that the utility couid recover.

€3 E.&.. TAPS, Missouri Joint Commission.
€4 Eg.. TDU Systems.

Federal Energy Reguiatory Coramission

¥S E g . DOD, ABATE.

676 See UFIT Initial Comments at p. 34.
Moreover, the cases that UFIT cites, in which
the Commission rejected partics” efforts to de-
vise rates based on methods or formulas con-
tained in propesed rules, are inappesite. By
establishing the July 11, 1954 cuteff date. the
Commission is not “fix(ing) rates under section

- 206 or otherwise making "2 Section 206 ‘deter-

mination,” ~ a5 UFIT suggests. Id. at p. 35, 36.
The Commission has not proposed a change in
the way that utitities compate thelr rates: it has
simply put all parties sn notice of the Limited
natwre zod cpportunity for extra-contractiumal
strardied cost recovery.

7 In response to the cosnmenters represent-
ing electric cooperatives that object to the July
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