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Statement. and the guidance _e territories" Further, the Commission

I _ _cemir_ ancillaryservice__ _ tobe respecUulofstate objectives

" /ina] "--risdictiona] .... the so idklr as they do not balkanize interstate
'%,._,," _, JU ISSU_ _ 11} = _ _ "qk "On .....

It .Access NOPR c o buy-sell _q ol power or comltct wtm our

the f]s lndtr.try, that buy-sell arran_ .tnortttes conttrl_ to uevelop new compet-_ E.L .k._._, _.___.. .... L_-------._ itive market stl_/ctures and consider
..... _ ,-_ -_ _ _._ tooe[m_c retailwheeU_

L , mission, _latico of trammi_ion in in- _ "mthbRule will ac_medate beth

hat wehave_en eve- _ jta_edictimalcertaint3_ market
the of participants.

in which an end user ar- J. $trm_ded
ranges for purchase of 8eneration

from a we reo0w 1. Justification for Allowing Recovery of
nize that is a wide range of pro- Stranded Costs
grams and that toilet or

might not fall tl_ catet_ry. We In the Supplemental Stranded Cost
wm address NOPR. the Commission noted that the

Open Access Rule would give a utility's

C.omm;___'m reafFwms historical wholesale custmness greatly es_

and clarifies its jurisdictional urn- - han_d opportunitles to reach new suppli-

dusions and test Fdeterminin__ the de- ers- _ This would affect the way in which
mm:cation federal and state utilities have recovered cogs under the

jurisdiction over in inter- traditional, regulatory system that, on the

state commence and We one hand. imposed an obligation to

have attempted issues in serve, _5. and, on the other hand. permit-

a way that provides _'_ity and ted rec-m_-y of all prudently incurred
recug_tion of state concerns, costs. We noted that if customers leave

With _cg_rd to retail we recow their utilities" generatim systems without

nize the states" that the on- paying a share of these costs, the cests

bundling of retail would will become stranded unless they can be
result in changes from historically recovered from other customers. The

has been regulatedby the Corambrd_ stated in the NOI_ that we

pal]y, the rate5 o pre- must address the costs of the _tioa to

viously included in fetal base), a compcUtive industry by allowing utili.

However, the de_'iofi to tmblmm- ties to recover their legitimate, prudent

died retail wheelln8 is Isot Commis- and veftfmble _ cests simultane-
siren's to make because have no
authority to order transmission ous]y with any final rule we adopt requlr-

in8 open acce_ transmission.sss
an ultimateconsumer. ]In even

Ifa retail _ pro_am we do V'_tually all of the investor-owned util-

not believet trans- ity commenters as well as conunenters
actim_ representing state commlsslm_5 and other

state authorities, indudin_ to em_tituencie_ support the NOPR's pre- "
regulate the vast majority of raise that stranded costs can be created

asset _of when a customer switches suppliers. They

generation facilities and endm_e the propesal to allow the recovery
lines, and decisior._ ,regarding retail of legitimate and verifiable stranded

sszIn al_lying the I_incipks ef the Final -_* The Suppk-mental Str_ded Cast NOPR
Rule to retail U'mmai_m tariffs, the _ describedutch an ebli4ratima5 eq_iicttat retail
sloa dearly cantor order fetal wheeEngdirectly and arlfuably impli_qt at whelesale.,F2_J_CStar-| to an ultimate _. See FPA section
212(h). rues and Reg_J_g/om 1132,514 at p. 33.101.

; _
ss_FERC S,=mn.s and R_,ula_ 132,514

s at p. 33._95. s_ Id. at p. 33,095-96. 3&lOI.
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costs- s-_ Numerous commenters also sup- recovery is economically efficient and is

port the Commission's proposal to link necessary to ermu_ parity among cmnpet-

stranded cost recovery with open access itms and to avoid uneconomic _._e )

tariffs. These commenters agree that the The commenters that oppose allowing -_

recove_ of stranded costs is critical to utilities to recover legitimate and verifia-

the successful _tion of the industry to ble stranded costs repeat many of the

an open transmisslcn =._-_, competitive arguments that were raised In reslxmse to
J industry, ss7 Commenters such as EEI and the initial Stranded Cost NOPIL For ex-

NU submit that .open acce_ and stranded ample, a number of commente_ aqgue
cost recovery should be implemented si- that the risk that a utifity could lose

multaaeous_, that unbundled transmis- customers (and thereby incur stranded

si6n 5ervi_ should not be required tmtil a costs) is not a new phenomenon created

stranded cost recovery medmrdsm is in by regulatory and statutory initiatives
place. Some comment(_rs p_ that if that utilities could not have antici-

the full recovery of stranded casts is dlsal- paled. -_l Some commeater5 argue that

lowed as a result of rehearing or judicial there was never an _rnpfied obligation to

review, utilities that have filed open ac- serve at wholesale, f_ Act_rding to TDU

cess transmission tariffs should be permit- Systems, monogmly power, not retndatcry

ted to withdraw them, or the Commission obli_ior_ has kept wholesale customers
should otherwise reconsider its role on captive over _ years.
open access transmission in light of such a
rcvet--._?_ Other commenters argue that allowing

the recovery of stranded costs would
Commenters _ting the t-uncial make it un_onomic for customers to seek

community reiterate their strm_ 5uppot't alternative sourc_ of power and that the

for the full recovery of stranded costs, prospect of liability for and protracted
noting that the prospect of not recovering iitiption ever stranded cost claims would

stranded costs could e,-_c a utility's abil- create paraty-zing uncertainty for custem-
hy to attract capital which, in turn, could ors. uncertainty that may dismade them

impede the ions-term goal of achieving from taking advantage of new oplmrZuni-
competitive wholesale markets._-_crnl ties in the wholesale power market, s63

commenters =_ argue that stranded cast Some commenters also argue that

_S6See" e-4r-EEI- AUantic City, Arizan_ Car- _tbmits that there b nothing in the Open Access
olina P&.L_Centegior. Central Hudson, Detroit NOPR that should affect the treatment of
Edition, Duke, Duqu_nc. Entelgy, Florida stnmded costs because the Ot_n .Acce_ NOPR
Pmv_ cam. El Pas_ Heeste_. NIPSC_ NU, wouldam duta_ the centrists that Severn ex-
Oklahmna G&E, OtterTail.PU,JrrJ_.Puget. ist_wheksale Lemu;actiens.Itarrm:sthatthe

Southern, San Diego G&E. SCE&G, SoCal Cmnmimien wtn have ample opl_rtunlty to de-
Edison. Mcmtana_ Mont_ UUlitles. tide these matters before the present wholesale
NSP. Utilities For Improved T_itle_ NC ImS_termcontracts egl_t.
Cem. PA Cam, Electric Commme_ Alliance.
American Nauional Power, NE PubUc Po,,_r s_ _, Utilities For impraved Tran_tien.

District. MEAG. OH Coops, Seattle, NY Ema_W PECO. Utility Workers Union. Dayton P&L.

Buyet_ _ TARA.Utility Werke_ Union. BiB _ Utility lnveste_s _mal_sts.Utility Shar_
Rivers EC. Central EC. Citizens Lehman. blldet_

NGSA. AGA. Maotaup, NIEP. smSee. e47.,EEl. SCE&G, Mmuma. Cmn Ed.

SS7See. r.£. EEl. Cealitien for _-_nmmic _t E.ff. TAPS. IN Ind_Is. Air Liqulde.
Competition, EGA. CINerlw, E_ Comma- Texas lndmtrials. Detr_t Edith C_stemert.
ors All/anti, At/antic City. Can Ed. Censumem AMP.43Mo.
Pow_. Daytoa P&L. Demlnlon. Duke. E1 P'as_
NEl_e'O, NIMO. NIPSCO, Ohlo _, Florida _ Ejr. TDU Systems. _Wnl_'fitive Enter-
Power Cm_. PECO. Petmsylwania P&L. PSlqM. Irise.

Public Service Co of CO. Sauthem. SCE&G. _e_Fee. e.g., Mi_uri Joint Cc,mmi_lon.
VEPCO. Texas UtiUti_, DOE, CA Energy Coin, OmahaPIED,American Fm'e_ & I_, TAPS.
CO Com. PA Corn, HE _ Power District. ,qJ_4P-Ohio. Kaasas C4tmmbsion, VA Cam.
SMUD. Rrazm. _mflawow, PJM. Utility Work- Nucor. To'co, IPALCO, DE MuM, MuniCil_l
m UMmx, Utility Investors Anoints. Nuclear Enefi_ AI_nCy _ Air IAqulde. _4um-
Eneqey Institute. S_I Gas., AGA, Utifity sas Cities, Detroit Edison Custemers. _.

Shareholdet_. LPPC. Although DOD awrtes that Texas-N_v Meglce. Blue Ridge, Suffolk County,
mddrcssing _ cu_t,sISa criUcal _ or ule NM lJghBtrtai_ PA Munis. Caparo, A[LATE.
transitiml to a more Cmrlpetltiveindustry, it NRR|. Buildiag Owners.Alma. WEPCO. Telal
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stranded _ recovery would be a disin- marion on the magnitude of potential

centive to efficient operation by affording stranded costs,sr_ DE Muni states that

_) the greatest protectio_ to utilities that the Commiss_n must commit to making
made the wont investment decisions, f_'t public all the data it obtains so that all

Commentcrs also argue that the scope can evaluate the impact of the recovery

i of the rule is overbroa_ that of stranded co_ts _ an ongoing basis.
proposed

stranded c_t recovery should be allowed. NRRI submits that the Commission

j if at an, an a case-by-case basis; that has drawn t_ wrong conclusion from its

there should be no presumption that natural gas industry experience. Accord-
every utility will experience stranded
costs; mtd that utilities should mot he al- ink to NRRI, pipelines were "caught in

an unusmd traction" by changes _used
, ]owed to recover 100 percent of prudently

incun-ed stranded costs. _ by Congress and the _on. In the
case of the electric Indus*d'y, NRRI sub-

Several commenters suggest that there mits that althonsh there are-uneconomlc
is no factual basis for the stranded cost wholesale power contracts, the Commis-

rule. ciUn8 a lack of evidence of a whole- sion is not respons_le for this situation, sT0
sale stranded c_t problem, ss6 TDU Sys-
tems refers to a Resource Data Several commenter_ suggest that b_e

International study that shows that. of Commissionconditinnautility'sabilRyto
$114 billion In ixAentia] investor.owned recDvcr stranded casts upon the utility

utility stranded investment, only $10.4 agreeing to take certain actions (such as
billion is associated with wholesale trans- reducing environmental offects sT! or

actions. 567 Others submit that the Corn- suring the payment of costs that are

mission should obtain more current data stranded if the utility commences direct

concerning the magnitude of potential service to an cad-use customer that was

s_ cost recovery bofm-e issuing the previously a wholesale customer of a

Fmal rule, _ In reference to the statement transmission dependent utilityS72), or

in the Supplemental NOPR that the agreeing to refrain from certain actions

Commission will c(mtimJe to Bather infor- (such as seekinB unilaterally to terminate

(FootnoteContinued)

Petroleu_ SC Putdic Service/mthority msse_ts this estimate cove_ costs stranded by transmis-
that the _ has not mdcquatcly ad- sion in inta3tote _ of beth wholesale

; d_ssed the aatleeml_titive potential _ ezit fees m_dretail power, and submits that both types of
and the potential d'_ing ef -t_- -- from l_lrh- costs tre rekvant to this pvm_ling b_ ef
cast to leweost Inducers. It sa_ that the Com- the Cemmissioe's ]misdictlm over the U-mmais-
mission slmuM nmetke zmy tm-thef propesal sien rotes lot wheeling to both whetesak and
tlmt it dem4o_ to _t a reached _ of retail custmnms.
mti_pe_e_o--_nL

F_ Central Bllneis Lisht_ Uu'lity Werk-
su E4r_ TAPS. AMP-Ohie_ IPAL4_. Suffelk m UnJou.

County. Ceml_'UUve En_ N_

BuI_ Supervised H_, Central I_mois S_ Sec FERC Startles ar_ Reg_latiem
Light, _ SC Public Serviee Authedty. KS | 32,514at p. 33,105.

_s E.f, Alma, IPALCO, f_[fek Cetmty, CO _e Accanli_ to NRRI, the Cemmisslm did
Cemame_ Ceumel, Arkamm Qt.ks, Central If- not "berate" dectric utility _ to

_omic contracts in the mmm_ that NRRI

liars Lisht. NY AG. NASUCA. YA Com. NY centends the Conattlstion and .£enlReSs "be-Enemy Buyer. UT/ndmtriak, NM lndmtrt-
NJ Ratelmyer _t__% WEPt0, IN In- rated" pipeline mt_gemmt. NRRI InJti_

dmtrlah. ABATE. AZ Can. Cerements at p. 6. NRRI also objects that the
I_npmed rule isa depmltwe frem u_tt occtm_

s_6F4-, ELCON. TDU S,_tems, Te_s*New in ether deregulated industries (where no
Mexico,C.mtral Illineb l.Jl_, stnmdcd oust rccov_y was .allowed) told that

_ Howard. Utilities [_r lmlwaved Tramifiom the Cemmlssiou shee_ provide a fuller ext_ana-

refers to a repert by b_mdy's Investw Service tiou at to wlw it be_e_es allewin_ utiUties full
eslt_n_t.ingthat the _ cesta _4_the Nit-- _ _"k'_t_mlt¢_ v_ sy,l_

tJml'S114 laflrest ek.ctrk uUUties ,_,__,-__qpen cestsisthecorrectcm.q_eet'actim.

access U-m_nd55Jonwill be $13_ I]illJ_t in the ST!E4_.. Legal Environmental Assistance.
next ternyears(13 to 14 times_er than the Con_-q'_t|o_ Law Fmmdatien.

. costs stranded by the intreductlon of open ac-
cc_ transms_ation of naturaJEas). It nmt.t that _2 E4r_TDU 5yster_.

FederM EnerlW P._ulatory Commission _ 31,036
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or modify ZIP contracts). _e UCEM pro- PA Munis objects that the Commis-

! poses that open acce_ conversion rights, sion's proposal to impose stranded costs

! and divestiture should each be a precondi- only on wholesale requirements customers )

tion to a utility's eligibility for any (and not on other wholesale customers) is ....

J stranded o0st recovery. VT DPS submits unduly discriminatmy ar_ countor to the
that. if the Commission adopts a stranded Buals of the Open Access NOPR. It sub- "

-! cost rule, it should-limit utility stranded mits that the Commission's proposal, by

cost claims to those cases where the utfl- subjecting a wholesale requirements cus-
ity can demonst_te that its costs have tomer to increased transmission rates for

been rendered unrecoverable as n direct stranded costs not levied on other whole-

result of the final rule. _4 sale customers, is indistinguishable in

substance from the pre-0rder 436
A number of eommenters object that held to be discriminatory in Maryland

the p_ rule contaim no _ People's Counsel v. FERC. _
for non-transmission.owning utilities to

ELCON and o_ urge the Con_collect stranded eost_ _ Illinois Munici-

pal Electric Agency asks the Commission mission to clarify that stranded costs do

to consider providing a [orum for not orlse when a customer leaves a system
municipals to recover stranded costs from because its plant becomes-uneconomic or

their custome_ under the same _kielines the custmner wishes to co-8ene_te or self-

as investor-owned utilitie_ Recognizin8 generate. They note that "'[tlhese altema-
that the FPA gives the Commission no rives have always existed and do not arise

from new opportunities for wholesale and

general jurisdiction over municipalities retail wheeling. "'_wfor purposes of rate regulation, 576 l]linois

Municipal Electric Altency argues that Camm/ss/on Cone/m/on

the FPA neverthele_ does not prevent We reaffirm our preliminary deferral-

the Commission from providing a forum natJon tl3at the recovery of legitimate.
for municipalities that may expe_nce prudent and verifiable stranded costs

stranded costs as a result of new federal should be allowed. Having considered the

rcgulatier_ NE Public Power District, argmnents raised by the commenters that

RUS. and rural electric cooperative corn- oppose stranded cost recovery, we con-
reenters object that the NOPR gives pub- tinue to believe that utilities that entered

lie utilities a gq'eater chance than other into contracts to make whelesale require-
transmitting utilities to recover stranded merits sales under an ontirciy different

costs from departing customer_ by of let- regulatory regime _ould have an opiat-
ing public utilities two avenues of recov- trinity to recover stranded _ that ec-

ely (an exit fee under a power sales cur as a result of customers leaving the

contract or a transmission surchar_) but utilities" generation systems through
offering other transmitting utilities only Commission-jurisdictional open access

one avenuc (a transmission surd3ar_)_ tariffs or FPA section 211 orders, _z in

sTaE.g., EGA, LG&E. EGA and LG&_ fur- s76But see FPA section 212(a), t6 U._.C.
ther argue that if a uUlJty is'able to _te a 824k(a_
QF oan_ a OF tlmukl be entitled to recover

itscosts heed upon the same equities ef reliance SnRUS objects that, at the same thne, an
upm govemme_ud apprmm_ dmU_ resula-
tory regimes, and re.enable expectation. RUS-fimmced cmq_'ativ-c that is atexL-_multting

• utility weuld be required to provide reciprocal

s_,VT DPS aqlues that under DrderNe. 636. openaccesste its public utility r,upplier,which
the Ceo-_ais_enallowed receveryof coststhat isalsoits custemerand it5CmltpCtitm-.
wouldbe rendered"ura'ecovera51¢"becausethe

costs wotdd not be inom-red to previd¢ tramipor. STs761F.2d 768 (D.C. Cir. 1985)"
taUon service and becamethere w_id be no

wb_ks_de lead ffwn which to recover the cestr_ sty F..8".,VA Com. DE MtmJ, LG&E, Meun.

j it suggests that when a utility loses wholesale rain Starer Petrdm_ Assoc.load era mumieiim6ty establid_ a e_.wdis_.
z butiem s3'_tm, the u_llity'$ ce_ts are not nects.

sarily rendered tmrecoverab_ _ ELCON July 2.5. 1995 Cnmments at p. 6.

_rsE.g.. PA Munis. Missouri Joint Commis- s= Hereafter referr_ to collectively as the
. sion. TAPS. Municipal Energy AKcnt'y N_ "nt'w olin _- mr "'eq_-n_ t_i¢_

bt'askL rio.."

¶ 31,036 Federal Energy Re£ulatory Commission
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order to reach other power suppliers. As with gas producers. When the Commis-

we indicated in the Supplemental sion initially declined to take direct ac-

! ° Stranded Cost NOPR. we do not believe tien to alleviate that burden, the U.S.

J that utilities that made large capital ex- Court of Appcah for the District of Co-
"-/ penditures or long-term contractual cam- Imnbia Circuit faulted the C_mmission

mitments to buy power years ago should for failing to de soabe The court noted

-: now be held resoonsible for falling to fore- that pipelines were "caught in an unusual

see the actions this Commission would transition" as a result of regulatory

,_ take to alter the use of their transmission chanses beyond their cenu'ol, as7
! systems in response to the fundamental

chanses that are taking place in the in- As we stated in the Supplemental

du.utry. 3t_ We will not ignore the e_fects of NOPR. the court's _ .in the gas

, recent significant statutory and regula- context applies to the current move to a

tory changes on the past investment deci- competitive bulk power industry. Indeed,
sions of utilities, as3 While, as some because the Commi_ion fai][ed to deal

commenters point out. there has always with the take-or-pay situation in the gas

been some risk that a utility would lose a context, the court invalidated the Coa-

l particular custmner, in the past that risk mission's Ca-st open acce_ rule for gas

! was smaller. It was not _e for pipelines. Once again, we are faced with
the utility to oIaa tO Cofttinue _ the an Industry trmedtion in which there .is

needs of its whelesale requirements cus- the possibility that certain utilities will be
tamers and retail customers, and for those left with large tmrecoverable costs or that

customers to expect the utility to plan to those costs will be unfairly shifted to
- _t future customer _ With the other (renmining) etmtomer_ That is why

new open acc_s_ the risk of Iodn8 a cus- we must directly and timely address the
tomer Is radically increased. H a former costs of the u-,msition by allowing utilities

wholesale requirements custemer era for- to seek recovery of legitimate, prudent

mar retail customer uses the new open and verH'mblestrandedcost_At the same
access to reach a new supplier, we believe time. however, this Rule will not insulate

that the utility is entitled to recover legit- a utility from the normal risks of competi-

imate, prudent and verifmble costs that it tion, such as self-generatiml, cogenera-

".recurred under the prior regulatory re- tion, or industrial plant closure, that do
gtme to serve that customer. 5s_ not arise from the new availability of non-

discrim_aatory open access transmission.

We learned from our experience with Any such casts would not constitute
natural gas that, as both a legal and a stranded casts for purposes of this Rule.
policy matter, we cannot ignore these

costs. During the 1980s and early 1990s, We are issuing the Stranded Cost F'ma]

the Commiss/on undertook a series of ac- Rule slmulmneously with the Open Ac-
tions that centrlbut_d to the impetus for ce_ Final Ride because we believe that

restructuring of the gas pipeline industry, the recovery of legitimate, prudent and
The introduction of competitive forces in verifiable stranded costs is _ritical to the

the natural gas supply market as a result sttccessful transition of the electric indus-

of the Natural Gas Poticy Act of 1978 _ try to a competitive, open access environ-

and the subsequent restlxv_uring of the menu We believe that our derision today
natural gas industry left many pipelines wm be upheld by the courts. While the

I'midin£ uneconomic take-or-pay contracts D.C. Circuit is stillconsidering the vari-

51_ FF.RC Sfatu_ and Rqrufatior_ | 32,514 _on trader whuk_tle RmtirernenL¢ cm-

". at p.33,10|-02, traL'l_ and to utiliUes that Ix'ovided s¢,..;,_e to

_" Centrary to NRRI"s claim, and as eXo retail custamersthat convert to wholesalecup
plaiaedin the NOPR (See, eg. FIJ_RCStatutes tm_=r_tatm, and that face the ImtcnUal inabil-

ReguMz_,lS 1_..514 at p. 33.0_3.158).the iW to recover mrs when their custemers are
able to reach new suppliers U.'oush open access

ek'_tric industry's transitiun to a mere cmltl_U- _sion.
tire market is drlvmn in large part by statutory
and re_latow chznlres beyond the utilities" con-
Uel. _ IS U.5.C, 3301 et seq.

_MA_ a r_ult, tlw oplmrtunity for wholef_e s_ AGO, 824 F.2d at D. i02.1"
s_ costR.cover,/underthisRule islimited

;. to ublibes Uhatprovidedsalesol generatlm_ m_d _ lid.lit p. |G_7.

F_eral Eneriff ReguJatm2fCemmil_ion _ 31,036
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(ms appeals of Order No. 636, _18 it has specific problem: The fact that a utility

already upheld, in at least two instances, that historically has supplied bundled
our ultimate decision to allow the recov- 8ene_ation and transmission services to a

cry of c_t5 stranded in the _tion to a _ requirements customer and in- .._j
competitive natural gas industry, sm As a cun_ costs to meet reasonably expected
result, we re_ct the susL_ons of some customer demand may experience

commenters that a utility's obiigatim_ to _randed costs when its customer is able

comply with the provisions of the Open to reach a new generation supplier due to

Final Rule sh_Id be conditioned the availability of open access transmis-

upan final court approval of the Stranded sion. This rule p_ a solution to that

Cost F-real Rule. We aJso decline other- prublcm by allowing the recovery of legit- ,,
to condition a utility's ability to re- imate. -pruder_L and verifiable costs in-

cover its stranded cests. As described in cuffed by a utility to provide service to a

greater detail in SectiOn IVJ.8, if a uUl- wholesale requirements customer that

ity can make the aecessm-y evidentiary subsequently becotnes, in whole or in
showings, it will be eligible for stranded part, an unlmndled wholesale tr_ncmi_

cost recovery, sion service; customer of the utility. The

With reffard to the magnitude of poten- opix)rtunlty for _ -- .... --] whale-

tial wholesale stranded test.% as the Sup- sale stranded cost recovery is allowed for
plemental Stranded Cost NOPR only a discrete set of requirements cow

recegr_7J__ the level may be small relative tracts for wl-dch the utility can demon-
to that of retail stranded costs. Neverthe- strate that it had a reasonable

less, wholesale costs may be stranded as a expectation of continuing service, as well
result of open acorns transmission. Be- as for retail-turned-wimlesale situations in

cause the significance of such cests to the which the utility satisfies the necessary

utilities that would face them my be evidentiary criteria. Thus, the fmulamen-

8reat (and the presl)ect _ not recovering tal premise of this rule---4mmeJy, that a

such costs could erode utilities' ability to utility shoukl have an opportunity to re-
attract capital and be very detrimental to cover reasonably-incurred costs that arise

a diverse array of utility _ers), because open access use of the UUlity's ""

we believe that we have a respmlsibility transmission system enables a 8eneratkm
to allow for the _ of such costs, customer to shop for power---would not

ap_ly to a non-_isdon-owninff util-
We disagree with the commenters who ity that. by definition, has no transmis-

• cm_tend that this Rule would d'm___'mb_te sion by which its generatiot_ customer can

against certain segments of the industry, escape to another supplier.
such as non-_i_i.'mx-ownin8 utilit3es

(who would not be allowed to collect The same historical relationship dis-
stranded costs) or wholesale requirements cussed above, including the expectation of

customers (who would be subject to continued service, justifies impesin8 the
stranded cat Omrt_ while ether whole- stranded costs covered by this ale on

sale customers would not). These corn- wholesale requirements customers only
reenters miscm_true the purpose of this (not on non-requirements customers that

Rule and the nature of the stranded eests contract separately for transraissi_ set-

for which this Rule would al]ow recovery, vices to deliver their pro'chased power).
This ride is desisned to address a new and Requirements customers histerically were

rm Pipeline Service Obligatlms and Revisiees No. 92-I_t85, et aL. (D.C. Cir. Or_ Argument
to Replafions Govcrnlng Sclf-lmplemmeting Heid Feb. Zl. 199b).
Trmmmrtatlo, U_k.r Part 284 ef the Cmm6s-
den's RegulaUom;and Regulation el Natural

Gas lrqpclinesAfter l:XartiaiWcl_eadDeceau'_l. SmSee-. e.l'. l_blic Utilities _ el
Onler No. 636. 57 FR 13257 (April 16. 199Z), the State el Cardornia v. FERC, 988 F.2d 154.

FERC Stam_es sad Re_at;oas | 30,939 166 (D.C. Cir. 1993) C'FERC, with the backi_
(1992), erderGnreh'g, Order"No. 63f)._k57 FI_ eg this ctms_ has been at p_s to permit pipe.
36128 (August 12, 1992). FERC _tmes and Ilne_ to recoverthese(take-or-pay)_,s. which
Reguga_ot_ | 30,gS0 (1_2); _g]hu-on r_h'ik Or_ lave acctmmuhted Ig_ t_rm_lgh_t
der No. 636-B. 57 FR 57911 (December 8, er miscalculationby the pipelinesthan through
1992), 61 FE]RC |61,272 (1993). reh'g dented, an mherwise benefldal tramitlon toeompetitive

62 _RC _ 61.007 (1993). appeal pendin_ gas markets."): Wesgenz Restorers, J_c. v.
Un/ted Disufbutton C_npanies_et a]. v. ]_RC, FERC_72 F.._I 147 (D.C. Cir. 1995)_

3 1,036 Federal Energy Regulatot_ Commission
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; [oz_ customers who typically did stranded costs as proposed in the NOPR

not expect to take service from oth_- sup- and set forth our r_u_nin8 in supporl of

) pliexx. Utilitiesthusassumed they would thatD_tdLuff.s_!
i continue serving these custonu_s and

_! '_= Various commenters contend that the

may have made d_nific=at investments propesal to permit recovery of stranded

based on that Ion_erm exDectation. In CuS_ at all. or particularly through b-arts-

contrast, utilities ,_d not (and do not to- mission rates of departing customers, fails
day) gener_)" make investments for to address the C,_un cetrt's c_ncems.S_-

short-t-m economy-type transactions. These commenters r_peat many of the-, i_.mer, such .transactions were entered

- into only when the utility tunpm'drfly same nrmunents prm_xm_ m!___ in this
_, _ " had available capacity or enerW that Ixoceedi_, which we have already ad-

• dressed. Some ommme_tefs m'_ thBt in-
could be provided to the buyer at a price duding 8enefatio_ straaded costs

,_ lower than the buyer's decreme_al cost. Jn transmission rates is an anticempeti-

:

.'- The utility was not obligatt_ in any

way--either explicitly m- i_plicitly--4o tire _ _t and that Cajun

I provide for the n4eedsof II_'_tl'i'(_Jtl_nts _oln]_ _ Cmmmissio_i to al)andoo this
customers. Because cuor_inatien _- _t _r it_ stranded cost profx)f_ or, st

a minimum+ to explain how the dmsen
Uons were not the c_se of stranded in- method of

c vestment deeisims, it would be recove_ differs from that ---
: inappropriate to allocate such costs to manded inCajunffJ_

' non-requirement s custome_ Several comment,, _"_4 question

F_, althoush some coramente_ o13- whether the NOPR'S stranded cost prov/-

ject that the Rule wegld slve public utfli- sions would uadmair_ the "meanintq'ul"

trammnitting uUlitie_ to recover stranded by the Cajun court. For example, At-

costs, our jurisdiction over transmitting kansas Cities asserts that the Cemmhsion
has failed to address whether a transmit-

utilities that are not also public utilities is ting uUfity retains market power
limited. If the sellinl_ utility trader- an b'armnission even after impodtim Of an
existing contract is a _ittin_ utility

that is not also a public utility, its who_ open access tariff. It contends that this
question is vital to determinin_ whether

sale requircm_ts ¢0mracts are r,ot sub- imposition of stranded costs would inter-
ject to this Cemmission's jurisdiction, fe=e with a wholesale transmission cm-

we tan allow such a transmitting tomer's meaningful access to other power
utility to recover stranded cents only suppliors.throu_ _nmhsi_ctimal trans-
mission rates under r_timm 211 and 212 Some commenters also mbmit th=t the

of the FPA_ Nevertheless. in the context prq3med procedures for a customer to ob-

of a spedfi f section 211 case. we would taJn an estimate of its stranded cost lia-

_ne__ to apply similar l_rindple_ to the bUity are inadequate because they do not

extent possible to assure full strandedcest meliorate the uncertainty confrontin8
_- We also eu_ur_e such traas- the custmner, which was a eom_m_ o_ the

mittin8 utilities to neSetlate muttmlly cota-t in Cajur_ They sm4N_estthat a

agreeable stranded cost provisions with toner would still face the prespect of lift-

th_ cm_me_ gation _nct_ming whether a

_e In the Supplemental _ Cost stranded cost charge isappropriate__

NOPR, the Commission made n Other _raenters argue that Cajun re-

preliminaryr-,dingthat ,heCajunmutt n,dresn trial-type evidentiaryhearime
decision does not bar the recevery d before _*randed costs may be recovered.

sse28F.3d 1730D.C._r.:_. 1994)(Cabin). Texas-NewMe_ce, LasCruces.bt_ _J,ta,..Suf-

s_ FERC Stamt(s a_d Ret_L_t/aqs| :rZ,Sl4 folk Count),, Total Petmlemn,NM lndtmUiah.
t at IX 3&10S-e6. PA Muds. :

m F___ A.PP_LABATE, ELCON, Central II- _ E4_.,ArkJms_ Citks. PA Mtmis, NM ln-
linoi_ _ IL Cam. VT Dpe_ dustriaL_

_z,See. e4.. El.CON. American For_! & Pa- _S SeeCajun.2_F.3dat p. 1_.

_) per. MMWEc, Cajun. IL C_m, PA Cma. VT s_ 5eeo e._. SuHolk County.ArkJmsas- DPS. Educatim. DE MunL IN lndustrlals. Edta_tio_
Cities.

Federal EnnrlD' Rqlnlatory Commission _ 31,036
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:, They question whether the Commission's evidendary reoxd for addressing these

Beneric prow_l__ on open accessand the concerns on a gen_c basis and the oppor-

Commission's statem_ts about the need tunity for all participants to present ¢vi-
i torecovorstranc_, costsarc _mte. _ don=andarSxuncn_?0o

ELCON references the Cajun court's Noting the C.ajun court's concern as to "-
_] statement that "if the Commission i5 whether the wholesale customer in that

;_ wrong at the outset cm_erning the posd- case had "meardn_ul" ac_c-_ to ahcrna-

q biLity o_ legitimate strancled i_estment tire _zpplie_, a number of cornmcntcrs

cost, it is not fair or i'easmm_¢ to create aipree that the Conanisslon. through the
such a mechanism for recovery."_ss EL-
CON submits that the factual record doe5 open accessprovisions of the NOPR, is in

fact pr0viding wholesale customers mean- ';
not demonstrate amy si_cant wholesale in_ul, _reasonable access to alternative
stranded oust problem and. as a result, a supplie_? o_
final rule allowin8 recovory of such costs

._ would not be '.'fair or reasm_le_" As evidence that the Cajun court was

concerned with iiadequate explanation
Many other commentm_ in contrast, and procedures and did not l'md that

believe that the NOPR is distin_ble stranded costs _mld never be justified.

from the case that was bcfoR the court in several cmnmentcrs pmnt out that the
Cajun and that the Commlsdon has fully Cajun court did not mention the D.C.

addressed the Cajun court's concerns. Pc. Circuit's landmark dcclslon X.n AGD,
cording to the Coalition for Economic which stronOy supports stranded cost re-

Competitio_ this proceeding is very dif. cove. e°z For example. Coalition for Eco-

forent from the Cajun pCoceedis_ ___¢ nomic Competition Suglests that

the p_ rule would not automati- const_ir_ Cajun to hold that stranded

tally permit utilities to charge market- cost recovery is always anticompetitive
based rare_ The Coalition for E_-onomic would be at odds with AGD and other

Competition states that in the absmee of decisions that have upheld the Commis-

Ben_c market_ rate authormtion, slon's policy of allowing recovery of the
th¢In_ is no bas_ in Cajun for barring the _ts d the transition to competitive mar-
recovery of strmtded investment in tran_ ket_ -
mission tarlf_. _

Numerous commcntcrs nlso support thc
A smmber of cmumenters aLq'ee wlth CommissiOn's conclusion that stranded

the Commission that the Cajun court was cost- recovery through transmission rotes

concerned with the need for a more com- i_ not a tying arransemmt._o_ Among
plete explanation o_ the basis for Strdnded other thinly, these commenters arSue

cost recovery and the mechanism selected that a tying claim Rquires that the de-

for _ _covery. _ O_ntcx_ be- feB1ant force the sm_eot a separate
lleve UPcat the NOPR provides both the uct with the sale of a product over which

E._., PP. Cem. NY C.4m_RUK by the pctiti_t_ in Cajun that "there nsdly is
_e Cajun. 28 F.3d at p. 179 (unnpha_sJn no such thinz as stranded investment, an)y m

odldnal), failuR to c_mpete- _ the drcumstmmees
under which the im_mnmts _ made It

m SC Pub]k: Servk_/Ul_wity _ tJ_ d_- _tat.es U_t electric utilities dM not incur the
tincUom m web OnitJal Csmmems at p. _ "In casts_f iRneratJontadlities (and l_g-term fuel
Cajun, the cNrt was not criticizing th_ rectumS, and power supply comracu) becamethey were

strand_ assets as an abstractmatter, but _ elTgicnt c_npctJto_, but to sar_-fy theb"
•pecificaily gs gll _teL'ral part 0( a s_ _r tal_[s nbigatian in a fully-rel_iate_lmarket to pr_
Iksil_'d to justify mark_.based rats on the servic_toall whorequestit.
basis that1]heopenacc_starUf adequa_, mit-
igated _ power despite the prtwisisu per-
mitting R_-overy of stranded assets." It suR_ts _2 See. e.g., Corn Ed. Coalitionfor Eo_omic
that if the Cmmnissimt decides to aUowuUlities Competition. NYSEG. Entergy.
to recover stranded casts tram deDania8 era.

i tmrmm,any utility recovw_ sud_ costs should _ See, e_'., KN Energy, Inc., 9_8 F2d 1295

not beallowed to ehm_ market-basedrotes.
- at D. 1301 (D.C- Cir. 199Z). _//zaggghtovm Gas

_ -qee,e-¢_ Eg|, N'-KPCO,Ccnt_rior, Electr/c Co.v.F'ERC. IOF.3d,l_6.874(D.COj-.1993).
ConsummAlliarge. Smthe_.

_otE/r. Omaha PPD, Corn F.,d.Florida P(nver *o_E_.. EEl. CornEd. Comun_-r_ Prover. So-

Cm'p.CramEd also submitsthat the arlm_ent C._1Edison. 5al! River, Entersy. • )

¶ 31,036 Fader_ Energy Regulatory Commission "/
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it has market power, and that here the_e peals [or the D.C. Circuit (the same cir-

"_ is no second product being tied to trans- cur that decided Cajun) that confirms

: mission. Several cvmmemters also suggest the validity of Commission imposed

) that. in any event, stranded cost recover,a, stranded cost recovery mechanisms in the

"" as proposed in the NOPR would be con- transitioD to competitive markct_. In

sidered a legitimate business ju_.ificati_ Western Resources, Inc. v. FERC, _

; under the antitrust iaw_. 605 Coin _ ex- court affirmed the Commission's decision

plains that the Commission. as part of its to allow the r¢covcW of costs stranded in

effort to enhance competition in [_tera- the tr__'tion of th: natural gas industry
tion by opening up the transmission net- to a competltlvc market, u7 We believe

work, is avoidiztR p]acb_ on utilities the thaL by this decision, the Gom-t has again

inure burden o[ the strand_ costs result- a/finned the Comnfisdon's alYdity to ab

ing h_, their past mmlatucy oblirafion_ low _ cost recvvcry, as io_r as we

it is not penn|tUng utilities to maintain a follow adeqtmt¢ proa_m_$ lind explainmonopoly of pow_ sale_
our dccisio_ ¢_

We arc providing in this p_ the

We reaffirm that we do not interpret evidemtiary reo_d to support our decision

the Cajun court d_isioa as bmrrine the to allow the recover_ of lesltimate, pru-
recuve_, o¢ str-,auled costs. The mutt in dent and verirmble stamuied costs on a

tl'_ case dld not bar stranded cost recov, g_meric basis. We also are ensuri_ the

cry. as some commmters suEEcst; it in- "m_u|" access to alternative mzp-

st,.x__ found that the Commimim had not plk_ that was identified as a com_m of

provided adequate _ and had the Cajun court. The Open Access F'mal
not fully _xplaZned its deciskm. The Com- Rule is designed to attack one _.Pntial

missitm had failed to hold an e*identia_ element o_ market pow_---nan_y, con-
hearinz concerni_ whether the i,dudm zro] over zrammlssion access. The stan-

o/astrando_costrecove_ i:wovisim_ina (_d _q= are adopting fro" transmission

particular utility's _ansmission tariff, service is lar stricU_ than the standard

with oth_ pro_t_ofls i_ "the _ we used at the time Cajun was decided;

resulted inth¢ adeqtmtemltirat/on o(En- we now r_iuire non-discriminatory open
tergy's market power so as to ju_ffy .mar- access tramanission, as .well as a code of

ket-based rat_ The court also fuund u'mt conduct and non_iscriminatdry shad_
- the Commission had failed to _ _de- of transmi_on hfformation (OASIS). The

quately its approval of the strm_lc_ cost _u_l]ectjve effect of these actions is that

provi_on, amo_ other provisbms. In (gin- public utilltks that own. v_rol or oper-trast, as d'mmssed bdow, _e have ad.
ate intern, ate ttansmi_on facilities will

dressed in this c_,-=;olidated Woceedi_ mxi_abletofavorthelr .own&_a_ation

(the _ Ce_t NOPR, the Supple- md will hav_ to compct© on am equalmental Stnmded Cost NOPR. the Ope_
Access NOLO. and the Open- Access/ _ with other _pplZe_.e _ AH public
Strand_ Cost Final Rule) all _f the Ca- utalties that own. o_trol or operate fac_
jun t_m't's concerns, ities used for _tUnff dectric energy

in inte_mte commence will have tariffs

Our interpretation of _ is bolstered on file that offer to any dibble customer

by a recent opinim of the Com'_ of Ap- any _ services that the public

ms See State cf _ ex re/. Bm_/s v. Pan- _ desire to wmamt tak_ Eal_lity.
/umo_ Easte_/_ Liae Co, 935 F._I 1469, not by an _nUcmq_,ziti_e motive).
1483(7_hQr. 1991}. ce_ denied. 502 US. 1094

aJmLD_ oust_m:r W_c_tscd b-oreamothersup. ¢_ Id. at p. 15_.
pr_- was "randy and reaso_bi_ n_ivated

by t_e need to Emit .is _mtffud lake.or-ixff aAs wc noted in the Suppk,m_tal NOPR.
ILz]l_Ety,_t b._ • _ to mlintalo its monop- the saunc com'y,had eaa4J_ Jr.structed the Com.
oi_ Podfi_ bY_u_dimg ¢ompetlUon in the role mis_om im tl_ A_D _ms_ that the Commission

_r nmunl t,as_:. C_ d Chromate_. W'dl/mms mmt_mddevthetmnsitimastslmcme b_n_u.
Nata_ra/Gas C_m_. 743 F. _ 1437 (D. lalcd utiEti_ wh_ t_ Commi_io_ _nm_q_s
Kan.), adfd. 955 F.Zd641(Tth Cir. 1990) (pipe- r,_ul_tory ruks d the same- FERC S_amzrs
line's nffml to u-ansl_rt thbxl-party _ was and ReEulatJ_r 1[32.S14at p. 33,106.

"1 motivate! by k_itinm_ business_om_rn_ in- _mId. at p. 33.0G.%6F.

_,_ e,m,z,/bpm.r_ Comm_u_o. I[ 31,036
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utility could provide to itself, and under was offered in the transmission tariff that

comparable terms and conditions, was under review in Cajun.

4 We note that the Cajun court identified We also have addressed the -Cajun )
several prov_ons In Entergy's proposed court's concern over the method of recov- .-_

tariff as potentially restraining campeti- ery. In that case, Entefgy proposed to

tion: Entert, y's retention of sole discretion include a charse in the departing cus-

to determine the amount of transmission tomer's _ion rate to recover itscapability available far il_ competitor" stranded investment cosL_. The court said

•t uSe.6lO, the point-t_t service iimita- that this might co,-_titute an anticompe-
tion; 6n the failure to imlm_ reasonable titive tying arrant, emenLe _ As we ex-

time limits on EnterSy's response to re- plalaed in the Supplemental NOPR. the

, quests fer tremmissionservice:m and strandedcostrecovery_nxzd=rewe _ .
Entergy's reservation of the fight to can- scribe in .this Rule is a trm_itj_mi mecha-
cei service in certain instances.e_ even nism only that is inteadecl to enable

when=a custunerhadp_d fortramm_ utilities to recovercats prudentlyin-
slm_ _tem .medications. sl* _ types cuffed under a different f,egulatm3r re-
of _ which have the potential to gime. The purpose and effect of. the

. restraineempeUtion, willnot be allowed stranded costreo_/ med-_ that

und_ the Open Access.Rule.On the cm_ we approve inthisRule istofacilitatethe

trary,the Final Rule pro forma tariff tra_"tionto competitivewholesalepower

conta_ terms and conditionsto ensure markets. Although we re_-d in the

the.previ_onofnon-discriminatorytrans- Supplemental NOPR that stranded .cost

m;..ssion service. In addition, the mcluire- recovery may delay some of the benefits

merits that a public utility take service of competitive bulk power markets for
unct_ its own tariff, adopt a non-diserimi- some customers, such transition costs

natm-y trmnsmission .informatlon net_mrk, must nevertheless be addressed at an

and separate power marketing and trans- early stage H we are to fulfillmar regula-

mission functions further emure aon-dls- tery responsibilities in moving to mmpcti-

criminatimi _ remove cnnstraints to tire markets. The stranded cast _a'y
fair competition. Thus. the nondiscrim_ mechanism that we direct here is a neces-

natmy open access transmission that is gary step to achieve pro-competitive re-
the hallmark _ this Rule is desisned to solt_ In the Ion8 term, the CA)mmission's

ensure mean_ul access to alternative rule will result in more cempetiUve prices
suppliers and goes far beyond that which and lower rates for comumers.

tte In coatrast to the tariff under review in 6u In contrast to the tariff under i_wiew In

Cajun, the F'mal Pule we furma tariff Immides Cajun. the Final Rule m ferma tariff requires
thatavailable_on capability OkTC) _le brae"'lim[t_far resimalscsto _
mest becaim_t-,_ md I_ted oa the _ sire requests.Specificdy. _ 17.5Imwldes
sian _s OIIIm_._lme.time lnfm.m_ that-a mmsmtmiml Ixavkk,r mm mspead tez
tim_System (OASIS) Imrmaat to aew Part 37w request fer firm smrvice m _ml as iwacticalge.
OPEN ACCESS SAME-TIME INFORMA- but aet later than thirty _ a_tef t_ date ef
TION SY----_ AND STANDARDS OF CON- receipt _ a mnpleted appkatim.
DUCT FOR PUBLIC UTILITIES of the
Commimim'sret_latim_ SecU_a37.6 _ tn In cmtrost to the tac_ emk_ review in
ia pe_tiaent _ tl_t aleng with prating its Cajua. the Final Rul_ _ ferma Ueiff does mt
ATC m its OASIS nmle, a public ubUty must allow firm _ service to be cancelled

• " make all data meal in the cakulatlm publ_iy after the servlee has beea cumm_-_, limveve_,
available, on fequesL Sectim 37.4 pmvldm that Set-tim 7.3 _ the Fir_! Rule pro fe_na toriH
empleyees_ the publicutility and any_lfiliate deesprovide that in the event _1"a customer

that are t_gaged in merchant ftmctions are pre- defmalt, the trarmltissien provld_ may, mac"-
h_biled from having pr_ementialaccessto amy cmdan_ with Cena_i_nn pelicy, file and iaJb-
_isslmt-_hued in_orntaUarL Additlmudly. ate It proceedillff with the Cmnmi_slon to
the n:lrulatiom wovide auditing and menitaring terminate service.

t_rocedu_ to rmfeffuardatlaimt cllscri_natmy _a*_..sjun.28 F.3d at p. 17'9-80.practices. ,_.

_tsNotably. the court _tated: "This is. in es*

6ll In e_t|M to the tar_f ulltder rt',vlt"w _ s¢11c_. M typing _ (Cititim _l_titlLed),

Cajtl_ the l_lrta[ Rule pr_ forma tariff req_res and it might be fine if the _ oil the af-

the provisien of peint-to-point aridnetwerk ser- ramRementwere oet to cabin Entorl_'S market

vice. prover." [d. at p. 177-Y8(emphasis adkled).

¶ 31.0-36 _ee.r._e--.u _,._.to._ Co...._n
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The Commission's approach also is con- We conclude that we have ful)y ex-

sistent with the traditional regulatory plained our decision to allow the recovcry

j cgmc_t of cost causation. We do nat be- of legitimate, prudent and verifiable costslieve it is an illegal tylnl arrangement to that arc s_ in the transition to

hold a customer accountable for khe con- compeUtive whelesale bulk power mar-

_ _titaenc_ of leaving an incumbent sup- kets. We also have provided ample oppo_-

: plier if, under our rules, the incumbent tunity for all concerned to preser.z

_lier must _ a _ble expecta- arguments and cvklcnce on the issue. Fur-

.!. tion of continuin8 service be/ore it can ther, we have l_ific:antly strengthened
: recover stranded costs from the customer, our epen acges requmts to exmwe

mitigation of transmission market power.
"_ Further, in response to the Cajun Thu.% we have fully addressed the con-

, court's concern that the Commission lad _ of the C,_un court_
/ailed in that case to e_laln adequately

its approval of the stranded cost provision 3. Respomibility for Wlmlesak Stranded

and other _ we have gwovlded in Costs fWhether To'A_lopt Dire_ Assign-

this proceedi_ a detailedexplmuttlonof merittoDepartinSCmtmners)

the ftm_=_mtal indu.q_ and regulatory Ill the _pplell_atal Stranded Cost

changes that have Biven rise to the poten- NOPR, the Commission made a prelimi-tial for stranded casts; the transitional
nary finding that direct assigmnmt of

nature o(stranded cests; the critical need stranded costs to the departing wholesale

. to deal with these costs in order to reach gemeratien customer is the appropriate
more competitive wholesale markets; and method for recovery of such costs. _a6
the ccmumer benefits that will result

from cumpetitive genegatim_ market& We Numerous parties _tin8 all con.

also have.provided a detailed explanaticm sUtuencles suppm-t direct assiltamem of

, of the terms aml comlltlcms in the Final stranded costs to the de_ genera-
-- Rule pro iorma tariff that will meet thc tion customer. _17 These commenters ar-

_minatory open aece_ u_vice re- gue, among other things, that direct

quirement, assignment is censlsteat with the c_t

• causation prin_ple and pgeha-aMe to h_-

5e_a-al commenters (am1 the Cajun creasing the delivered pck:e of electricity
court) c_s concern for the need to to a whale region threush the imp_tiun

provide as much oertainty as possible for of a wires charge, and that recovery of
departin8 gustomers cencer_ns their po, stranded c_ets item remaiaing customers

tential stranded cost obliraUon. Without would net be ia the public interest. Sev-

some certainty, _ may be unable end state commenters seek assurance

to shop for alternative supplie_ In re- from the _on that nativ_ load
spom_tothesee0e_erm, wehave modi. custmne_ will be held harmless from

fled the stranded cost recovery stranded cests resultinl from other et_

_toh_ludea foanulaforcalcu- tomers Jeaving the system. _ts KY Corn

iating n departtn_ ctmomer's potential submits that the _ results of a

stranded cmt ebliption. As discussed in l_'oaderassessment of stranded costs.

_eater detail in *_etion IVj.9, the reve= with the ndated _y of il_ impact
hues lost formula is _ to provide on the utilir_es" c_t e( capital, is more

certainty fro- depat_in_ customers and to problematic in the io_ run than the pos-
crate _tiv_ for the parties to ad- sibility that tl_ _ assiSnment of

; dress stranded cost daims between them- stranded costs would deter customers
selves without resort to litigation, from shuppin_ for power.

¢.t_FF.RC .St_mte_ _d Rqrulat/oas 132,514 _ Tnmedflon. Ca)an, NREC& EGA,

i " _- 33,106. , Ek,ctric Cmmsm_ AWumcz,FL C=m, PA Cam,+o See. o4P_EEl; +'_l+m_.+m_<_.&qzmta. Car- _e, Salt River. KY Com. ND Com. Call-
olitut P&J_ Cemener. _ Ed. 13_d_e,_ fm"niaDW_. I.A DWP. TVA. Utility Inve_ers
Dmlue_ae, _harida Power Corp. Omal_ PPD. _tlvst_ Tam Utilities, LG&E, Utility Shage-
Akea. AEC & SMEPA, BG&E. Central Elecme. hekk_
Detroit _ El Paso, Montana-Dakma utili-

Ohlo Edison, PECk, PSNM, Sauthent. _- t_ E4_., IqC Corn, UT Cont, NJ Ratel_Xyev
ggt_ _ _ TUCSON _. Utiatk_ For" Atlva_tte.
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A]thouRh TAPS opposes stranded cost sum approach that would reflect cost cau-

recovery in Beneral. it submits tJlat, if the sation in an unbmuJled fashion._ D0J
Commission decides to allow recovery, the maintains that a transmission adder is

Commission should directly assign _s to an exc/se tax and that the

stranded costs and not sprud them acruss excise tax approach would distort pricing --J
the board to alJ transmission users, sienak and c_tomers' decisions on the

-_ SL,Vln_ commenter_ also oppose any alo use of electric power. It submits that the

location of stranded cost liability to share- lump-sum approach, on the other hand.

holders. 61_ " would establish a fixed, sunk liabgi W that

Some comn_nt_rs state that direct IL_ would not depend upon how much trans-
mission service the departing customer

sisnment of stranded costs sends the cer- takes in the furore. _
rect prJc_ si__nmlsdurinR the tr'm_Uon

• to a competitive _e. For example, _commenters oppc_ direct ussiBn-
El_'tr/c Consumers Alliance states that a meat as being incondstem with wholesale

wholesale customer _muld .be able to oh- compefition._ They argue .that placing
rain power elsewhere, but that the motive all of the r_pom_Mlity for _ casts

to do so should not be to escape respomi- on departing 8emn_ation cuscome_ would

bility for sunk investments made on its d'_t-tmra_ customers from switddng to
behaH. ]El Paso submits that failure to other generation providers and would

make the departing _nm=ation cust_rter theneby inhibit competltion _.3 Some eom-

_ab]e for stranded cost recovery would mentm also assert that departing generz-
creme a "firSt-off" incentive; the cmtom- tion customers are not the sole "cause" of

ers that leave the system first would not stranded o.6L_._ _ DPS contends that

suffer from higher future rates designed direct assignmont cannot be reconciled
to recoverprudenUy _ c_ts from with the _n_ssJon's r_fusa) to allow

the reduced base of mnaininR custom_r_ imposiUcm of exit fees by gas pipelines

Some commentm3 support direct as- when their wholesale customers depart, tm

•signment but oppose _'ovcry _ stranded Some commente_ support spreading

costs through trammtt_on rate& These the burden of stranded costs broadly
cemmenters prefer an exit fee or lump- amon8 deparUng custame_ _a_holders.

_t_E'g-SCE_G- C-ranEd, KY C_. NC Cem. _mSem_cemmml_rs alsaopposethe Cmamis.
SCE&G starts Umt the C,,=,_m/m nddmer, sion's _ to alJaw the recove_ ef 8ener_

its p_r_us _m_.mmts by suSmstl_ll_ I=1 Um.m_.ted r_ts-threuSh tranun_on rat_ m
the Stmplmmmd NOP2 that SCE_G _ bd_ in cmnv_im ef _t-_um_ _i,cl-
_shau_ bespatter tbecast_ pks (_g_ VT _ w iu vioiaUou er r_-_m

_E4r_ Taas UtUities, DOj. 21Xa) of the FPA. which they ceatend limits

CmtRO0ve_to . -_" ---- -edc_s(e4_..
_t In its reply _ Utility Wedti_ ILlndustrlsh, Lm Cmc_).

G_u_ d_s DO3"sarsumenu thnt a tram.

w_ssim_adder is tnalog_usto ameadsc tax md _ E,J-. ELCON, IL Indmlria_ Ny Enerw
v_uld disturt _Uon. It M that DOJ's Bu)_ T_ Im_usu_ed_lV_om_Karr_s ]Indus-
claim o_ Pric_ dJstot'Uonilmm_ the fact tJuttthe trmk. CaPm_ IE_I, PA Munls, Educatj_. For
tests that weald bc associated with • transmit= aampk. _ submitsthat bu_nmsdec_ons
Sire _4"_'_'---c°nsist °f a I)urtim M the Wevinus bY Jactmlbmt ut_tk_ are the cause_ stnmck,d
whoksalevowervric_,--thenmtmpabwethe _s_ •
ueUtfs nurSinai c_t that _ nW_lam a_-
_uval.Utility Worklnr Group sa)5 that be- es In mp_rt _r this _q_itlm. theVT DPS

cause the utiU_y'; price and its cusapetitm-'s cites Trasswestern Pipeline Co., 44 FERC
price win ceatain um ._me chsqtef_r the s_Ln. | 61,|64 It I_, 61.536 (1988)c ]E3]F_soN_ur_l

ity's sumkand rq_dat_ry _ (the cl_If|mlm_ G_s Co, 47 FF-_C |61,108 at p. 61,314 (1989):
betweenthe utiUt_'s regulatedgateamd il3 JO- El Par_ Natural Gas Co_ 7"2FERC | 61.063
ormsertutl Oagt). they will emnpete on the _ (1995). It also contends tl-at the Cmmnbmi_n
(1[ their rtspective incremental cmts. It also recently treated a notice la'ovision in _mEl Pase
wgilests that _uien adders can be de. cetstracl as a coacludve, rather than a reb_tu.

on a lump-sum I___ r_ _ they m_ _ hie, pl_smr_tJon. VT _ cltcs oblcr differ-
tiedto the maetmtofd_-t_tricitylmrchased. _ betwttn the Commission_ treatment of

the mmwai ps and the dectric utility iadm-
E_. ELCON. NY."_IEX, IL Indmtriak. _ It _.etes that the Cemmlssim has not

Missouri-Kansas Indmtria_ Philip Mards, Fer- I_sed t_ allew exJstin8 wholesale electric
t/lizer ]bnsUtute. C4_ditlon_ FederaI-Staut¢_ cu_om¢_ to _ out of their _Iracls early.

it did in the ps men.

¶ 31,036 F=k._ emnlyIteSulmry Commk_io. '
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and remaining wholesak customes_ on the Jndmtrie_ It submits that the cost per
basis that it would be ecluitable f_ an service unit would be lower than exit fees

[ _ industry stakeholders to share both the assigned to particular customers and

, _.. / benefits and the ccms of the transition to would eliminate the need for detm3ing
" c°mpetitim_-_ stranded cost _ for each customer

Other; suppc]rt spreading the casts to contcmplatinB leaving the system.

i all cttstmhers through, t'or example, a FI'C submits that some invest_merits
meter charl_ to all utilities(to be passed that now appear as stram_ci costs my

_| on to customers), a or_-time d_rge across lutve been intPvwb.d to benefit customers

the total market base. an access fee on the ov_v at wldca- m-ca than a _ utility. It
_on _t, or a _t of suggests that natiomd regJoual

• transmission rates, _t-, Ntwdhaus _,,-_6_es m_t mgtho_ could record- stranded

a uniform national tax on all c_tome_ rests tmdertaken to benefit these wider

: at a rate that decries over time in a gnmps o((asstmners.

predetermined mann_ He submits that We a_so received "commems suggestingthis approach would rcmove "pining"
that less than fuD recovery Of _rm_edbetween utilities and potential exiter_

would ensure that the stranded costs are ¢_sts Omuld be snowed. A number of

not d_p_onately loaded m price- minters urge the Coauni_ to require
Sem_tive demanders (that is, exitiag ctls- some gh_M_hoklef ]iabs'lity for sU_nd_

tomas), and would 8radually d;ca-Sgar cost recovery to give utifities an incenbve

over time in a predictable fashion, to mitipte/m Several of these corn-

thereby incTeasmg the prcdictabillty o( mentgrs assert that utility shareholders
the new market, gtou]d be required to pay a pm'tioo _ any

strami_! costs (such m 25-50 percent)
PA Murks disputes the Commission's

because at least _ of the respomil_lity
assertion in the Supplemental Strasxled for stranded costs lies with poor business
Cost NOPR that there is no comlw._ug dec_ons by utifity _t._ Occi-

reason to assess costs broadly. It argues dental Chemical proposes that the Corn-

that a broad-based recovery mechanism _ _q-ant utii_e5 a "pre_mptkm of
that dlstribut_ un_momlc stsmxkal prudence" in return for _'quirJng them to

costs to aD power users would minimize absorb a minimum _2S percent (up to _0

the eompetition4_ibltir_ aspects of the pe_c_t) of _mded ctw_, dting as sul_
Cammisdo.'s proposed surcharge m de- port'the Comm; _a_0a's precedmt in the

imrting Ireneratlon customers, In a simi- natural psindustry.
lar faggon. NSP states that acro_tt_

board ra=very from all users of the Sa_d C_mn/_m Coh_us/m

would recognize the societal beg_t3 to be We r_J'trm _n" decision that direct .

achlcv_ from the tra-_on to a eompet_ a___mem o/strumJed costs to the de-
tlvc bulk power market and would reflect parting wlmlesa_ 8eneratlon customer

precedent set during the move to compe- through elth_r an exit fee 63° or a

tition in the natural _ and telephone gurchar_ on trammissimt is the apwopri-

"_ _4r. _CON. m _ i_l_ be so hlZhas to e_ate a _ as t_ the

Mm_ ARAT_. Mk_ur_-Kamm Indus- _w_ty _._u=ct zakmment_tr_d_ AIm_mm_

,as See,e4r. AmericanFoecst & Paper. Turc_,
_° "_" _- _ NatSm_ P°v_r, NI]_P• PMUp Mo_wis,DE Mtml. MT _ IL _m. 1_

NSP, Si_ Cmdjtion _ F_te Issuc_ C=n. Fertlti=r Imttmte. Camu_ L_ cruc_
PmnsylvMia PIL C._nm41dat_ Natm_ Gas, INCam, PAMtmis.San F_ N]_LC, m_
NonUmt_ PP. Mun_ _ Power stat_ petil_re IF_ ELC_No IN ]hadmW'ml_
that it doeg not oppme dlrggt _ but 1Lgl"_ ]NY F_ IB_ ABATE,
=sksthatthefinalr_e not precludeut_tJe5 CA Etm_W Co,CaSm_ F._k______,Re_m_l_
frwn Jwop_Jng _u_nstive recove_ mecha-
nisms.lnchNfing those th=t msessstrsmd_ custs m.%r., e4r. Fertilizer Institute. C_pmo. DE
m all ttmmul_Jm cmtmm_ m Ipm't_ the Mtmi. PA _ MT C.em. San l:_'_mei_o, EL-
_mt rate. It _q_ests tlmt utilities CON. IN lmlmtr_a_ NY Euer_ Buyer.

gmuld not be Iweduded gram_m_i_ that thwe _ reed in th_ Rule. "_it f_'" rckt_ to

may be countervailing reasuns to assess the chaq_ that w_lSbe _ble by a deterring
m'anded costs br_W-an_ all tramuissim Ige_t_tion cmt_mer upaothe ternd_ of its
customers (e4g., where the cmts _ to a _ mntmct with • u_llity Of the utJJ.

paeficu]ar custeemu- or IWmap of" _ may |ty' is _ to demomttage that it

Faderal Eneqty ReSulatory Commimdon _ 31,036
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ate method for recovery of such costs. We utility claiming stranded costs would

• believe it is appropriate that the depart- make a one-tL,ne, com_ve det_-ml-

j ir_ generation customer, nnd not the re- nation of stranded cmts for the utility as
i maining generation or transmission a whole),or on an as-realized basis (the .'
i_ customers (or shareholders), bear it5 fair surcharge would be based on actual _

i share of the legitimate and prudent obll- tomer departures and would be adjured
gations that the utility undertook on. that each time a customer depart). Each op-

customer'sbehatf, tion wonld have disadv_ntases that are

In rea_h_r_ this decision, we have care- not pre_ent in the direct cost causation

fully weisi_d the _ents supporting approach we are adopting.

direct as_ment of stranded costs For _xample. a major di_vunt_e _ •
against these SUplmrtin8 a raore bread, an up-front, broad-based- trammi_s_/_on

based approach, such as spreading surcharge is that it in effect would _rge
stranded costs to all _on users of customers for cos_ befere the cmts are

a uUlity's _j_em. Recqgnizing U_t each incurred (i.e.., before ct_me_ have evea

approach has advantages and disadvaw decided to leave the uU]lty's smnm-_ion

• tage_ we conclude that, ma balance, di- system) and could charge far costs that

rect assignment is the preferable may never be incurred (e.g., some custom-

approach fat- both legal and policy tea- ers may decide to stay on the utllity'sSOILS.

system as requirements customer). The
, One of the main reasons to adopt direct other option, a broad4msed transmission

assignment of stranded costs is that direct surcharge that would be adam;ted as cus-

amiffmnent i5 con_xtent with the well- tonse_ leave the uWity's _ztem. also has

established principle of cest causatian, disadvantages. While this option might
nan_lY, that the lmrty who has eating4 a recov_ m'ms_ed cost_ that are closer to

to be incurred should pay it. Direct the actual amount incurred by the utility,

ass/gnment of strzm4_d costs to departing it could produce variability in transmh-
generation cmt_ is particularly z_ sion rates every time stranded costs from

proprlatc given the nature of the a newly-degraded customer are induded

stranded cost recovery mechanism con- in the transmission surcharge and, in

tained in this Rule. which links the ino_- turn, could possibly hamper efficient

relic of stranded costs to the dechio_ of a po_er supply chokes and effu:ie_t gener-
particular geaeratinn customer to use ator location decisions. These disadvan-

open access transmission to leave the util- tages are not present in the direct

Jty's generatloD _m and shop for a_i&q_anentap_
Imwer. and which bases the la_spe_ of

stranded _ recovery on the uti]ity'S Direct as_qlnme_t will result in a mm-e
ability to demonstrate that it immrred accurate determiaaUon of a utility's

costs with the reasonable expectation that stranded costs tha_ would an up-front.
_rud-hased transmission surdmr_. This

the customer weukl remain on its eenora- is _be_,__ethe stranded cost for an_r cus-tion system.
• _m_er is finally detmnined only ff that

A bread-based approach, in _, customer actually leaves a uWity. Mm_--
would violate the cest causatlon principle over. there is no stranded cost unless the

by shifting costs to customors (such as then-current market price of power fer

use_ of the utllity's system) the _ that the utility _y ex-
that had no respm_bility for stranding per'ted to ctmtinue servir_ the customer is

the cmt_ in the first place. In addition, if below the utility's cost. Thus, because the

the Commission were to adopt a broad- circumstanc_ of each departing custemer

based approach, it would have to deter- will be known, the amount of any
mine whether to base the transmtsskm stranded cost liability CaD be determined

surcharge on all users of a utility's traas- with reasonable accuracy. Further. if a

mission system on a ofie-time,- up-front customer does not leave the Utility or
estimate of stranded cast_ (that is. each leaves at some future time when the util-

(Foot.ereCmth_

expected to t_mtinue serving the custam_r be- Imni_rmm I_wraem. fThe same char_ also can
yand the term of the cmtrart), whether payab_ be paid as a sun_l_ _ the custm_r's wmw-
in a lump4tan paymentor an _ of it missionrate.)

¶ 31,036 FederalEnergyRquMtoryComminton
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iW's costsare competitive, the issueneed reacha newsupplier,retaH-tm-ned-whol_

not beaddressed, salestm,xled costswouldhave to be idea-

: : "; 0n lh;stm_s. the direct __-,mem ap- tit-_l as they __-____amdthe _ cost

_._-/ preach is more suited to the recovery of surd-,arse eo transmission users adjusted
0 stranded costs mdefmed in this Rule accerdins4y. S_.Uady, the

Ondudinx the msonable expectation approach is not easily adaptable to trot.s-
standard a_l _ ___ _ mitring utilities tlutt are net also public
ca,,u-_m rcquin:sw_t) than _ a broad- .tm_s. It is doubtful that. in ettabik_

-i based approach. We expect that a uti_y in8 the rate [or a secticm 211 applicator.
would have di_ict_y estlmmti_ in ad- the Cemmbsim could also set uamm_

: _ vmncealiofttsstrmnded_stsforflmrposes sion surchari_s far customers that were
d an up-front, brwd-based_ not section211 applicants;_ JsWhat a

' surdmr_ I, die r_e of thb uncmatnty. _'-°ad'basedaPW°ach"in e-_-=t- wou_ re"
theutait_sbeststrAteW]ib_uld'be q._ustod_ . :

to try to reow_ _ the _S4_ased Direct __m,ment by means of an exit
stwchm'se as much of its _c as- fee or a trammissioa su_ that is lint
sets as possible by _,+_mlugthat all e( tts depenilent on any subsequent power er
wht_sale custome_ are likely to depart _on purdlasesby the custel_- is
and.to leave largesUmxledeests.In tl_ alsoau e_.ically cfficiont wa7 t6 col-
regard., the ixmddsmmi apprmu_ would letted stranded costs. The custonm- my
provide an incentive for =tuti6ty to try to make a lump-stun stranded cost payment,
recover the cats of all of its _ amortize- the lump-_um payment, or
ass_swhcthcrormxth_wcrcpmdmdy spread the payment as a surcharge in
incurred. This b in contrast to what this addiUe_ to its _ rite. The to-
Rule provides, whid_ is _er recover3tel tol amotmto( strandedcestathat the di-

m_ those_St_ma_e,prudentand v-_i- rec_-L_iped customeru_ate_ pays

able.._sts tlmt v,_e "mctm_ m behaH o/ weuid not depend m how much trarsmis-
8 _peciflc customcr lmscd an a nmumel_ slan service It rakes an_ thus would not
expectatinn that the utility wonld:cew influence the customer's subscqucnt
tinue to serve the customer and that are transmission purchase decMm_
stranded when the custea_ departs the
ut_ty's iremm-ationWstem by ,_n__.the With a _,,,d-based .am'charge (wkich
utility's epenaecesstran_',sson, couldbedemand- or _), on the

The direct a,__m-neat approachalso other hand. the su,-_.L,_q_efor transmb-
Mon mcm wonld dqxnd on how much °

can be readily _plied to beth wholesak uammiss_ serv;.ee the'men tak_ A
and retail-turned-wholesale, departinli broad_ approach also would be isw.f-
ctstomets. It also m be adapted for re- ficimt as |t would rmlsethe price of tram-
tall custemet_ Further, It wurks foc costs mission service for all custome_ thereby
strmsdedbyasecti_211mdorrequlring I_tmstin_ cutting off some beneficial
either a public utility, or a. transmitting powe_ _ng that woutd _ oceur
utility that is not also a public utility, to for aa.tmbun_led trarmni_on custome_
provide _k_;_n service. However. The surcha:ve abe could conve_t some
this b not the cmefer a _ prefltab;eezisth_power purchme cm-
apprlxtc_ I_ air up-frm_. _--_.d- tracts into unprofitable cantntcts. In ad-

based aplxo_. Assumh_ that a ixinci- ditioa, it could reduce ecemmy tradi_
pal motivation for an up-frent, b_sd- because the surdm_ would bc added to
rased approach weuN be to recover all of

the Ixi_ -_ _ *._nsmlsslm_ In sty.
a utillty's stranded costs as qu_dy as ......._-r. a bmad-baf_ _ weum
p_sibi_, retag-tm-au_._._._a_ stnmded constituten cross-subsldy that could d_
cost_neverthelessar_ net _ _ tort the market.
being c_lected m_an up-front h=mi__It is
not pom.'ble _ ,make a re_istic up-fr_. We recognize that direct assignment is
estimate of costs._u-ar_d by municipal- mt without its potential drawbad_ For
izations Ibat may occur in the future, exan_pk, wh=n compared to u up,front.

i Thus. cv_n if we were to adopt am up- broad-based transmissiom surdmrgeap-
! front. _ approach for recover- proach, dire_t a_-_e.n_ may _ttaii a
: in_ cotts that are stranded when whole- lonSer stranded cost recevery period. The
! --- sale requirements customers use their transition period for stranded _ recov-

\

furmer supplier's transmissionsystemto ory under a _trect _a__eament apwead_

Fed_a! lSmlW ltmtaten cerumen 1 31.036
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would depend on the length of the remain- may therefore see earli_- power cost sav-

ing terms of the wholesale requ_ ings if a broad-based approach were

contracts for which thisRule provides an adopted._ Once again,however, we be- "

opportunityfor recovery.(_-_ract__ lievethat this potentialbenefit to a "_ j
cured on or before July 11. 1994 that do broad-based ai_n_tch is outweighed by a

not contain an-exit fee or explicit sisnificant countervailing disadvamaRe.

stranded cost provision). In particular, ti_ potential power cost

On the other hand. a brine-based _ savin_ to tl_ depmlJ_ _eneratiou cus-
proach could identify and recover tomes" would be realized only by shilting

costs e_arlier than the direct as- costs(that are dlrectiy attributable to the

signment agcmmdg remvery of granded _aartiag geaerati_a customcr) to the

' costs foe all of a utility's _ re- other use_ of the utlllty's transmission

quirementsoustem_s_could beStn as soon system. We believe that.this t,,._HVe as-
as the utilky'$ up-froot 5U-raided _ pect of a _ _ls via-

amount for departing wholesale oustm_ latiea-of the cmt atmatiun prindl_,--4s

era is d_efmiacd (tJuouSh litisatlon or too _eat a price to imy fee _ •

settlement). However, this potential ad- departing g_aeratioa ¢attamer to realize

vantage of a. brmd4ntsed.aplxxad_ (the powercestmviassasenrlyasp,_hte_

_mrtef traa_tim' period) is mnweqlhed Thus, we _ that under direct

by what we believeto be a.seriousinfir- assignment,itispossiblethat some cus-

mity, namely, the possibility that the tmnet_ may not be able to afford to kave

broad-based tr2n4mt;_on suFeharEe could as _n as they wonld h'ke. _ in turn

end up including costs that have net yet could mean that lower east suppliers
been incu_ed and may never be inctm¢_, would not be able to make sales to thase

In acidltio_, another potential draw. customers as soon as they would like.

back to the cfircct assignment apl_reach is However. this would ec_w only durin8 a
that the departlag geaefati_ customer tramlUon period, and it would ensure
may see little or no saviags in the s_rt- that. consistcnt with strict cost ca,,_tion

term by switching power suppEcrs o_ priaeipk_ the bunk:n of these transition
its stranded cost exit fee is added to its oa_ts is not unfairty spread to other cus-

lower power price from o new supplier, tomers. Once the existh_ uneconomlc as-
Direct assignment may leave the cus- sets and contracts are behind us, all
torner uncertain about the benellts of wholesale customers will be lX-tter able to

shoppin8 for power became of the cus- shop for power and reap the Jong-tarm

tomer's potential stranded cost liability benefits of competitive supply markets.

and, In turn..may bias the ctmemer to- Although this direct _ent ap

ward staying with its exist_n8 power sup. prmch is oT_foreat from the approach
plier'¢x_t_ taken in the natural gas industry, we be-

In the case of a I_road-based n_ iieve that _he diHeren_ is justified. The

in contrast, much e_ the cmtemer*s direct tramitim_ of the elecqrlc indltstry to an
assisument stranded costs _e spread to open transmi_on acce_ competitive in-

others threu_ • _ surcharge, dustry (including our proposal to allow an
As a result, the departinE _eae_tien cus- oppmlamlty fee eatra-coutr_ual recov-

tome="s power cost savinlrs may more ery _" stranded costs associated with a

offset the o[Istom_"s stranded cost discrete set of wholesale requirements

transmission surcharge.. The customer ceatrag_) is different in a number of re-

•zt To emmter_! this Imtentiai cli_lvaz_Ee, ma_ttarl_ tt _anahly weuld have seine c_r-

w_'have previdedproceduresin this Ruk. in- tainty as to the _ of shopping for pm_r.
citaliag • lgrmula that the utility is to use to Hewers. the _ c_t _a'dum_ in in
calculate • departlngge_.rati_ customer's _ rates Im_t_ may be ad-

! stranded cmt ebrqlatim, that _ a cm_mer justedupwardiftbeutiUt), (,,,-,_vMiql
cmsMmnl_sw_cl_po_r_,_lkrsl_req_st"" ". " " dea heeamet eiklilde te mmva- mtail-umud-
a stmmk'd m_t deterudamim frmn the utUity wh_k_mlestrunded cmts. Als_ it the I_d.

at any tlmebef_ethee_iMnat_m_fthecu_. bas_l stranded _t _a'_tmri_ h ad'_mted en imtem_'_ _ _¢=inm_eats cmtmet. See
Section IVd_q. as-_,_ basis, the i_teatial _lmrtlag

Uon t'ttttemer's _ my htct,eme as •

In addition, because the custmswr would result ef other _ kaving the utility's
kno_ its stranded cost trammdssien systa_

¶ 31,036 F_r_ hersy Regulatory Cemminion
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Sl_'CtS from the r, atttral gas indusLry's ing the interstate natural ras
transition to open access transportation tion system. Moreover. because of the

service by interstate natural _ pipe- changes in c_mtractual relaUonships that
. ,- lines, The gas industry underwmt a lmng had already occurred among pipelines

period of open a_ tram/Lion, starting and their customer_ it was no longer
with Order No. 436 in 1985 and culminat- sible for the Commission to follow a strict

ing with Order No. 636 in 1992. In the cost causation appruach to recovering

rdS context, prior to addressing potential take-or-pay costs. The _re- i

costs, the Commission In Order scribed remedy forthe recoveryof_ i

No. 436 aliowo:l customers readying bur'- lion cm_ in the natural _ industry thus

, died _ sales and transpor_tion service was tailored to fit the needs of that indus-

from a pipeline the option m convert to try siren the stage of develepment at the

_tion-mfly service or to reduce time.

their cmJtract demand for gas service. However. suci_ a _oad-based approachbefore the termination of their contracts

with the pipeline. ¢m As a remit, most of to recovery or natural 8as transition costs

the former bundled customers of the pipe- was an ezceptlon to the ti_
principle that rates should reflect cmt

Une had already departed the pipeline's
sales service before the Commission ad- causation, and because of this it was uec-

dressed the recovery of take-or-pay costs ¢ssary for the _on to _ustHy its
departure from that principle. As thein Order Nm. SO0 and 528. In addition.

by the time that the Commie-Son ad- court said in K m Energy v. FERC.. e3s
"tilt has been this Commission's longdressed the remaining trar_tion costs in

Order No. 636. the commodity or well- standing policy that rates must be cost
supported. Properly des/gnedrotesshould

head natural gas market was already produce revenues from each dam of cm-
competitive and the majority of _ was

tome_ which match. 8s timely as Im,cti-
already being sold on an unb_u_llcd.ba,sis, cable, the costs to serve each ¢!___or

changes in the natural gas indus- imiivldual customer." In that case. the

try had Im>ffmssed to such a Imint (Le.. court found the Commission's departure
the departure uf cu_ from bundled from cost-causation justified "given the

sales) that it was not possible for the unusual circumstances surrounding the
Commi_on to use a strict cost causation take-or-pay problem, and the limited ha-

amch. We noted in the Supplemental tur= both in time and scope---of the
Stranded Cost NOPR that Commission's departure from the cost-

Mmmy n_ _ customers had at- causation pdncip_ "e_ It continues to be

ready left their historical pipeline stq_pli- _on policy to follow the cest-cau-
ers' s_stems. Othet_ had mnverted from sati_ principle to the extent pomlble_

sales and transportation customers to The factors described above are not
trmb-portatJon-o_y customers. Others sent in the electric industry. At this time.

were in a transition stage having had the vast ma_r/ty of customers remain on

, oPportunitieS to lower their com_ de- their buadied suppUers" systems and ten- "

nmnds er othcrwbe become partial set- oration is not yet ftdly cempetitive. Be-
vice cu_-tomerx Significant take-or-pay cause _ situation facing _ decLrk

and other costs had accumulated. 53_ industry today is different from that

Under those circum_ the Corn- which the mmtural Ires industry faced, the

mission determined that it was appropri- Commimi_ must tailor its approach dJF
ate to spread the majority of the ferently. ][n the case of the electric indus-

_e.,,,aining transttinn cmts s_-_¢ia3ted with try today, we have the opportunity to

take-or-pay and other _pply contracts to address the stranded eest t_covery issue
all customers (both existing and new) us- up front. M_e customers kave their

j tu As £a_m_M in Scctlbn IV.A_ we are not FERC_ 684 F._! 20. 27 (D.C. Cir. 1982) (era-

mwidSag flr a _ emve_m right _n this vim_s in ariginalX
Rule.

] 614FERC ,f_tutcs amd Regu/mu_ms 137.514

at p. 33.108. 6'36ld. at p. 1301. See _so Pob/it- OliliM

-, _ds968F2d 1295. 1360.01 (D.C. Cir. 1992) _enat'Stateol'C._Hfe_Jav._C,988
{qnoting A/ab_ _ Coenemt/ve,£nc. v. F.Zd 154. !(/9 (D.C. Cir. 1993).

Foeam,ewm.,tq.,otm, ce.,m,,.,.. " ¶ 31,036
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suppliers" systerns. We thu5 are able to converted sales customers) who in the fu-

i use the cost causation approach that has Lure eject either to terminate their firm

been fundamental to our regulation since transportation service upon expiration of )
1935-6_ the service _t, or to reduce their .__

The Commission d;c%tq.eeswith cam- firm transportatit_ services level by more

menters' arsument5 that we cannot im- than 10 percent pursuant to an existing

pose an exiL lee to recover s_ costs contractual reduction right. Such a scena-

: because we did not do so in the Kas con- rio i5 quite different from the limited op-

text. As disoK_d in Section l'VJ.9, this portunity for stranded cost recovery

Rule establishes procedures for providing provided in this Rule, which i5 based on a

• a potential departing Beneration cus- utility's reasonable expectation of contin- _:
tomer advance notice (be/ore it leaves it5 uing Reil,eration service to a bundled

existing supplier) of the stranded c_t (sales and transmission) requirements

charge (whether It is to be paid as an egit custamer.

fee or a L_-J_l_nJssion surch_re) that wi]l We also will decline to require a utility
be applied if the _er decides to buy seethe stranded cmt recovery to shoulder
power eisewtg_. In the natural _ con- a portion of its stranded costs. Such a

text. in contrast, the Commission ha5 pro- requirement would be a major deviation

hibitcd pipelines from d_Teloping and from the tradiUonal I:_mclple that a util-

charging an *'cxit fce" a_ter a cu__ner ity should have a reasonable opportunity
had implemented its gas purchase deal- to recover its prudently incurred costs, _
sion. noting that otherwbe, the customer Although the Commission allowed such an

would not know in advance the full cost approach with remu_ to a natural Bas
cons_uences of its nomination deci- pipdine's take.or-pay costs.MI we did so

sion."_ The "exit fee" that the _ only as an extraordinary measure eiven
sion rejected in El Paso Natural Gas the nature of the r_ke-ar-pay problem and

Compan_ is also factuaUy distinguis_ the _ enviror=nent at that time.

hie from the "ex/t fee" discussed in this We rcturned to traditional principles
rule. In that case. the Commisdon re- when, in issuing Ord_ No. 636. we au-

jected a pipeliae's attempt post-restruc- t_ pJpeUnes to recover allof their

turing to impose an "'exit fee" on firm prudently incurred gas supply rcalign-
_tior,-oMy _ (that were merit casts (the costs pipelines incur in

Mm'eover. as we _ in the _ that "'leJven U the rules _,-_ in [the Sup- _,
mmatal_ Cest NOPR. the shift_ e{ plemeatalStranded Cost] NOPR were applied

leneration costs to _ rates does _ hew. El Pasa would ha_ rsfficulty Justifying
violate C(mm_,_m pdcy where, as here. the the eldt fee pt_pesed in light of the _ of
customer that camed the costs to be itgum:d the notice of termination provision in the c_a-
attd Stranded will emUm_ to pay tha_ groom.As tract." 72 FI_RC at p.61.44I.
w_ indicated,th_ _iy dUferenceis that interne

Jnstnncesth_ customer will pay the costs 6_o,See,e.g. Maryland v. Louisiana.451 U,S.
tl's'Uul_han adder to its transla_slon rate in- 77.5,748 (1981);O/_c_ _ Cmlsmrte_" _tmsel v.
stead or _ a i_._eratJonrate. SeeFERC F_JERC_914 F_d 292 (D.C. 1990);National Fuel
"qt_tut'es_nd Re/ut'gt_ms|32.514 at p. 33,1(]_ GasSuPp_'Corperationv.FERC_9_X)F.2_340.
n.269. 342. 347-51 (D.C. Cir. 1_o).

cm S_. e.&,..Transwestem Pipeline Cmnpmw. _l In Order No. 5(]0. the Cmmnicg_nm43 FERC _ 6L240 at p. 61.654. wderonR,hear-

in_. 44 F_RC _61,16,1 at p. 61,536 {1_i8), vided that if pipelines absorbed frmn 7.5 to 50
relevant petitimts f_r review dismissedas moot. percent or their take._r-pa.y settlement casts.
Tramwesten_P_pelineCompamyv. FERC. 897 they ceuld recover an emud amount from their
F.2d 570. 575-76 (D.C. C_r. 1990):.E1PasoNal- firm sales castmmm_ in the form of fixed

ur_J _ Cernpanp. 47 FERC | 61,108 st p. charllt_ Any _ couM be recovered in the
61.314 (1989). form _a cmma_lity rate surct'_u_e_r a v_iu.

metr_ surcha_e am tetal plpeJine tlUOUl_pUL
._ _ 72 ]F_C _61.(}83 0995). FollJler, VT Order No. SO0.F_RC Statutes and Rerul_tions

j DPS m/_ntem_s the Commb_on's n_e_ncc | 30_'61 atp. 30_8;' (1987). Seealso Order No.to the lqOPRin tlmt c_e. l_eConm_ssiond_l 52B. $3 _C |61.163 at p. 61..597 (19gO).
net treat a notice o_ t_ pt'ovJsionin El Moreover. we offered pipeBJ_s an _t

; Paso's contra_ as a cNdudve presum_tion quid pro quo lw abserb]ng t_ke-er-pay tests
j that El Pasohad no ressmuti:_ ¢xp¢¢'l_tio_O1" Imdcr _ N_$..500 _ 5Z.B--41_;l_'_t_lpre-

co_Unuingto I_rve era'raincustomers,as 1/T smmptimthat they bad beenprudent iu incur-

DPS c_ntmd_ _ C.ommlsgan merely stated _ their take._ay iialx'liti_s. ]

q 31,036 r._ E--u _e.._tor_ comm*._o.
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realisnins, renesotiatinlL m" terminating must expli_tly address the obligations o!
,. their portfolio of _ supply contr'_'_ to the seller and buyer, including the seller's

_ adjust to their stoles customers" decisions obligation to continue to serve the buyer,

to exercise their unilateral right trader the if any, and tlie buyer's obligation, ff any,
rule to reduce or _ U_r commodity if it _an_,es suppliers. We stated that

purchase obligations to the pipelines), e4z utilities will be allowed stranded cost re-

In the case of the open access trammb- covecy associated with "new" wholesale

sioa required by this Rule, we believe requirements contracts (executed after

that autmty ix entitled to an opporttmity July 11, 1994) only if explicit stranded

_ to recover all legitimate, prudent and ver- cost provisiore; are contained in the cmn-
-, _i/iable costs incurred by the ut_'ty when tract. We indicated that. . recovery of

_. i the a_labiHty of open _ traasmiS- wholesale stranded cmts associated with.... o

sion enabks _ requimmonts customer to any.such Dew contract wal am be allowed

reach a new generation smpplier, unless such recovery is provided/or in the

Although the alternativesof either contmetf '43 We also sta,__ that a com_

_;r__ the stranded costs to all bans- tract that is _ or _ for

mission users m requiring, the utility an effective date after July II, I994 be-
shareholders to share the costs with de- comes a "'new" contract for which

Imrtin8 customers mlsht enable a whole- _ cost recovery will be allowed
sale customer to ieavesooner than would only if explicitly provided for in the con.

the direct assimm_.nt approach, the de- tract-_

parting customer would be able to do so We also stated that it is not appmpri-
only at the expense of others who had no ate to impose on a wholesale requ_ts

| respom/bility for _,usln8 the legitimate, supplier a regulatory obligation to con-

prudent and ver_mb]c _ to be in- tinue to serve its existin8 requirements
curre_ Although we departed from strict customer beyond the end of the contact

causation prfum_plcSin the Eas am- -term. We proposed to retain the §35.15

text and required a broad sp _r,__J__g of _ notice of:termination filinB require-
the costs sivon the particular circmn- merit only for. (i) Altcontracts required to

presented by the ltas industry's be filed under" sections 205 and _06 of the

traasitlon to open aneess, we ultimately FPA that were executed before the effec-

returned to the more traditional app.-_ch tire date ef the Final Rule pro Iorma
, of aHowi_ utilities to _ all _ their tariff_ aad GD any unexecuted contracts

prudently in:re'red trmaitlon costs in Or- that were filed belore the e_fec:Uvedate of

der No. 636. At this juncture ia the evolu- the F'ma] Rule In fm-m_..tmiffs. With

Zion of competition-in the electric re_u-d to any power sales contract eze-

i_ustrY we nee¢!{mr make stteh o depot, cured an or after that date. we _
ttu_ from cost causation wincipi_ utili, to no longer require prior notk_ of termi-

ties can identify and seek to charl_ the nation trader §35.1S. but to require (for
customers who caused the _ to be in- administrative reasons) written notifica-

c,.a'redb, thc:f_ phK:c,bef,mr,=thosecus- tloo d the tonaination d sudm contract

toners leave the utlUty's S_,neratlon within 30 days after termination takes

system. _.-we hellene that a place. We requested comments on

broader spreading of the costs to entities whether this proposal should also be ap-
who are nof rmpmmible for the tncurrence plied to transmission con_s
of the stranded easts w_id mot be cquitw
ble. Numerous cemmenters support our pro-

4. Recovery of Stranded Costs Associated iiminary conclusion that new wholesale
requirexneats c_ntracts _ explicitly

W'_h New Whelcsa{cRequirements Con- address the eblisatioms of the seller and

,_ tracts buyer and that it is not appropriate to

: In the Supplemental Strmak_ Cost impose on wholesale requirements saq)pli-

NOPR. the Commission preliminarily ors a regulato_ eblisati_ to continue to

concluded that future wholesale cort_ serve their existiag requirements custom-

M_Onkr No. 636. FERC 5_tutes and Re_u- _ ld. at p. 33.118.
bt_m_ | 30,939 at p, 30.461.

., J _ .F_RC Stattutes and Rezulatiom [_.514
-_- at P. 3&llO. _¢SkLand nn.273.274.

Fe_._ Snm__q._tor_ ©mmhmo. ¶ 31,036
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ors beyond the end of the contract and that onlycontractsthatexpirewithin
term. _ However, Arkansas CRies ex- three years after the tim] rule should be

concern that this could undermine subject to the requirement to fik a notice
obligatiorks to serve that have been in- of termination.

duded in certain contracts with uU]iUes, i

It asks the Commission to state that. un- Nevertheless. sevenl other commenters

less a utility has undertaken an obligation oppose the Commission's proposal to no
to serve via contract, there Js no obli_- longer require prior notice of termination
ticn to serve beyond the contract term. for power sales contracts executed on or

Arkansas Cities asks the Commission to after the effective date of the generic tar-

clarify that con_ establishing an obli- fffsf_o TDU S_em_ opposes elimination
gation to serve will be enf_led, of § 3.5.15 as tantamount to a findlng that

termination of all contracts _. just and
, Several other commenters argue tl-mt if reamn,_le. TDU SysOems and NI_ECA

a wholesale customer elects to switch sup- submit that the market pow_ exercised

priers, the previous _-pplier should be by supplying utilities _ not disappem- f
under no obligation to take the customer the instant the rule bec_nes final and

back onto its sy_em at embedded cost that it may be possible fro- a utility to
rates. ¢_u Sierra asks the Commisdon to exercise monopoly _ even with re-

endorse a host utHity's ability to inset on _ to "new" contracts. They propose
protective contrac_ provisio/is before rees- that if the Commission never_ de-

tabllshing service, including a predeter- cides to allow contract te_nnination under

mined period (such as five year3--a §35.15, the Commi_onsbotdd require a
coaunonly-used planning period) before public utility to pay "stranded benefit"

customer could seek to leave the sys- costs to former wholesale power custome_

tern again, if the cu_.ome_ _ that they had a

A number of commenters support the nm_mable expectatim_ that the power

Cmnmission's _oraosml to criminate the sales would continue past the end of the

prior notice of termittation requirement a_ement at the prim. rate.

for power sales c_ntracts executed after Several commenters also oppose elimJ-

the date on which the final rule Wm/crma hating the §35.15 filing requh-ement for

tariffs bec'_me effective. _s Southern transmission contracts. _5! FL Corn asserts

states that. because of the opportunities thatbecausetheCommbsi_.has
for power p_ that wiU _ after an oblifation to serve for _L4on

proposed rules take effect, the Com- servic_ §3_15 should be retained for

misslon al._ should diminate § 35.15 as it new and existing trammi_ion contracts.applies to old contracts.

Seve_] commenter_ support elim|_. Commi_/o_ Co_lus/o_

ing the §35.15 /[ling requirement for We rea_m-m our preliminary determi-

transmis_on contracts as well. _9 This nation that future wholesale requirements

chanse is needed, some assert, to provide contracts should explicitly address the
certainty in commerci_ arrangements in mutual obligations of the seller and

the more competitive environnumt and as buyer, including the seller's obliration to

a matter c_ fairness. _ suggests that c_mtinue to serve the buyer, if any, and

all § 35.15 fdin_ requiremenL_ for existing the buyer's obligation, ifany. if it changes

contracts (wholermle and transmission suppliers. As we indicated in the Supple-
contracts) be phased out over three years mental Stranded Cast NOPR, now that

E.g., PA Com. FL Corn. PSNM..T_uthern. urpnt meed for elimimmtlon of the § 35.15 re-
NC _ Duke, Public Service Co of CO. SoCal quirement or for automatic termination of sal_s
Edison, Padfi_ Carolina P&L. NYSEG. service under a wholesak contract of more than

E.g. Sunflower. Sierra. Pubic Service Co three years dmtJon. -However. it supports
of C0. Duke. W_zanted authori_i_m of service terminati_

". _ eq)lra_m of mira co_W,_c_ with terms of

E,g..EEL NYSEG. Southern..PA Cmn. lessthan threey_ Ame._ otherthings,it

SoCa] Edirm, Pac_cm-l_. El Paso. submits that the Pvegranted authority to termi-

6_ _ EEl. Pubic Serv/ce Co of CO, PA hate sh0rt-term servicewould relieve the uUfity
Com. EnterSy. Florida Power Corp. of a planning uneertmnty and allow it to maxi-

_° F-4r.,"rDu Systetr_ NRECA. TAPS, Red- mize me of unconu_tted tr_mmi_on cap_city.

ding. Soutiw_egt TDU Group. VT DPS sees no _ TAPS. TDU Systmts. FL Cam, MMWEC.

¶ 31,036_ FoderM EneriD. Rq_otory Commission
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utilities have been placed on explicit no- We also reaffirm our preliminary deter-

tice that the risk of losing customers ruination not to impose a regulatory obli-

i through increased wholesale competition gation on wholesale requirements

must be addressed through contractual suppliers to continue to serve their ex-

means only, they must address suanded isting requirements customers beyond the

cost i_ue5 when nesotlating new con- end of the contract term. The only excep-
tracts or bc held strictly accountable for tion to this would be if the customer de-

the failure todo_o, cides to remain a requirements customer

far the period for which the Commission

We nrenrdingly will allow recovery of finds that the SUllying utility reasona.

wholesale stranded e0sts amr.iated with bly expected to continue serving the L_s-
: any new requirements contract (executed

tamer. In such a case, the supplying

after July 11, 1994) only if explicit utility wi_ be obligated to offer continu-
stranded cost provisions are contained in

in8 service to the requirements customer

the contract. By "explicit stranded cost for the period the utili_y reasonably ex.
provision" (for contracts executed after

July I I, 1994) we mean a provision that peered to continue serving the customer.

identifies the specific mount of stranded A requirements customer will be re-

cost liability of the customer(s) and a sgonSible far pl_,njng to meet its power
specific method for calculating the needs beyond the end of the contract term

stranded cost charge or rate_ For purposes by either building its own generation,

.of requirements contracts executed after signinf a new power sales contract with.

July ll. 1994 but before the date out its existing supplier, or cOntracting with

which this F'mal Rule is published in the new .suppliers i, amjunctinn with o13-
Federal Register, however, we clarify that tainin8 transmission service under its ex-

a provision that specifically res_ved the istit_ supplier's open access transmission

right to scclt stranded cost recovery con- tariff or another utility's transmission
sistent with what the Commission permits system. In so iudding, it is not our' intent

in this Rule (without identifying the spe- to undermine any oblil_tio_ specifically
cific amonnt of stranded cost liability of contained in a contract_ Thus. if a con-

the customer(s) and calculation method) tract explicitly _ an obligation

= neverthe._ will be deemed an "explidt to serve beyond the end of the contract

i stranded cost provision." Howcwr. a pro- tam. such a contra_ually*imposed obli-
vision in a requirements contract exe- gation to serve (as distinguished from a

outed after July 11, 1994 but before_the regulatory obligation to serve) would be
date on which this F'mal Rule is published enforceable as a term of the contract. If a

in the Federal Resister that merely wholesalecustemer that switches suppli-
postpoacs thc issue of _ cast rccov- ers later seeks to reestablish ses,trice wtth

ery without specifically providi/_g for its former supplier, it will be up to the

such recovery, will nm be comidered an parties to negotiate their respective obli-
"explicit .stranded cost l_on." After gation_

the date on which this Final Rule is pub-

in the Federal Resister, a provision '-We also reaffirm am" preliminary deter-

must identify the specific amount of minatiou to no iolzser require prior notice
s_ cost liability of the custmnerf_) of terminaUon under §35.15 for any

and a specific method far calculating the power sales contract executed on or after

stranded cost _arge or rate in order to the effective date of the F'mal Rule pro
farina tariff Omt to require written notifi-constitute an "explicit stranded cost pr_

vision." cation of the termination of such contract
within 30 days after termination takes

We reaffirm that a requirements con- places). This determination goes hand-in-

tract that is extended or renegotiated for hand with our determination (discussed

• • an effective date after July 11, 1994 be- .above) not to impose a regulatory obliga-

comes a "new" requirements contract for tion on wholesale requirements suppliers

which stranded cost recovery will bc al- to continue toservc their existing require-
lowed only if explicitly provided for in the meats customers beyond the end _f the

contract, contra_ termf '-_ We clarUy, however.

•x, Aklmush scvcsal commenters have asked tefminatien filial[ requb-ement due to cortcem
_ the Commissiea to retain the prier notice o[ that a utility _ alay be able to exer-

Federal Eaerl_y Xeselmte N Commluioa _ 31,036
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that this decision applie_ only to a power cuted on or before. July l 1, 1994)--these

i sales contract that is to terminate by its that do not already c-_tain exit fees or

own terms (such as on the contract's egpi- other explicit stranded cost provisions.• i

I ration date). We have r_vised §35.15 ac- We encouraged the parties to such con- .
cord'msly. We will, however, continue to tracts to renegotiate them to address <-

require IX/Or notice of cancellation or ter- stranded cmt._ In the case of existing

l minZion for any power sales contract contracts that already contain an exit tee

that is _ .to be cancelled _r termb or explicit st_nded cost pr_isioo., how-

hated for a reason other than by the con- ever. we proposed to reject a unilateral

• . t_'$ _ termg (such _; a selfdhelp stranded cost amendment; that is.. we

I_nrislon related to. for example, a billing stated we w,uld re_l an amendment ua-

dispute), republics _ when the contract less tile ©ontraet .l_'miS rei_a_iatim of

• was executed. We also will continue to the existing stranded cost provision or the
require prior notice of the propa_l termi- parties to the conWact mutually arree to

• : rmtm of any power sales contract exe. _tiate the contract._ In so doinlr,
cured i_orc the effective date of the we proposed to drop the three year

: F'ma] Rule pro [orma tariff (_n if the maadatvry negotiation period suEg_sted

contract is to terminate by its own terms) In the Initial Sh-anded C_| NOPRY _

as well as any unexecuted power
contract that was filed before that clat.e. If an existing requirements contract

does not contain an exit fc_ or other ca-

Further. we will retain the §35.15 fib plidt stranded cost provis/on.(and is not

ing requirement for all transmission con- renegotiatcd to add such a provisi@n), we
tracts. The reason for retaining the proposed that before the expiration of the

§ 35.15 n,quireme_t for _i_dcn con- c_tract: (1-) A public utility or its cus-

tracts is that transmission will continue turner may file a p_ stranded cost
to be provided under conditions of I_er_ amendment to the centraet under

market power, and the Commission 20.5 _ 206: or (2) a public utility or

must be assured thattransmb_on owners tr=ncr_ittinff utility my fde a p_ to
are not exertingmarket power in termina- recover stranded costs associated with

tion of _on contract_ In addb any such existing contract throu_ its
tion, this filing _ent will Wovldc +transmission rates for a customer that

the customer an opportunity to notify the uses the utility's transmission system to

CommL_on if the termirmtion terms are reach aaother Ra_eration suppli_-.
disputed or if the _ was not _iven
adequate oplxrtunity to ex_-ch_, its ]hn- In the Supplemental Stranded Cost

Red riSht o_ f_st. r_Lrusalunder the Fmml NOPR, we reaffirmed our proposal in the
Rule (see.Section-IV.A.5). initialS_r-aun_edCost NOPR that.even if

the c_mtrac_ omtalns an explicit Mobile-

S. Recovery of Stranded Costs A_ociated S/m 6ss prmdsion. It is in the public in-
With Existinl_ 'Wholesale Requ_¢ments terest to" permit public ufilities to seek

Contracts " " " unilateral amendments to add stranded

In the Supplemental Stranded Cost cost prmrisim_if the c_tracts do not in

NOPR. the Cammisslon re.all'wried its essence-forbid such recovery by contain-
proposal to permit the recovery of k_iti- i_ exit "fees or other explicit stranded

mate., prudent and. verifiable stranded cust proviMon_s._ Unde_ these circum-

costs for a discrete set ot "existing" _ if neither of the parties seeks and
wholesale requirements coatracts. (exe- obtains acceptance or approval of a

(Fom_te Coamm_

cise I_mtioa m_ket pow_ _ relmtl to a _ We invited _s _ this p,'_pmml.Id.
" "new" whok-sak requirements contract, we do at p. 33.11S.

not believe that retenth_ nf"that provision b
neoessar_to address these cemmenters" con- _ss See U_ited Gas PiimHneCompany v. Mo-

ceras. Instead..my party c_ai_ to be a_. bile Gas SerWce Corporabm_ 350 U._ 337.

J_eved by a utility's ali_&l admseof 8mmmtlm5 (19_6_. FPC v. Skrra P_fic F_m*'erCm,_pamy.

market power under a wh_=h_e _rmat.nts _ US. 348 (1956).

OM1tractca_ n_ a c@m_ w_th the C_sn_.- 656F_=_C S_tu/m am_ RqruJat/oas 1 32,514
• sion undersection;_06ofLhel='p.,aL at p. 33.113.14. We not_! that under the Mo-

gs)F'ERC Slatutes and R¢_uMI/_ 132.514 bile-Sicrra doctrim, a cuslmm- may waive its

: at p. 33.113. filtht to challengethecontractamd/erthe utility ¶

¶ 31,036 Federal Enerl_ ReL,ulatory Commission
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stranded cost amendment, we propose to tracts as soon as the Commission warned

permit the public utility to seek recovery them to do so because their wholesale

:_._ of stranded costs _ its wholesale power contracts are mandated both as totransmi_on rates- form and substance by the RUS. r_l

We also proposed procedures for provid- PA Munis asks the Cormnission to treat

ing an existing wholesale req_ts certain contracts that were executed

customer advance notice ef how the uta- before July I I, 1994 (but not approved by

Ity would pmpase to calculate ousts that the C4_unision until after that dateJ as [

the utility daims would be stranded by "new" contracts. PA Muni5 argues that _
. the customer's departure. _7 the utility, after issuance of the initial '

LJu|y 11, 1994 Cut-Off Date NOPR, could have withdrawn its filing of

A number of commenters ask the Com- the contract sad s_mlrht to _-gotiate an
_t fee at thlt time. It _bmits that the

raison to J_con_r the July l l, 1994

cut-off date for disti_uLshing between utility's failure to do so wo/dd justify a

"c_sfins" and "new" r_uimmcots _ finding by the Commission that con_
tracts. Somecom_ _ Otto- approved after July II, 1994.be treated

24, 1992 (the date of passage of the similady to co_racts executed after that
Energy Policy Act) as the cut-off date on date.

the basis that anyome entering into a b. Stram:k:d Cost Recovery for Existing

wholesale requirements contract after Requirements Coa_
that date should have recognized the
greatly _ possibility of the cus- A number of _ters express sup-

tomer terminating or not renewing the port for tJ_cCommission's proposadto per-
contract, mit modification of existing requirements

contracts that do not already contain exit

Other coramenterse_ support a later fees or other ezplicit stranded cost provi-

date for dofi_ng. "new" requirements dora. er_ NEPCO states its interpretation
contracts, such as the date on which tl_ that the blOPR does not co/_ider notice

final rule open access tariffs become effec- provisiom; to be "explicit strmuled cost

Live. Utilities For Improved Transition pcovisiom:" it argues that thepresence of

arises that the Commission cannot retro- a notice provision in a contract, while

actively adop_ the July I1, 1994 cut-off bearing on the supplier's ability to
date, but must wait until the f'mal rule is demonstrate the duration of its reasona-

issued befume settin8 the date after which ble expectation of continued service.

requirements contracts must contain should not foreclose the amendment of a
stranded cost provisions in order for wholesale contract to add an exit fee or

test recovery to be allowed, similar p_ymont prov_on. Several other
Commenters representing electric coop- commenters ask the Commission to dar-

craUves also oppose the July 1l, 1994 cut- fly that c_acts'h_-mt c_taln notice pro.
off date_ _ They contend that RUS bor- visions and that preclude _ for

rowers were not free to neffotlate stranded termination or redu_lon of service (but
c_tamendments to wbok_ale power con- that do not necessari_ use the terms

may waive its flight to make unilateralr_te EC, Oliver-Mercer EC, Panhandle Coop,
_. the Vartks may am wmve Ru_mo_ £C. S_mLuk v, dk_ EC. Sk_ EC.

the indefeasible _ of the Cemmi_ t_ alter S_ink EC. Tum_-Hutchinson EC, TraverseEC.
sites tlmt _ 4mm4rm3eto the p_bl_ intcs_t, ld. Union County EC. West _JV_ EC. Wlletstmle
atP. 33.UL Valley EC. Woodbu_ Cmmty REC, Yellow-

_s7Id. at p. 33.114-1X stone Valley EC.

i m E_, ELCON, TP.PS.h Utilice_. eelBasin indk_m tl_t all such contracts far

I '*" smE4r, UtPq_es For _ Tramsltium, thcs_leMmwe_um 1,000 kW and amyame_l.
Atlantic CitY- merits thereto re.st be specially _ by

. "_ E_. Brain. Tri-C_un_ EC. NW lowa Co- the RUS.
_e_ti_e. _k_r EC. _r Hera EC. Black l_Ik

EC, BunHwnmeY_mEC._rb_Power. _ E4r., EEL PSNM. AEP. Comumer_ prover.

Ccamd EC, Dm_h_ EC, Fast Rivcr EC. Ida Consumers Po_ _ that the lan_nt_ m_
'_k County REC, James Va_ey EC. Lineoln-Unim propesed § 35.26(cXIXlv) be mo(r_ed to rtci_

y
EC. MeKem_e EC. Nem_ Dakota RECs. Omhe the Commissioa'$ public imerest finding.

_.dor__ e_.,._._ Com._o. 131.036
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"'exit _ee" or "stranded cost"), or that the "classic situmtlo_" ELCON also ar-

expre_iy provide that stranded costs gues that the First Circuit strongly irn- --_

shall not be charged, cannot be reopened plied that to satisfy Mobile-Sierra. the Ji for a su-a_ed cost claim, c_ Commission must identify specifically

k number of other commenters oppose those aspects of a cmltrmct that are con-

:_ the Commi_ion'£ propor_i to permit trary to the public interest and why. On
_ amendment of whole_le requirm_nts this b_% ELCON argues that the case

contracts that do not address stranded supports its position that a utility-sl_cific

cost recovery, for. reasons previously fmdin8 of i_t _ jeopardy is
nec,.c_ry to override an existing Mobile-

raised in this proceeding. _ They argue. Sierra contracL _ "amongotherthin_s, that contractsshould
• stand on theirown. RUS asserts that the SomecDmmentersmT_ethat if u_Itles

integrityof its Federal Joan pro_rmzl is to are to be _anted _nduswy-wide Mobile-

a large extentpredicatedon _ the Sierrarelief.then the Commissian should

long+termrequirements wholesalepower gi_ whoi_e customers the redpr_

contracts between G&Ts and their.distri- right to convert their wholesale power
bution members, contracts to tr_lsmlsslon-or_ service. _

Howcvcr. EEI contends that the Commis-
Sevend commentcr5 also challenge the

Commission's proposed determination sion is barred by section 2ll(cX2) of the

that it is in the public interest to permit FPA from ordering wheeling where a cus-
utilities to seek unilateral amendments to tomer is taking service under a contract

or under a rate tariffon t'de with the
add stranded cost provisiocs to require- Comn_on.
ments contracts. These comm_nters argue

that the NOPR's a._umpUons omem-ning Several commenters ask the CommL_
the financial stabiliW of public milities sion m require renegotiatlon of the motice
are unsupported and thus do not meet the and/or term of all existing conu-acts with

borden of proof required for the public long kad-tlmc i_mm_llmtion _ in
interest finding under the Mobile-Sicrr-a order to allowallwholesalecustomers mc-

doctrine. Tt_r urge the Commission to _ to the market at t]_ same time. _

require a utility-speclfic finding of imml- They submit that customers wlth short

rent financial jeopardy before ovzrriding notice wovisi_s m'fl be the first to enjoy
a Mobile-Sierra contract._ the benefits of_open access and wm have

an effective "first rightof refusal" of the

_m argues that the recent North- most economical trsumnbsion paths and
east Utilities Service Company v. low cost suppliers, puttinscustmnerswith

FERt_ "_c_ease reaffirms the traditional long lead-time cancellations at a competl-
high da-esi_d for overridin8 Mobile_. tivedisadvama_
crra _,-_s in the "classic Moht3e-Sim-m

slmatio_" in _ch me d the parties c. Transition Pm-iod

seeks modification of a cantract that has A number _ commenters support the
already _ reviewed and approved by Commimlon's _ not to nmndate a

the Commi_m. It submits that a utility thre_year time limit for rm_q_q_iation of

seeking to add a stranded cost provision existing wholesale requirements con-

to an existb_ contract would fall within tract& They note that existinl_ contracts

¢'s_E-4r- Cm°ml- Church. ME Cmm_ner - trod tm'au m thlrd partlcs, met the edlcilcd ft.
Owned UUiitks. mmc_l effect mn the utili W. It arlrUeStlmt the

E_ UU_corp.AMP-Ohio. Emv_tsl ceurt found that the Cemmissiom had ink--
Actieu. DE Mural. Arkansas Cities. Direct Set- quately explained hew the disputed comiactiml
vice Industries, PAMunis.ABATE,_PPA. tcrms may harm third parties to the contracl

(which PA Mu_Ts sa_ the C.mmi_m has
_See. e_'. American Ferest & Paper. VT failed to de here). Pit Muais also submits that

DE_ PA Munis. ABATE. ELCON. APPA. En- the court _t out of its way to _ the •../
vi,-_,-,,,,entmlActJ_ :.. rmrmv scopeofIts m'der aff'ms,_ngthe Cammis-

_._ F.,_I 686 (lst Cir. 1995) (Northe_ sire. ]
UtiliUes).

E_. ELCON. CCEM. VT DPS, OK Cem. i
Ss_PA Munb argues that Nmllx.ast Utifities TDU Systems, LC_E. ABATE. Portland.

provides no support for the Cmmmisslem'spre- UUiicorp.TAPS. i
posedMobik,-Sim finding _ Northeast _ I

Utilities involved the effect of disputed comrmc- _ E._.. Kn_ville, Memll_ _ "

¶ 31,036 redm! EMru _teZumor_Comminion
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have unique dharacteristics and complexi- stranded cost provisions. We believe that
tks that affect the time required to rene- July 11. 1994---the date on which the

.j) 8otiate the t_ontract bilatmaIiy, to fde a initial Stranded Cost ]NOPR was pub-j _ uailater_ m6mdmem with the Commls- ll_hed and. thus, on which the Industry
sion. m- to file for stranded cost recovery was put m_ notice of the proposal to disaF

tlmm_ trammissionrates@° low _vely extm-emtmctual recov-

On the otim- hand. m commenter5 e_ of stranded costs---is the appropriate

object that the ix_)0sal to _ the date for distiK_u_ "existing" require-

preYiously prqpos_ tJu'e_y_r window merits co_tracts from "'new"-require-

wlthanepportunlty_rahestrandedcest mentscontram_'Becau_aU partieswefe

: _ throughout the existing contract _ut_noticeintl_initial_Cost

• - term creates a virtually ,.mlhnRed_ NOPR that Jttly U, 1994 would be the

tim period. ¢m For example, EI_ON as- operable date f_ "the "e=isting"r'aew"
serts that because the NOPR would allow eoatr-act d_ uUiRies that esm-

utDitks to seek mnendmcnt d =m existing creed requlremmts cemtraclm after that
emtraet aay time prior to its expiration, date couldhave had no rzasmml_ expec-

: _ co;tIssu_couldext_l through rationthatth¢_ _ukl be p_x_tt_l to

the life of aistia8 facilities (30 year; er recover any tests cx_a-couUactua]ly.

mm_). Portland sunests that the _ Meceovef. bee=use _e costs at issue are

_ori set a sc_ now fir _ ex_i_tra_-=i costs, the Commission's

inp to determine _on costs and notice to all parties that omnracts exe-

stranded costs for each utility with whole- cured after July II, 1994 will be enfmccd

sale requ_ments cusmmer_ by their terms as far as stranded cost

_ters propose various limits to RO.._/.iS cono=r_d doesnot constitute

the period within which stranded _ re- "rctreactive rulemaking." Contrary to
____a__ _s coulen_ _ _m_ _ not

to flwe years; _20i) the less_ of ti-a,cc "requidiag]" utliitlcs to include stsmuh:cl

years from the effective date _f the final cost _,_,_'y pro_siom in all coatract_
role or the _ term ¢_ the c_k_- executed after July 11. 1994._6 The Corn-

-tract: _ Oii) one ye=r frem the effective m;_on has merely put all parties _n no-

date of the final rule; _4 and Cw) _ t|ce that the opportunity for extra-

bet 31, 1998 (20 Years afte_ PURPA). _ eontrlctual stranded cost _ (which

_mm/ss_ _f_ will be allowed e_ a prospective basis
upm the effective date e_ the Rule) will

L July 11, 1994 Contract (_t=OffDate not be av'dllal_ |Gr _ ir_ttlremel_
We rcaffirm our pmlmeml to p4_mit the cemrac_ c_ecuted after July 11, 1994.

of _te, prudent and veri- The partiesto req_ts] cm'tt.racts ex

_ stranded costs fer "_" whole- ecu_ _ July 11, 1994 have been free

_e _ts contracis (_ on to _ _ _ cosl rccovcry _

er before July 11, 1994) that do not al- the centmct, or not._7 The point is that,

ready contain e=it fee; _- other explicit f_ requirements contracts executed after

_e E.I_ IKE_ Fledda Pmm_ Cor_ PA C4ka. _s E4r.. DOD. ABATI_
Wi_J_ Comtmm3 Prover, FL Cem. TVA. SoCal
E_sen, Te_u_ Utilities. cn_ See U_Tr IMtlal Cmu_mts at p. 34.

M_to_, Ut _ lhlt Ut,/I ci_. in _i:h
m F=d',TAPS. TDU Systems, DOD, Et,C01% th_ Cemmiss_ rckcted panics" effert_ te de-

_nEir_Sim_C_mr_lr_Lll_NYEr_ _ in _ m_5, sre l_ie. By
Buyers, American Forest & PaW, establishingthe July !.1, 1994 cute_ dat_ thc

WEP(_. EG_ Ed_st_a _ either • C_mm_d*_ is mt "ru_ff,_) rates under secure
tnmsil_m _e4 ti_t endsfive yesr_sRer the Z06" er mhen_semski_r "a ___e___'m206 "deter.

date ef the f'm_drule or a phme.eut uf minatiee; " Is UIF1Tmidst3. M. at p. 3.5,36.
the utillity's auUmrity to n=cm,_stmaded cmts _i/i_alla

"_ m _. TAPS, Misr_uri Jeint CommJ_on. _,n In resmme te the cammentes3
rewmtml-

6_' E4r- TDU f_ mus- J_ etectric mope_iv_ that _ te the July

Federal Ene_ Relgulmry Corn miNia n _ 3 1,036
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