
  

      

 

              

              

              

            

         

           

          

   

          

               

               

               

              

           

           

                

               

              

              

                

             

                   

              

     

                 

             

             

           

 

            

        

             

      

    

                

             

     

                

ESCROW AGREEM ENT  
BARNSTABLE CONSERVATION & M ANAGEM ENT PERM IT  

This ESCROW AGREEM ENT (this “ Agreement” ) is entered into as of this ____ day of ___________, _____ 

by and between the M assachusetts Division of Fisheries and Wildlife, by and through the Natural 

Heritage and Endangered Species Program, having a principal place of business at  1 Rabbit  Hill Road, 

Westborough, M A, 01581 (“ NHESP” ); the Town of Barnstable, M A (“ Town” ) (proponent) having a 

principal place of business at  ___________________; and ____________________, having a principal 

place of business at  ______________________ (“ Escrow Agent” ). NHESP, Town of Barnstable, and 

Escrow Agent  are referred to herein collect ively as the “ Part ies” . 

1. Recitals 

a.  The Conservat ion and M anagement  Permit  No. 016-___.DFW (“ Permit” ) 

issued by NHESP to the Town contains financial assurance provisions in paragraph ___ of the 

Special Condit ions sect ion requiring that  the Town ensure that  funds are available in the sum of 

up to three annual payments of $5,800.00, the final amount  of funding to be determined as set  

forth in the Permit  (the “ Funds” ), to carry out  educat ional outreach, increased law enforcement, 

and select ive predator management  act ivit ies, for the benefit  of Piping Plover, populat ions in 

M assachusetts. These payments will also sat isfy a requirement  of Cert ificate of Inclusion No. 

16-__, issued by the Division to the Town pursuant  to United States Fish and Wildlife Service 

Incidental Take Permit  ________. During 2016, the Permit  requires the Town to deposit  $5,800 

into an escrow account  prior to carrying out  the covered act ivity authorized by the permit , 

should this act ivity occur during 2016. Regardless of whether a payment  is made in 2016, the 

Town shall deposit  (an addit ional) $5,800 into the escrow account  by February 15, 2017. If the 

covered act ivity is implemented during 2017, the Town shall make an addit ional payment  of 

$5,800 into the escrow account  by February 15, 2018. Therefore, as set  forth in the Permit , the 

Town shall deposit  a minimum of $5,800 and up to $17,400 into the escrow account  over the 

course of the three year Permit  Term. 

b. The Part ies agree the Funds shall be paid by the Town to the Escrow Agent  

and held in an interest  bearing escrow account  (“ Escrow Account” ) (further defined in 2 

below) and expended pursuant  to the terms and condit ions described below to mit igate for 

impacts associated with the covered act ivity (the “ Project” ), located in Barnstable, 

M assachusetts. 

The Part ies enter into this Agreement  for the purpose of defining the terms and condit ions 

under which the Funds shall be held and disbursed. 

NOW THEREFORE, after considerat ion of the above recitals, the Town, NHESP and the Escrow Agent  

hereby covenant  and agree as follows: 

2. Escrow Account  

a. The Town of Barnstable shall deliver the Funds to the Escrow Agent  in the 

amounts, schedule and manner set  forth in paragraphs ___ of the Permit  and as summarized 

in Paragraph 1.a. of this agreement. 

b. All funds delivered by the Town to the Escrow Agent  shall be deposited by 



 

the  Escrow  Agent   in  an  interest   bearing ac count   or held  in  obligat ions  by  the  US  Government   

at   one  or  more  banks  (“ Depository  Bank” ),  said  accounts  to  be  at   all  t imes  insured  by  the  

Federal  Deposit   Insurance  Corporat ion  and  which  shall  pay  interest   on  the  Funds  at   a 

reasonable  rate.   The  Depository  Bank  shall  be  ent it led  to  charge  the  Town  direct ly  for 

services  related  to  maintenance  of the  Escrow  Account   at   a rate  not   exceeding t he  Bank’s  

standard  charges  to  other customers  for similar services.   Alternat ively,  the  Town  may  

supplement   the  Funds  ident ified  in  paragraphs  1  and  2  with  a contribut ion  of an  addit ional  

amount   sufficient   to  cover ant icipated  fees.    

c.   The  Escrow  Account   shall  be  opened  by  the  Escrow  Agent   and  funds  may  be  

withdrawn  only  by  the  Escrow  Agent   and  no  other person.   Disbursements  shall  be  made  

from  the  Escrow  Account   only  in  accordance  with  the  terms  of this  Agreement.  

d.   The  Escrow  Agent   shall  maintain  a record  of all  deposit s,  income,  

disbursements,  and  other t ransact ions  of  the  Escrow  Account.   Upon  request,  the  Escrow  

Agent   shall  provide  to  any  of the  Part ies  a writ ten  account ing o f all  t ransact ions.   The  Part ies  

shall  have  the  right   to  inspect   all  books  and  records  of  the  Escrow  Agent   relat ing t o  the  

Escrow  Account   at   reasonable  t imes  upon  request.   Escrow  Agent ’s  computat ion  of the  Funds  

shall  be  deemed  to  be  correct   in  the  absence  of manifest   error.  

e.   The  Escrow  Agent   shall  keep  possession  of the  book(s)  and  bank  statements  

of the  Escrow  Account   unt il  such  t ime  as  it   is  terminated  in  accordance  with  the  terms  of this  

Agreement,  or unt il  a successor Escrow  Agent   is  appointed  as  provided  herein.  

3.   Disbursements  

From  t ime  to  t ime,  NHESP  may,  on  or  before  the  date  which  is  five  (5)  years  from  the  date  of 

this  Agreement,  request   in  writ ing t he  Escrow  Agent   to  deliver all  or port ions  of the  Funds,  plus  any  

interest   thereon,  for  educat ional  outreach,  increased  law  enforcement   and  or select ive  predator 

management,  to  provide  a net-benefit   to  the  Piping  Plover  in  M assachusetts.   Upon  receipt   of such  

writ ten  request,  the  Escrow  Agent   shall  deliver the  requested  port ion  of  the  Funds  to  NHESP  or  any  

party  designated  in  writ ing b y  NHESP.   Delivery  of the  Funds  in  accordance  with  the  terms  of this  

Agreement   shall  be  made  by  cashier’s  check,  or  by  federal  funds  wire  t ransfer,  at   the  opt ion  of  the  

payee.  

a.   The  Escrow  Agent   may  make  disbursements  to  the  Depository  Bank  for 

services  rendered  in  maintaining s aid  account,  consistent   with  paragraph  2b.  

b.   If,  at   the  end  of five  (5)  years  from  the  date  of  this  Agreement,  any  port ion  of  

the  Funds  is  st ill  held  in  escrow  under this  Agreement,  then  NHESP  shall,  within  six  (6)  

months  after such  five  (5)  year date,  develop  a plan  for  the  use  of  any  remaining F unds  by  

NHESP  or any  party  designated  in  writ ing b y  NHESP  for  further management   for the  benefit   

of the  Piping P lover  in  M assachusetts.  

c.   The  Escrow  Agent   shall  release  any  remaining F unds  to  NHESP  or any  party  

designated  in  writ ing b y  NHESP  in  accordance  with  such  plan.  

4.   Terminat ion  of Agreement   

­2­



 

This  Escrow  Agreement   shall  terminate,  and  the  Escrow  Agent   shall  be  relieved  of all  liability,  

 after all  funds  in  the  Escrow  Account   have  been  properly  disbursed  in  accordance  with  the  terms  

 and  condit ions  of  this  Agreement.  When  the  Escrow  Account   is  terminated,  the  Escrow  Agent   

 shall  provide  a final  account ing o f all  t ransact ions  hereunder to  the  Part ies.  

5.   Duties  and  Liabilit ies  of Escrow  Agent   

a.   The  sole  duty  of the  Escrow  Agent   under this  Agreement   is  to  receive  funds  

from  the  Town  and  to  hold  the  funds  for disbursement   according t o  Sect ion  3  above.   The  

Escrow  Agent   shall  be  under no  duty  to  pass  upon  the  adequacy  of any  documents,  to  

determine  whether any  of the  Part ies  are  complying w ith  the  terms  and  provisions  of this  

Escrow  Agreement,  or to  determine  the  ident ity  or authority  of any  person  purport ing t o  be  a 

signatory  authorized  by  the  Town  or NHESP.  

b.   The  Escrow  Agent   may  conclusively  rely  upon,  and  shall  be  protected  in  

act ing o n,  a  statement,  cert ificate,  not ice,  requisit ion,  order,  approval,  or  other document   

believed  by  the  Escrow  Agent   to  be  genuine  and  to  have  been  given,  signed  and  presented  by  

a duly  authorized  agent   of the  Town  or NHESP.   The  Escrow  Agent   shall  have  no  duty  or 

liability  to  verify  any  statement,  cert ificate,  not ice,  request,  requisit ion,  consent,  order,  

approval  or other document,  and  its  sole  responsibility  shall  be  to  act   only  as  expressly  set   

forth  in  this  Agreement.   The  Escrow  Agent   shall  not   incur liability  for following t he  

instruct ions  contemplated  by  this  Agreement   or expressly  provided  for in  this  Agreement   or 

other writ ten  instruct ions  given  to  the  Escrow  Agent   by  the  Part ies.   The  Escrow  Agent   shall  

be  under no  obligat ion  to  inst itute  or defend  any  act ion,  suit   or  proceeding i n  connect ion  

with  this  Escrow  Agreement,  unless  first   indemnified  to  its  sat isfact ion.   The  Escrow  Agent   

may  consult   with  counsel  of its  choice  including s hareholders,  directors,  and  employees  of 

the  Escrow  Agent,  with  respect   to  any  quest ion  arising u nder or in  connect ion  with  this  

Agreement,  and  shall  not   be  liable  for any  act ion  taken,  suffered  or omit ted  in  good  faith.   

The  Escrow  Agent   shall  be  liable  solely  for its  own  willful  misconduct.  

c.   The  Escrow  Agent   may  refrain  from  taking an y  act ion,  other than  keeping al l  

property  held  by  it   in  escrow  if the  Escrow  Agent:  (i)  is  uncertain  about   its  dut ies  or rights  

under this  Escrow  Agreement;  (ii)  receives  instruct ions  that ,  in  its  opinion,  are  in  conflict   with  

any  of the  terms  and  provisions  of this  Agreement,  unt il  it   has  resolved  the  conflict   to  its  

sat isfact ion,  received  a final  judgment   by a  court   of competent   jurisdict ion  (if it   deems  such  

act ion  necessary  or advisable),  or it   has  received  instruct ions  executed  by  both  the  Town  and  

NHESP.  

d.   Escrow  Agent   is  act ing,  and  may  cont inue  to  act ,  as  counsel  to  the  Town  in  

connect ion  with  the  subject   t ransact ion,  whether  or not   the  Funds  are  being h eld  by  Escrow  

Agent   or have  been  delivered  to  a subst itute  impart ial  party  or a court   of  competent   

jurisdict ion.  

e.   Each  of  the  Part ies  admits,  acknowledges  and  represents  to  each  of  the  other 

Part ies  that   it   has  had  the  opportunity  to  consult   with  and  be  represented  by  independent   

counsel  of such  party’s  choice  in  connect ion  with  the  negot iat ion  and  execut ion  of this  

Agreement.   Each  of the  Part ies  further admits,  acknowledges  and  represents  to  the  other  

Part ies  that   it   has  not   relied  on  any  representat ion  or  statement   made  by  the  other Part ies  or 
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by any of their at torneys or representat ives with regard to the subject  matter, basis or effect  

of this Agreement. 

6. Escrow Agent ’s Fee 

a.  The Escrow Agent  shall be ent it led to compensat ion from the Town for its basic services 

under this Escrow Agreement. The Escrow Agent  may bill the Town direct ly for such 

services in accordance with the fee schedule at tached to this Escrow Agreement  as 

Exhibit  B. Payments for services provided by Escrow Agent  shall not  be made from 

Escrow Funds. 

7. Investment  Risk 

a. In no event  shall the Escrow Agent  have any liability as a result  of any loss 

occasioned by the financial difficulty or failure of any inst itut ion, including Depository Bank, 

or which holds United States Treasury Bills, or other securit ies, or for failure of any banking 

inst itut ion, including Depository Bank, to follow the instruct ions of the Escrow Agent. 

Without  limit ing the generality of the foregoing, in no event  shall the Escrow Agent  incur any 

liability as the result  of any claim or allegat ion that  the Escrow Agent  should have invested 

the escrow funds in United States Treasury Bills rather than hold same on deposit  at  the 

Depository Bank, or vice versa. 

8. Not ices 

a. All not ices permit ted or required by this Agreement  shall be in writ ing and 

shall be deemed duly provided when deposited in the United States mail, postage prepaid, 

cert ified or registered mail, return receipt  requested, to the other Part ies at  the addresses 

set  forth in the first  paragraph of this Agreement. The Party providing not ice may choose 

alternate methods, including hand delivery, Federal Express, or other recognized overnight  

courier. Not ices provided by hand delivery; Federal Express or other recognized overnight  

courier shall be deemed duly provided when received at  the addresses set  forth in the first  

paragraph of this Agreement. 

b. All not ices, cert ificat ion, authorizat ions, requests or other communicat ions 

required, or permit ted to be made under this Escrow Agreement  shall be delivered as 

follows: 

To the NHESP: 

Assistant  Director 

Natural Heritage and Endangered Species Program 

ATTN: Regulatory Review, CM P No. 014-244.DFW 

Division of Fisheries and Wildlife 

1 Rabbit  Hill Road, North Drive 

Westborough, M A 01581 

To the Town of Barnstable: 

­4­



 

    

 

 

                

        

       

               

            

              

             

              

          

             

            

             

            

                 

                

            

            

            

              

              

 

              

             

           

          

           

           

              

              

          

       

To the Escrow Agent: 

or to such other place or to the at tent ion of such other individual as a Party from t ime to t ime 

may designate by writ ten not ice to all other Part ies. 

9. Resignat ion, Removal, or Successor Escrow Agent  

a. If, for any reason, the Escrow Agent  is unable or unwilling to cont inue to act  

as Escrow Agent, he/ she shall give writ ten not ice to the other Part ies of his/ her inability or 

unwillingness to cont inue as Escrow Agent. The part ies shall agree upon a successor agent, 

formally appoint  the successor agent, and provide writ ten not ificat ion to the Escrow Agent  of 

the subsequent  appointment  within ten (10) business days. The Escrow Agent  shall then, 

within three (3) business days after receiving not ice of subsequent  appointment, deliver to 

the successor escrow agent  all cash and other property held by the Escrow Agent  under this 

Escrow Agreement. Upon such delivery, all obligat ions of the Escrow Agent  under this 

Escrow Agreement  shall automat ically cease and terminate. If no successor escrow agent  is 

designated within the prescribed ten (10) day period, or if not ice of subsequent  appointment  

is not  received within such period, then the Escrow Agent  may, at  its opt ion at  any t ime 

thereafter, deposit  the funds and any documents then being held by it  in escrow into any 

court  having appropriate jurisdict ion, and upon making such deposit , shall thereupon be 

relieved of and discharged and released from any and all liability hereunder, including 

without  limitat ion any liability arising from the Funds, or any port ion thereof so deposited. 

b. The Escrow Agent  may be removed at  any t ime by a writ ten instrument  or 

concurrent  instruments signed by the NHESP and the Town and delivered to the Escrow 

Agent. 

c. If at  any t ime hereafter, the Escrow Agent  shall resign, be removed, be 

dissolved, or otherwise become incapable of act ing, or the posit ion of the Escrow Agent  shall 

become vacant  for any of the foregoing reasons or for any other reason, the Part ies hereto 

shall prompt ly appoint  a successor Escrow Agent. Upon appointment, such successor Escrow 

Agent  shall execute and deliver to his/ her predecessor and to the Part ies hereto an 

instrument  in writ ing accept ing such appointment  hereunder. Thereupon, without  further 

act , such successor Escrow Agent  shall be fully vested with all the rights, immunities, and 

powers, and shall be subject  to all the dut ies and obligat ions of his/ her predecessor, and the 

predecessor Escrow Agent  shall prompt ly deliver all books, records, and, other property and 

monies held by him/ her hereunder to such successor Escrow Agent. 

10.   Interest   

a.   All  interest   income  accrued  on  funds  in  the  Escrow  Account   shall  become  

part   of the  Escrow  Account   and  shall  remain  in  the  Escrow  Account.   The  Escrow  Agent   may  

disburse  funds  to  the  Town  to  pay  federal  and  state  taxes  on  accrued  interest .   Said  

disbursement   may  be  made  by  the  Escrow  Agent   only  after receiving a  writ ten  confirmat ion  

from  the  Town,  with  a copy  sent   to  the  NHESP,  of all  it emized  federal  and  state  tax  liabilit ies  
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incurred  by  interest   accrued  on  the  Escrow  Account.  

11.   M iscellaneous  

a.   This  Escrow  Agreement   shall  be  binding u pon,  and  shall  inure  to  the  benefit   

of the  respect ive  Part ies  hereto  and  their successors  and  assigns.  

b.   This  Agreement   shall  be  governed  by  and  be  construed  in  accordance  with  

the  laws  of the  Commonwealth  of M assachusetts.  

c.   This  Agreement   shall  be  interpreted  as  an  instrument   under seal.  

d.   This  Agreement   may  be  executed  in  any  number of counterparts,  each  of 

which  shall  const itute  an  original,  and  all  counterparts  shall  const itute  one  Agreement.  

e.   This  Escrow  Agreement   may  not   be  amended,  altered,  or modified  except   by  

writ ten  instrument   duly  executed  by  all  of the  Part ies  hereto.  

f.   If the  term,  condit ion  or provision  of this  Agreement,  or the  applicat ion  

thereof to  any  circumstances  or  party  hereto,  ever shall  be  held  to  be  invalid  or 

unenforceable,  then  in  each  such  event   the  remainder of this  Agreement   or the  applicat ion  

of such  term,  condit ion,  or provision  to  any  other circumstance  or party  hereto  (other  than  

those  as  to  which  it   shall  be  invalid  or unenforceable)  shall  not   be  thereby  affected,  and  each  

term,  condit ion  and  provision  hereof shall  remain  valid  and  enforceable  to  the  fullest   extent   

permit ted  by  law.  

g.   Each  individual  and  ent ity  execut ing t his  Agreement   hereby  represents  and  

warrants  that   he,  she  or  it   has  the  capacity  set   forth  on  the  signature  pages  hereof with  full  

power and  authority  to  bind  the  party  on  whose  behalf he,  she  or  it   is  execut ing t his  

Agreement   to  the  terms  hereof.  

12.   Effect ive  Date  

a.   This  Agreement   shall  take  effect   on  the  latest   date  of execut ion  by  the   
NHESP,  the  Town,  or Escrow  Agent.     

[SIGNATURE  PAGES  FOLLOW]  
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IN W ITNESS  WHEREOF,  the  part ies  have  caused  this  Escrow  Agreement   to  be  duly  executed  as  of  the  

day  and  year first   writ ten  above.  

 

FOR  THE  M ASSACHUSETTS  DIVISION   

OF  FISHERIES  AND  WILDLIFE:  

 

 

       

Name:   

Tit le:  

 

 

COM M ONWEALTH O F  M ASSACHUSETTS  

 

_________________,  ss        ________  __,  2015  

 

 On  this  __  day  of  ___,  2015,  before  me,  the  undersigned  notary  public,  personally  appeared  

________________,  and  proved  to  me  through  sat isfactory  evidence  of ident ificat ion,  which  were  

_______________,  to  be  the  person  whose  name  is  signed  on  the  preceding o r at tached  document,  and  

acknowledged  to  me  that   he/ she  signed  it   voluntarily  for its  stated  purpose.    

 

 

  

Notary  Public   
M y  commission  expires:   

 

 

 

 

FOR  TOWN  OF  BARNSTABLE:  

 

 

       

Name:   

Tit le:  
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STATE OF ____________________ 

________________, ss __________ __, 2015 

On this __ day of ___, 2015, before me, the undersigned notary public, personally appeared 

________________, and proved to me through sat isfactory evidence of ident ificat ion, which were 

_______________, to be the person whose name is signed on the preceding or at tached document, and 

acknowledged to me that  he/ she signed it  voluntarily for its stated purpose. 

Notary Public  
M y commission expires:  

FOR THE ESCROW AGENT: 

Company Name 

By: _________________________ 

Name: 

Tit le: 

COM M ONWEALTH OF M ASSACHUSETTS 

______________________ ss. ________ __, 2015 

On this __ day of ___, 2015, before me, the undersigned notary public, personally appeared 

________________, and proved to me through sat isfactory evidence of ident ificat ion, which were 

_______________, to be the person whose name is signed on the preceding or at tached document, and 

acknowledged to me that  he/ she signed it  voluntarily for its stated purpose. 

Notary Public  
M y commission expires:  
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