
Yes

No

No

Yes

No

YesWas the position that 
a treaty exempts from 

tax, or reduces the 
rate of tax on, [U.S.

source] fixed or 
determinable annual 
or periodical income 

subject to withholding 
under section 1441 

or 1442 that a foreign 
person receives 

from a U.S. person?

U.S. Source
FDAP

Reg. 301.6114
-1(b)(4)(ii), 
-1(c)(1)(i)

No

Yes

No

No

Yes

Has a closing agreement relating to 
entitlement to the exemption from 

the excise tax been entered 
into with the IRS by the foreign 
insurance company that is the 

beneficial recipient of the premium 
that is subject to the excise tax?

Reg. 301.6114-
1(c)(1)(viii)(C)

Closing Agreement

Yes

No

NoHas the taxpayer taken a return position that any treaty of the U.S. (including, but not limited to, an income tax treaty, estate and gift tax treaty, or friendship, commerce 
and navigation treaty) overrules or modifies any provision of the Code and thereby effects (or potentially effects) a reduction of any tax incurred as any time?

Treaty 
Position

Start

Form 8833 - Reg §301.6114-1 Disclosure of Treaty-Based Return Positions

Copying, scanning, or other 
duplication of this chart is 

strictly prohibited.

Disclaimer
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possible. However, due to the complexity of these rules, this flowchart undoubtedly 
includes errors and omissions.  You should consult a tax professional for individual 
advice regarding your own situation.  This flowchart is not updated for changes in 
the tax laws and should not be relied upon for any purpose whatsoever.
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Form 8833 is 
NOT required.

8833 Not
Required

Reg. 301.6114-1(a)(1)(i)Yes

Was the position that residency of an individual is determined under a treaty and apart from the Internal Revenue Code? An alien individual 
is a "dual-resident" taxpayer if that individual is considered to be a resident of both the U.S. and another country under each country's tax laws.  
Dual resident taxpayers claiming non-U.S. residency are not required to file Form 8833 under section 6114 if the income items reportable only 

by reason of residency status are less than or equal to $100,000 in the aggregate. However, under the regulations dealing with residency 
status, Form 8833 is required to be filed for dual resident taxpayers claiming non-U.S. residency under a treaty.  See Reg. 301.7701(b)-7.

Residency 
of Individual

Reg. 301.6114-1(b)(8), -1(c)(2), clause 2, 301.7701(b)-7(b) & (c) No

Was the position that a treaty reduces or modifies the taxation of income derived from dependent personal services, pensions,
annuities, social security and other public pensions, or income derived by artistes, athletes, students, trainees or teachers?

Services,
Pensions, Etc.

Yes

Reg. 301.6114-1(c)(1)(iv)

Was the position that income of an individual is resourced (for purposes of applying the foreign 
tax credit limitation) under a treaty provision relating to elimination of double taxation?

Reg. 301.6114-1(c)(1)(v)

NoFTC Limit 
Resourcing

Was the position that a nondiscrimination provision of a 
treaty allows the making of an election under section 897(i)?

Reg. 301.6114-1(c)(1)(vi), -1(b)(1)

No

897(i) Election

Yes

Was the position that a Social Security Totalization Agreement or a Diplomatic or 
Consular Agreement reduces or modifies the taxation of income derived by the taxpayer?

Reg. 301.6114-1(c)(1)(vii)

Was the position that a treaty 
exempts the taxpayer from the 

excise tax imposed by section 4371?

Totaliz'n Agmt

No

Was the taxpayer 
an individual?

Reg. 301.6114-
1(c)(1)(viii)

Was the person claiming the 
treaty-based return position 

an insured, as defined 
in section 4372(d) (without 

the limitation therein referring 
to section 4371(1)), or a 
U.S. or foreign broker of

insurance risks?

4371
Excise Tax Insured or Broker 

Yes

Would reporting of the treaty position 
be required to be made by foreign 

insurers or reinsurers on a 
Form 720 on a quarterly basis?

No
No

Reg. 301.6114-1(c)(1)(viii)(A)

Reg. 301.6114
-1(c)(1)(viii)(B)

Rptg Req'd Qtrly

No

Yes

Individual

Reg. 301.6114
-1(c)(2)

Were the payments 
or income items, 
received by the 

individual during the 
course of the taxable 

year less than or 
equal to $10,000 in 

the aggregate?

Was the treatment of the payments or income items mandated 
by the terms of a closing agreement with the IRS?

Yes Form 8833 is 
NOT required.

8833 Not 
Required

Income 
Items ≤10k

Reg. 301.6114-1(c)(2), 
clause 1

No

Closing 
Agreement

Reg. 301.6114-1(c)(3)

Yes

Was the taxpayer a partner or beneficiary of a partnership, 
trust, or estate, and has the partnership, trust, or estate 

disclosed on its information return the treaty position?

P'ship, Trust, 
Estate

Reg. 301.6114-1(c)(4)

Yes

Was the taxpayer a withholding agent and was the treaty position with 
respect to the performance of the taxpayer's withholding functions?

Withholding
Agent

No

Reg. 301.6114-1(c)(5)

Yes

Was the position that a nondiscrimination 
provision of a treaty precludes the application 
of any otherwise applicable Code provision?

Nondiscim'n

Reg. 301.6114-1(b)(1)

Form 8833 is specifically
required to be filed.

8833
Specifically

Required

Was the position that a treaty reduces or 
modifies the taxation of gain or loss from the 

disposition of a United States real property interest?

Was the position that a treaty exempts a foreign 
corporation from (or reduces the amount of tax with 
respect to) the branch profits tax (section 884(a)) 

or the tax on excess interest (section 884(f)(1)(B))?

USRPI

Reg. 301.6114-1(b)(2)No
BPT / Excess

Interest

Reg. 301.6114-1(b)(3)

Was the position that a treaty exempts from tax, or reduces 
the rate of tax on, interest or dividends paid by a 

foreign corporation that are from sources within the U.S. 
by reason of section 861(a)(2)(B) or section 884(f)(1)(A)?

No
US Source 

Div. / Int.
of Fgn Corp

Reg. 301.6114-1(b)(4)(i)No

No

Yes

Yes

Yes

Was the payment properly 
reported to the IRS on 

a Form 1042-S?

Reported 
on 1042-S

Was the foreign person 
any of the following: 

(1) A controlled foreign 
corporation in which the 

U.S. person is a U.S. 
shareholder; (2) A 

foreign corporation that 
is controlled within the 

meaning of section 6038 
by the U.S. person; 

(3) A foreign shareholder 
of the U.S. person that is 
25-percent owned within 
the meaning of section 
6038A by the foreign 
shareholder; or (4)  A 
foreign related party, 
as defined in section

6038A(c)(2)(B), to the 
U.S. person?

Certain 
Related 
Persons

Yes

Reg. 301.6114
-1(b)(4)(ii)(A)
-1(c)(6)(i)
-1(c)(8)(i)

No

Form 8833 is specifically
required to be filed.

8833 Specifically
Required

Reg. 301.6114-
1(b)(4)(ii)(B)

Yes

No Did the applicable 
treaty contain 
a limitation on 
benefits article?

LOB 
Article

Reg. 301.6114-1
(b)(4)(ii)(C)

Yes
Was the beneficial 

owner related to the 
person obligated to 

pay the income within 
the meaning of sections 

267(b) and 707(b)?

BO is Related
to U.S. Payor

Reg. 301.6114-
1(b)(4)(ii)(C)(1)

Yes

Did the 
income exceed

$500,000 for the 
taxable year?

>500k

Reg. 301.6114-
1(b)(4)(ii)(C)(1)

NoNo

Did the treaty impose any other conditions for the entitlement of treaty 
benefits, for example as a part of the interest, dividends, or royalty article?

Other 
Treaty 

Conditions

Yes
Reg. 301.6114-1(b)(4)(ii)(D)

Were the amounts received by a related party, within the 
meaning of section 6038A(c)(2), from a withholding agent that is 
a reporting corporation, within the meaning of section 6038A(a)?

No

Yes

Yes

NoWas the income 
received by 

a State (including 
political subdivision 
or local authority)?

Rec'd By 
a State

Reg. 301.6114-
1(b)(4)(ii)(C)(1)

Form 8833 is 
NOT required.

8833 Not
Required

Form 8833 is
required to be filed.

8833
Required

Treas. Reg. §301.6114-1(a)(1)(i) provides:

Treas. Reg. §301.6114-1(b) provides in part:

Except as provided in paragraph (c) of this section, if a taxpayer takes a return 
position that any treaty of the United States (including, but not limited to, an 
income tax treaty, estate and gift tax treaty, or friendship, commerce and 
navigation treaty) overrules or modifies any provision of the Internal Revenue 
Code and thereby effects (or potentially effects) a reduction of any tax incurred as 
any time, the taxpayer shall disclose such return position on a statement (in the 
form required in paragraph (d) of this section) attached to such return.

Reporting is required under this section except as expressly waived 
under paragraph (c) of this section. The following list is not a list of all positions 
for which reporting is required under this section but is a list of particular positions 
for which reporting is specifically required. * * *

Reg. 301.6114-1(c)(6)(i)

Related & Reporting Corp

Are the amounts 
specifically 

required to be 
reported according 
to the instructions 

to Form 8833?
See the gray box 
at lower right for 

items that the 
Instructions to 

Form 8833 
specifically 
require to 

be reported.

Reg. 301.6114
-1(c)(6)(ii), 
-1(c)(7)(iv)
-1(c)(8)(ii)

Required 
By 8833 

Instructions
Were the amounts properly reported on Form 1042-S (on either a 
specific payee or pooled basis) by a withholding agent described 
in paragraph (c)(7)(ii)? A withholding agent described in (c)(7)(ii) 

is a U.S. financial institution, as defined in 1.1441-1(c)(5), a 
qualified intermediary, as defined in 1.1441-1(e)(5)(ii), a 

withholding foreign partnership, as defined in 1.1441-5(c)(2)(i), 
or a withholding foreign trust, as defined in 1.1441-5(e)(5)(v).

Reg. 301.6114-1(c)(7)(i), (ii)

1042-S  By 
Special

W/H Agent
Was the beneficial owner a direct account 

holder of a U.S. financial institution or 
qualified intermediary, a direct partner 
of a withholding foreign partnership, 
or a direct beneficiary or owner of a 

simple or grantor trust that is a 
withholding foreign trust?

Reg. 301.6114-1(c)(7)(iii)

Benef. Owner Direct Owner

No

Was the position that income that is effectively connected with a U.S. trade or business of a foreign corporation or a nonresident alien is 
not attributable to a permanent establishment or a fixed base of operations in the U.S. and, thus, is not subject to taxation on a net basis?

Permanent 
Establishment

Reg. 301.6114-1(b)(5)(i)

Yes

No

Was the position that a treaty alters the 
source of any item of income or deduction?

Alter Source

Reg. 301.6114-1(b)(6), -1(c)(1)(iv)

Yes

No

Was the position that a treaty grants a credit 
for a specific foreign tax for which a foreign 

tax credit would not be allowed by the Code?

Creditable
Tax

Reg. 301.6114-1(b)(7)

YesReg. 301.6114-1(c)(1)(ii)

Was the taxpayer an individual
or a State (including political 

subdivision or local authority)?

Taxpayer is 
Indiv. or State

Reg. 301.6114-
1(c)(8)(i)

Was the amount received 
through an account with 

an intermediary (as 
defined in Reg. 

1.1441-1(c)(13))?

Account With 
Intermediary

Reg. 301.6114-
1(c)(8)(i)

Was the amount received 
with respect to interest 

in a flow-through 
entity (as defined in 

Reg. 1.1441-1(c)(23))?

Flow-Through 
Entity

Did the 
income exceed
$500,000 in the 
aggregate for 

the taxable year?

>500k

No No No

Reg. 301.6114-
1(c)(8)(i)

Yes

No

No

Yes Yes

Yes

Yes

Yes

No

Disclosure
Required

Reg. 301.6114-1(c)(1)(ii)

Was the position that a treaty has reduced the rate of withholding tax otherwise applicable 
to a particular type of fixed or determinable annual or periodical income subject to 

withholding under section 1441 or 1442, such as dividends, interest, rents, or royalties?

Particular Type of FDAP
Yes

No

Note that if you have reached this box, you are required to disclose the position.  You 
either must disclose under a specific rule or under the general disclosure requirements.

Form 8833 is specifically
required to be filed.

8833 
Specifically

Required

No

Was the position that expenses are allowable in determining net business income attributable to permanent
establishment or a fixed base of operations in the U.S., notwithstanding an inconsistent provision of the Code?

Expenses 
Allowable

Reg. 301.6114-1(b)(5)(ii)

Yes

Yes

Yes

No

Color Legend:
Orange
Yellow
Blue
Pink
Green

Yes Has the foreign person claiming such relief provided a Section 5000C Certificate (such as 
Form W–14, ‘‘Certificate of Foreign Contracting Party Receiving Federal Procurement Payments’’) 

to the acquiring agency in accordance with section 5000C and the regulations thereunder?
Reg. 301.6114-1(c)(1)(ix)

5000C
Excise Tax

No

Was the position that a nondiscrimination provision 
of a qualified income tax treaty, exempts a payment 
from foreign procurement tax under section 5000C?

Section 5000C Certificate

Reg. 301.6114-1(c)(1)(ix)

Yes

No

Yes

=  (b)
=  (c)(1)
=  (c)(2)-(c)(8) 
=  8833 Required
=  8833 Not Required

Did a foreign person 
(other than an 
individual or a 

State, including a 
political subdivision 
or local authority) 

meet the 
requirements of 
the limitation on 
benefits article 
of the treaty?

Other Than 
Indiv. or 

State Meets 
LOB Reqmts

Reg. 301.6114-
1(b)(4)(ii)(C)(2)

No

Yes

Is the reporting of the treaty position made on an 
annual basis on a Form 720 by a date no later 
than the date on which the return is due for the 
first quarter after the end of the calendar year?

Annual Filing

Reg. 301.6114-1(c)(1)(viii)(B)

Yes

No

Yes

No

Amounts Specifically Required to be Rreported - Instructions to Form 8833?

The instructions to Form 8833 provide the following items as being specifically 
required: Amounts described in Treas. Reg. §§301.6114-1(c)(6)(i) or -1(c)(8)(i) that 

are: (a) received by a corporation that is a resident under the domestic law of both the 
United States and a foreign treaty jurisdiction; (b) received by a corporation that is a 

resident of both the jurisdiction whose treaty is invoked and another foreign jurisdiction 
that has an income tax treaty with that treaty jurisdiction (see Rev. Rul. 2004-76); (c) 
received by a foreign collective investment vehicle that is a contractual arrangement 
and not a person under foreign law (see Example 7 of Regulations section 1.894-
1(d)(5)); or (d) received by a foreign “interest holder” in a “domestic reverse hybrid 

entity,” as those terms are used in Regulations section 1.894-1(d)(2).

See, e.g., Notice 95-31

Yes


