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Department of the Navy, DoD § 701.9

NOT E T O P AR AGR AP H (n )(10): T h e  r equ es t e r  
i s  a dv i sed  t h a t  h e /sh e  m a y  a ppea l  t h e  de t e r -
m in a t ion  a n d  r e spon se  l e t t e r  m u s t  be  s ign ed  
by  IDA.)

(o ) W rit in g a  respon se let t er. F OIA r e -
spon se  l e t t e r s  sh ou ld  con t a in  t h e  fo l -
lowin g  in for m a t ion : 

(1) T h e  da t e  o f t h e  r equ es t ; wh en  i t  
wa s  r ece ived ; i f r ecor ds  wer e  n o t  lo -
ca t ed , wh er e  t h e  sea r ch  wa s  con du c t ed  
a n d  wh a t  t h e  r ecor ds  d i sposa l  r equ i r e -
m en t s  a r e  fo r  t h ose  r ecor ds . 

(2) Cu t -o ff da t e s . Nor m a l ly , DON a c -
t iv i t i e s  sh a l l  con s ide r  t h e  da t e  o f r e -
ce ip t  o f a  F OIA r equ es t  a s  t h e  cu t -o ff 
da t e  fo r  a  r ecor ds  sea r ch . Wh er e  a  DON 
a c t iv i t y  em ploy s  a  pa r t i cu la r  cu t -o ff 
da t e , h owever , i t  sh ou ld  g ive  n o t i ce  o f 
t h a t  da t e  in  t h e  r e spon se  l e t t e r  t o  t h e  
r equ es t e r . 

(3) I f a  r equ es t  i s  den ied  in  wh ole  o r  
in  pa r t ,  t h e  den ia l  r e spon se  l e t t e r  
sh ou ld  c i t e  t h e  exem pt ion (s ) c l a im ed; i f 
poss ib le , de l in ea t e  t h e  k in ds  o f in fo r -
m a t ion  wi t h h e ld  (i .e .,  soc ia l  secu r i t y  
n u m ber s , da t e  o f b i r t h , h om e  a ddr esses , 
e t c .) a s  t h i s  m a y  sa t i s fy  t h e  r equ es t e r  
a n d  t h u s  e l im in a t e  a n  a ppea l ; p r ov ide  
a ppea l  r igh t s , a n d  be  s ign ed  by  a n  IDA. 
However , t h e r e  i s  n o  r equ i r em en t  t h a t  
t h e  r e spon se  con t a in  t h e  sa m e  docu -
m en t a t ion  n ecessa r y  fo r  l i t i ga t ion  (i .e .,  
F OIA r equ es t e r s  a r e  n o t  en t i t l ed  t o  a  
Va u gh n  in dex  (see  de fin i t ion  in  §701.39 
du r in g  t h e  a dm in i s t r a t ive  p r ocess ). 

(4) T h e  fees  ch a r ged  o r  wa ived ; i f fees  
wer e  ch a r ged , wh a t  ca t egor y  wa s  t h e  
r equ es t e r  p l a ced  in  a n d  p r ov ide  a  
b r ea k ou t  o f t h e  fees  ch a r ged  (i .e .,  t h e  
fi r s t  2 h ou r s  o f sea r ch  wer e  wa ived  a n d  
so  y ou  a r e  be in g  ch a r ged  fo r  t h e  r e -
m a in in g  4 h ou r s  o f sea r ch  a t  $25 pe r  
h ou r , o r  $100; t h e  fi r s t  100 pa ges  o f r e -
p r odu c t ion  wer e  wa ived  a n d  t h e  r e -
m a in in g  400 pa ges  be in g  p r ov ided  wer e  
ch a r ged  a t  $.15 pe r  pa ge , r e su l t in g  in  
$60 in  r epr odu c t ion  fees , fo r  a  t o t a l  o f 
$160). T h ese  figu r es  a r e  de r ived  fr om  
F or m  DD 2086 (F OIA F ees) o r  F or m  DD 
2086–1 (T ech n ica l  Da t a  F ees). 

(5) S a m ple  r e spon se  l e t t e r s  a r e  p r o-
v ided  on  t h e  Na vy  F OIA webs i t e . 

(p ) Press respon ses. E n su r e  r e spon ses  
be in g  m a de  t o  t h e  p r ess  a r e  c l ea r ed  
t h r ou gh  pu b l i c  a ffa i r s  ch a n n e l s . 

(q ) Specia l mail serv ices. DON a c t iv i -
t i e s  a r e  a u t h or i zed  t o  u se  r eg i s t e r ed  
m a i l ,  ce r t i fi ed  m a i l ,  ce r t i fi ca t e s  o f 
m a i l in g  a n d  r e t u r n  r ece ip t s . However , 

t h e i r  u se  sh ou ld  be  l im i t ed  t o  in s t a n ces  
wh er e  i t  a ppea r s  a dv i sa b le  t o  e s t a b l i sh  
p r oof o f d i spa t ch  o r  r ece ip t  o f F OIA 
cor r espon den ce .

§ 701.9 Referrals. 

(a ) T h e  DoD/DON F OIA r e fe r r a l  po l -
i cy  i s  ba sed  u pon  t h e  con cep t  o f t h e  
o r ig in a t o r  o f a  r ecor d  m a k in g  a  r e l ea se  
de t e r m in a t ion  on  i t s  in fo r m a t ion . I f a  
DON a c t iv i t y  r ece ives  a  r equ es t  fo r  
r ecor ds  o r ig in a t ed  by  a n o t h e r  DoD/
DON a c t iv i t y , i t  sh ou ld  con t a c t  t h e  a c -
t iv i t y  t o  de t e r m in e  i f i t  a l so  r ece ived  
t h e  r equ es t ,  a n d  i f n o t , ob t a in  con cu r -
r en ce  t o  r e fe r  t h e  r equ es t .  In  e i t h e r  s i t -
u a t ion , t h e  r equ es t e r  sh a l l  be  a dv i sed  
o f t h e  a c t ion  t a k en , u n less  exem pt  in -
fo r m a t ion  wou ld  be  r evea led . 

(b ) Wh i le  r e fe r r a l s  t o  o r ig in a t o r s  o f 
in fo r m a t ion  r e su l t  i n  ob t a in in g  t h e  
bes t  poss ib le  dec i s ion  on  r e l ea se  o f t h e  
in for m a t ion , t h e  po l i cy  does  n o t  r e -
l i eve  DON a c t iv i t i e s  fr om  t h e  r e spon s i -
b i l i t y  o f m a k in g  a  r e l ea se  dec i s ion  on  a  
r ecor d  sh ou ld  t h e  r equ es t e r  ob jec t  t o  
r e fe r r a l  o f t h e  r equ es t  a n d  t h e  r ecor d . 
S h ou ld  t h i s  s i t u a t ion  occu r , DON a c -
t iv i t i e s  sh ou ld  coor d in a t e  wi t h  t h e  
o r ig in a t o r  o f t h e  in for m a t ion  p r io r  t o  
m a k in g  a  r e l ea se  de t e r m in a t ion . 

(c ) A r equ es t  r ece ived  by  a  DON a c -
t iv i t y  h a v in g  n o  r ecor ds  r e spon s ive  t o  
a  r equ es t  sh a l l  be  r e fe r r ed  r ou t in e ly  t o  
a n o t h e r  DoD/DON a c t iv i t y , i f t h e  o t h e r  
a c t iv i t y  h a s  r ea son  t o  be l i eve  i t  h a s  
t h e  r equ es t ed  r ecor d . P r io r  t o  n o t i fy in g  
a  r equ es t e r  o f a  r e fe r r a l  t o  a n o t h e r  
DoD/DON a c t iv i t y , t h e  DON a c t iv i t y  
r ece iv in g  t h e  in i t i a l  r equ es t  sh a l l  con -
su l t  wi t h  t h e  o t h e r  DoD/DON a c t iv i t y  
t o  de t e r m in e  i f t h a t  a c t iv i t y ’s  a ssoc ia -
t ion  wi t h  t h e  m a t e r i a l  i s  exem pt . I f t h e  
a ssoc ia t ion  i s  exem pt , t h e  a c t iv i t y  r e -
ce iv in g  t h e  in i t i a l  r equ es t  wi l l  p r o t ec t  
t h e  a ssoc ia t ion  a n d  a n y  exem pt  in for -
m a t ion  wi t h ou t  r evea l in g  t h e  iden t i t y  
o f t h e  p r o t ec t ed  a c t iv i t y . T h e  p r o-
t ec t ed  a c t iv i t y  sh a l l  be  r e spon s ib le  fo r  
su bm i t t in g  t h e  ju s t i fi ca t ion s  r equ i r ed  
in  a n y  l i t i ga t ion . 

(d ) An y  DON a c t iv i t y  r ece iv in g  a  r e -
qu es t  t h a t  h a s  been  m isa ddr essed  sh a l l  
r e fe r  t h e  r equ es t  t o  t h e  p r ope r  a ddr ess  
a n d  a dv i se  t h e  r equ es t e r . DON a c t iv i -
t i e s  m a k in g  r e fe r r a l s  o f r equ es t s  o r  
r ecor ds  sh a l l  i n c lu de  wi t h  t h e  r e fe r r a l ,  
a  po in t  o f con t a c t  by  n a m e , a  t e l eph on e  
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n u m ber  (com m er c ia l  a n d  DS N), a n d  a n  
e -m a i l  a ddr ess  (i f a va i l a b le ). 

(e ) A DON a c t iv i t y  sh a l l  r e fe r  a  F OIA 
r equ es t  fo r  a  r ecor d  t h a t  i t  h o lds  bu t  
wa s  o r ig in a t ed  by  a n o t h e r  E xecu t ive  
Br a n ch  a gen cy , t o  t h em  for  a  r e l ea se  
de t e r m in a t ion  a n d  d i r ec t  r e spon se  t o  
t h e  r equ es t e r . T h e  r equ es t e r  sh a l l  be  
in for m ed  of t h e  r e fe r r a l ,  u n le ss  i t  h a s  
been  de t e r m in ed  t h a t  n o t i fi ca t ion  
wou ld  r evea l  exem pt  in for m a t ion . R e-
fe r r ed  r ecor ds  sh a l l  on ly  be  iden t i fi ed  
t o  t h e  ex t en t  con s i s t en t  wi t h  secu r i t y  
r equ i r em en t s . 

(f) A DON a c t iv i t y  m a y  r e fe r  a  r e -
qu es t  fo r  a  r ecor d  t h a t  i t  o r ig in a t ed  t o  
a n o t h e r  a c t iv i t y  o r  a gen cy  wh en  t h e  
a c t iv i t y  o r  a gen cy  h a s  a  va l id  in t e r e s t  
i n  t h e  r ecor d , o r  t h e  r ecor d  wa s  c r ea t ed  
fo r  t h e  u se  o f t h e  o t h e r  a gen cy  o r  a c -
t iv i t y . In  su ch  s i t u a t ion s , p r ov ide  t h e  
r ecor d  a n d  a  r e l ea se  r ecom m en da t ion  
on  t h e  r ecor d  wi t h  t h e  r e fe r r a l  a c t ion . 
DON a c t iv i t i e s  sh ou ld  in c lu de  a  po in t  
o f con t a c t  a n d  t e l eph on e  n u m ber  in  t h e  
r e fe r r a l  l e t t e r .  I f t h a t  o r ga n iza t ion  i s  
t o  r e spon d  d i r ec t ly  t o  t h e  r equ es t e r , 
a ppr i se  t h e  r equ es t e r  o f t h e  r e fe r r a l .  

(g ) Wi t h in  t h e  DON/DoD, a  DON a c -
t iv i t y  sh a l l  o r d in a r i ly  r e fe r  a  F OIA r e -
qu es t  a n d  a  copy  of t h e  r ecor d  i t  h o lds , 
bu t  t h a t  wa s  o r ig in a t ed  by  a n o t h e r  
DON/DoD a c t iv i t y  o r  t h a t  con t a in s  su b-
s t a n t i a l  i n fo r m a t ion  ob t a in ed  fr om  
t h a t  a c t iv i t y , t o  t h a t  a c t iv i t y  fo r  d i -
r ec t  r e spon se , a ft e r  d i r ec t  coor d in a t ion  
a n d  ob t a in in g  con cu r r en ce  fr om  t h e  a c -
t iv i t y . T h e  r equ es t e r  sh a l l  be  n o t i fi ed  
o f su ch  r e fe r r a l .  In  a n y  ca se , DON a c -
t iv i t i e s  sh a l l  n o t  r e l ea se  o r  den y  su ch  
r ecor ds  wi t h ou t  p r io r  con su l t a t ion  
wi t h  t h e  a c t iv i t y , excep t  a s  p r ov ided  in  
pa r a gr a ph  (c ) o f t h i s  sec t ion . 

(h ) Ac t iv i t i e s  r ece iv in g  a  r e fe r r ed  r e -
qu es t  sh a l l  p l a ce  i t  i n  t h e  a ppr opr i a t e  
p r ocess in g  qu eu e  ba sed  on  t h e  da t e  i t  
wa s  in i t i a l ly  r ece ived  by  t h e  r e fe r r in g  
a c t iv i t y /a gen cy . 

(i ) A gen cies ou t side th e DON th a t  are 

su bject  to th e FOIA . (1) A DON a c t iv i t y  
m a y  r e fe r  a  F OIA r equ es t  fo r  a n y  
r ecor d  t h a t  o r ig in a t ed  in  a n  a gen cy  
ou t s ide  t h e  DON or  t h a t  i s  ba sed  on  in -
fo r m a t ion  ob t a in ed  fr om  a n  ou t s ide  
a gen cy  t o  t h e  a gen cy  fo r  d i r ec t  r e -
spon se  t o  t h e  r equ es t e r  a ft e r  coor d in a -
t ion  wi t h  t h e  ou t s ide  a gen cy , i f t h a t  
a gen cy  i s  su b jec t  t o  F OIA. Ot h e r wise , 

t h e  DON a c t iv i t y  m u s t  r e spon d  t o  t h e  
r equ es t .

(NOT E : DON a c t iv i t i e s  sh a l l  n o t  r e fe r  docu -
m en t s  o r ig in a t ed  by  en t i t i e s  ou t s ide  t h e  E x-
ecu t ive  Br a n ch  o f Gover n m en t  (e .g .,  Con -
gr ess , S t a t e  a n d  loca l  gove r n m en t  a gen c ies , 
po l i ce  depa r t m en t s , p r iva t e  c i t i zen  cor -
r e spon den ce , e t c .),  t o  t h em  for  a c t ion  a n d  d i -
r ec t  r e spon se  t o  t h e  r equ es t e r , s in ce  t h ey  a r e  
n o t  su b jec t  t o  t h e  F OIA).

(2) A DON a c t iv i t y  sh a l l  r e fe r  t o  t h e  
a gen cy  t h a t  p r ov ided  t h e  r ecor d  a n y  
F OIA r equ es t  fo r  in ves t iga t ive , i n t e l -
l igen ce , o r  a n y  o t h e r  t y pe  o f r ecor ds  
t h a t  a r e  on  loa n  t o  t h e  DON for  a  spe -
c i fi c  pu r pose , i f t h e  r ecor ds  a r e  r e -
s t r i c t ed  fr om  fu r t h e r  r e l ea se  a n d  so  
m a r k ed . However , i f fo r  in ves t iga t ive  
o r  in t e l l igen ce  pu r poses , t h e  ou t s ide  
a gen cy  des i r e s  a n on y m i t y , a  DON a c -
t iv i t y  m a y  on ly  r e spon d  d i r ec t ly  t o  t h e  
r equ es t e r  a ft e r  coor d in a t ion  wi t h  t h e  
ou t s ide  a gen cy .

§ 701.10 Processing requests received 
from governmental officials. 

(a ) M embers of  Con gress. Ma n y  con -
s t i t u en t s  seek  a ccess  t o  in fo r m a t ion  
t h r ou gh  t h e i r  Mem ber  o f Con gr ess . 
Mem ber s  o f Con gr ess  wh o  seek  a ccess  
t o  r ecor ds  on  beh a l f o f t h e i r  con -
s t i t u en t  a r e  p r ov ided  t h e  sa m e  in for -
m a t ion  t h a t  t h e  con s t i t u en t  wou ld  be  
en t i t l ed  t o  r ece ive . T h er e  i s  n o  n eed  t o  
ve r i fy  t h a t  t h e  in d iv idu a l  h a s  a u t h or -
i zed  t h e  r e l ea se  o f h i s /h e r  r ecor d  t o  t h e  
Con gr ess ion a l  m em ber , s in ce  t h e  P r i -
va cy  Ac t ’s  ‘‘b la n k e t  r ou t in e  u se ’’ fo r  
Con gr ess ion a l  in qu i r i e s  a pp l i e s . 

(b ) Priv ileged  release to U.S . Govern -

men t  of f icia ls. DON r ecor ds  m a y  be  a u -
t h en t i ca t ed  a n d  r e l ea sed  t o  U.S . Gov-
e r n m en t  o ffi c i a l s  i f t h ey  a r e  r equ es t in g  
t h em  in  t h e i r  o ffi c i a l  ca pa c i t y  on  be -
h a l f o f F ede r a l  gove r n m en t a l  bod ies , 
wh e t h e r  l eg i s l a t ive , execu t ive , a dm in -
i s t r a t ive , o r  ju d ic i a l .  T o  en su r e  a de -
qu a t e  p r o t ec t ion  o f t h ese  docu m en t s , 
DON a c t iv i t i e s  sh a l l  i n fo r m  offi c i a l s  
r ece iv in g  r ecor ds  u n der  t h e  p r ov i s ion s  
o f t h i s  pa r a gr a ph  t h a t  t h ose  r ecor ds  
a r e  exem pt  fr om  pu bl i c  r e l ea se  u n der  
F OIA. DON a c t iv i t i e s  sh a l l  a l so  m a r k  
t h e  r ecor ds  a s  ‘‘P r iv i l eged’’ a n d  ‘‘E x-
em pt  fr om  P u bl i c  Disc losu r e ’’ a n d  a n -
n o t a t e  a n y  spec ia l  h a n d l in g  in s t r u c -
t ion s  on  t h e  r ecor ds . Beca u se  su ch  r e -
l ea ses  a r e  n o t  m a de  u n der  t h e  p r ov i -
s ion s  o f t h e  F OIA, t h ey  do  n o t  im pa c t  
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