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OPINIONOPINIONOPINIONOPINION

KING, Cir cuit  Judge :

On Januar y 9, 1998, unde r  t he  aut hor it y of  t he  Inspe ct or  Ge ne r al
Act  of  1978, t he  Unit e d St at e s  Post al  Inspe ct ion Se r vice  issue d sub-
poe nas f or  ce r t ain r e cor ds and docume nt s  in t he  posse ss ion of  Ame r i-
can Tar ge t  Adve r t is ing, Inc., and Vigue r ie  and Associat e s , Inc.,
dir e ct -mail  companie s  wit h a common base  of  ope r at ions in Manas-
sas , Vir ginia. Shor t l y t he r e af t e r , on Fe br uar y 2, 1998, a t hir d sub-
poe na was  se r ve d on ye t  anot he r  e nt it y, The  Vigue r ie  Company,
which is  al so e ngage d in t he  dir e ct -mail  busine ss  and ope r at e s  f r om
t he  same  pr e mise s . The  t hr e e  companie s  (he r e inaf t e r  r e f e r r e d t o col -
l e ct ive l y as  "Ame r ican Tar ge t ") ar e  unit e d by t he  common owne r ship
of  Richar d A. Vigue r ie , se l f -de scr ibe d as  "a we l l -known, pol it ical l y-
conse r vat ive  busine ssman and pol it ical  spoke sman." Br . of  Appe l -
l ant s , at  5. On t he ir  f ace , t he  subpoe nas we r e  issue d f or  t he  pur pose
of  inve st igat ing "[a] possibl e  f r aud against  t he  Post al  Se r vice ."

Af t e r  Ame r ican Tar ge t  de cl ine d t o pr oduce  t he  r e que st e d mat e r ial s ,
t he  Gove r nme nt  pe t it ione d t he  dis t r ict  cour t  f or  summar y e nf or ce me nt
of  t he  subpoe nas . Fol l owing a he ar ing, t he  cour t  gr ant e d t he  Gove r n-
me nt 's  pe t it ion and dir e ct e d Ame r ican Tar ge t  t o compl y wit h t he  sub-
poe nas  wit hin t hir t y days  of  t he  August  16, 1999 Or de r
me mor ial izing it s  de cis ion. Ame r ican Tar ge t  move d t o al t e r  or  ame nd
t he  r ul ing, but  t hat  mot ion was  ul t imat e l y de nie d by t he  dist r ict  cour t
by it s  Or de r  of  Fe br uar y 14, 2000. Ame r ican Tar ge t  t ime l y f il e d a
not ice  of  appe al  f r om bot h disposit ive  Or de r s , and it  move d t he  dis-
t r ict  cour t  t o s t ay t hose  Or de r s  pe nding appe al . The  cour t  be l ow
de nie d t he  st ay mot ion on Apr il  14, 2000, pr ompt ing Ame r ican Tar ge t
t o se e k s imil ar  r e l ie f  be f or e  us . Se e  Fe d. R. App. P. 8(a)(2). On Apr il
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19, 2000, a pane l  of  t his  Cour t  de nie d a st ay, and Ame r ican Tar ge t
compl ie d wit h t he  subpoe nas .1111

Having now had t he  be ne f it  of  br ie f ing and or al  ar gume nt , we  pr o-
ce e d t o conside r  t he  me r it s  of  t his  appe al . The  que st ion be f or e  us  is
whe t he r  t he  dist r ict  cour t , const r aine d by it s  l imit e d scope  of  r e vie w
in such mat t e r s , cl e ar l y e r r e d in summar il y e nf or cing t he  subpoe nas
wit hout  -- at  t he  ve r y l e ast  -- pe r mit t ing Ame r ican Tar ge t  discove r y
int o what  it  cont e nds is  a pol it ical l y mot ivat e d abuse  of  t he  adminis-
t r at ive  pr oce ss . We  concl ude  t hat  t he  cour t  commit t e d no cl e ar  e r r or ,
inasmuch as  (1) t he  r e asons pr of f e r e d by t he  Post al  Inspe ct ion Se r vice
f or  issuing t he  subpoe nas wit hst and t he  appr opr iat e l y nar r ow l e ve l  of
j udicial  scr ut iny; and (2) Ame r ican Tar ge t  has  not  made  a suf f icie nt
showing of  abuse  t o vindicat e  it s  non-compl iance  wit h t he  subpoe nas,
or  e ve n t o j ust if y discove r y of  t he  cat al yst  be hind t he  inve st igat ion.
He nce , as  out l ine d be l ow, we  af f ir m t he  Or de r s  on appe al .

I.

We  have  pr e viousl y r e cognize d t hat , in most  case s ,"a dist r ict
cour t 's  r ol e  in e nf or cing administ r at ive  subpoe nas is  shar pl y l imit e d."
EEOC v. Lockhe e d Mar t in Cor p., Ae r o & Naval  Syst e ms, 116 F.3d
110, 113 (4t h Cir . 1997) (cit at ion and int e r nal  quot at ion mar ks omit -
t e d). The  cour t  be l ow, in gr ant ing t he  Gove r nme nt 's  pe t it ion f or
e nf or ce me nt , ne e d onl y have  disce r ne d t hat  (1) t he  Post al  Inspe ct ion
Se r vice  was aut hor ize d t o unde r t ake  such an inve st igat ion; (2) t he
appl icabl e  st at ut or y r e quir e me nt s  of  due  pr oce ss  had be e n me t ; and
(3) t he  mat e r ial s  r e que st e d we r e  r e l e vant . Se e  id. (cit ing, int e r  al ia,
Okl ahoma Pr e ss  Publ 'g Co. v. Wal l ing, 327 U.S. 186, 216-17
(1946)). Ame r ican Tar ge t  at t acks  t he  dist r ict  cour t 's  r ul ing as  it  pe r -
t ains  t o t he  f ir st  of  t he se  t hr e e  r e quir e me nt s , t hat  of  aut hor izat ion. The
l owe r  cour t 's  de cis ion in t his  r e gar d is  r e vie we d f or  cl e ar  e r r or . Id.
_________________________________________________________________
1 1 1 1 Ame r ican Tar ge t 's  pr oduct ion of  t he  r e que st e d mat e r ial s  doe s  not
moot  t his  appe al . Se e  Chur ch of  Scie nt ol ogy of  Cal . v. Unit e d St at e s , 506
U.S. 9, 13 (1992) (whe r e  t ape s  and docume nt s  pr oduce d in r e sponse  t o
IRS summons, appe al  chal l e nging pr opr ie t y of  summons pe r mit t e d t o
pr oce e d be cause  "a cour t  doe s  have  powe r  t o e f f e ct uat e  a par t ial  r e me dy
by or de r ing t he  Gove r nme nt  t o de st r oy or  r e t ur n any and al l  copie s  it
may have  in it s  posse ss ion").
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(cit ing Re ich v. Nat ional  Eng'g & Cont r act ing Co., 13 F.3d 93, 98
(4t h Cir . 1993)).

II.

A.

At  t he  out se t , Ame r ican Tar ge t  cont e st s  t he  Post al  Inspe ct ion Se r -
vice 's  aut hor it y t o issue  subpoe nas at  al l , sugge st ing t hat  t he  age ncy's
subpoe na powe r  inst e ad r e s ide s  e xcl usive l y in t he  Inspe ct or  Ge ne r al .
Fr om 1988, at  l e ast  unt il  t he  of f ice  of  Inspe ct or  Ge ne r al  was e st ab-
l ishe d wit hin t he  Post al  Se r vice  in 1996, se e   39 U.S.C. § 202(e ), t he
Post al  Inspe ct ion Se r vice  was  "r e sponsibl e  f or  e xe r cis ing t he  aut hor -
it y, and car r ying out  t he  dut ie s , f unct ions , and r e sponsibil it ie s
ass igne d t o t he  Of f ice  of  t he  Inspe ct or  Ge ne r al  by t he  Inspe ct or  Ge n-
e r al  Act ." 39 C.F.R. § 224.3(c). And, t o be  sur e , t he  r e f e r e nce d Act
e mpowe r s  t he  var ious  Inspe ct or s  Ge ne r al  "t o r e quir e  by subpe na t he
pr oduct ion of  al l  inf or mat ion, docume nt s , r e por t s , answe r s , r e cor ds,
account s , pape r s , and ot he r  dat a and docume nt ar y e vide nce  ne ce ssar y
in t he  pe r f or mance  of  t he  f unct ions  ass igne d . . .[.]" 5 U.S.C. app. 3
§ 6(a)(4). Al t hough it  se e ms cl e ar  t hat , in t he  abse nce  of  an Inspe ct or
Ge ne r al , t he  subpoe na aut hor it y r e pose d t he r e in by s t at ut e  was  l e git i-
mat e l y e xe r cise d by t he  Post al  Inspe ct ion Se r vice , Ame r ican Tar ge t
maint ains  t hat  such aut hor it y was ne ce ssar il y dive st e d once  Congr e ss
cr e at e d t he  of f ice .

What e ve r  t he  me r it s  of  t his  ar gume nt , we  de cl ine  t o addr e ss  t he m,
as  Ame r ican Tar ge t  f ail e d t o pr e se r ve  t he  point  by pr e se nt ing it  t o t he
dist r ict  cour t  f or  conside r at ion in t he  f ir st  inst ance . Se e  Kar pe l  v.
Inova He al t h Sys . Se r vs ., 134 F.3d 1222, 1227 (4t h Cir . 1998). Kar pe l
st at e s  our  se t t l e d r ul e  t hat  "issue s  r aise d f or  t he  f ir st  t ime  on appe al
ge ne r al l y wil l  not  be  conside r e d" e xce pt  in t he  nar r owe st  of  cir cum-
st ance s , whe r e , f or  e xampl e , pl ain e r r or  or  a f undame nt al  miscar r iage
of  j ust ice  woul d ot he r wise  r e sul t . Id. (cit ing, int e r  al ia, Nat 'l  Wil dl if e
Fe d'n v. Hanson, 859 F.2d 313, 318 (4t h Cir . 1988)). The  pr e se nt
case  is  not  t he  e xce pt ional  one  cont e mpl at e d by Kar pe l  and Hanson.2222
_________________________________________________________________
2 2 2 2 We  not e  wit hout  comme nt  t hat , on Januar y 7, 1997, t he  ne wl y
appoint e d Inspe ct or  Ge ne r al , t oge t he r  wit h t he  Chie f  Post al  Inspe ct or  of
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B.

1.

Ame r ican Tar ge t  none t he l e ss  asse r t s  t hat , e ve n if  t he  ge ne r al  sub-
poe na aut hor it y of  t he  Post al  Inspe ct ion Se r vice  is  assume d, no such
aut hor it y e xist e d in t his  spe cif ic inst ance . The  Gove r nme nt , not  sur -
pr is ingl y, maint ains t o t he  cont r ar y. A pr ope r  e xaminat ion of  t he  mat -
t e r  init ial l y r e quir e s  t hat  we  se t  f or t h t he  pe r t ine nt  f act s .

The  pur pose  of  t he  subpoe nas , accor ding t o t he  Gove r nme nt 's  pe t i-
t ion, was "t o obt ain books and r e cor ds of  t he  t ar ge t  companie s  in
or de r  t o de t e r mine  whe t he r  t he y viol at e d t he  ` Coope r at ive  Mail ing'
e l igibil it y r e quir e me nt s  f or  use  of  t he  Nonpr of it  St andar d Rat e ." J.A.
11. Or ganizat ions  and gr oups e l igibl e  f or  t he  Nonpr of it  St andar d Rat e
ar e  pe r mit t e d t o mail  l e t t e r s  and ot he r  mat e r ial s  f or  about  f or t y-t hr e e
pe r ce nt  l e ss  t han t he  r at e  paid by busine sse s  ope r at e d f or  pr of it .

Pr obl e ms can ar ise , howe ve r , whe n a nonpr of it  or ganizat ion e nt e r s
int o "coope r at ive  mail ing agr e e me nt s" wit h out s ide  e nt it ie s  t o conduct
mail ings  at  t he  r e duce d r at e . Se e  Unit e d St at e s  Post al  Se r v. v. Univ.
Publ 'g Co., 835 F. Supp. 489, 491 (S.D. Ind. 1993) (acce pt ing as  r e a-
sonabl e  t he  Post al  Se r vice 's  de f init ion of  coope r at ive  mail ing as  "a
mail ing in which one  or  mor e  par t ie s  coope r at e  wit h an aut hor ize d
nonpr of it  mail e r  t o shar e  t he  cost , r isk, and be ne f it s  of  t he  mail ing").
The  Post al  Se r vice  t ake s  t he  pos it ion t hat  such ar r ange me nt s  invol v-
ing comme r cial  e nt e r pr ise s  ar e  il l e gal  be cause  t he y"pe r mit  t he  f or -
pr of it  par t y t o be ar  f inancial  r isk and e xe r t  e xce ssive  f inancial  and
administ r at ive  cont r ol  f or  dir e ct  mail ing pr ogr ams unde r t ake n by t he
non-pr of it  par t y." J.A. 29 (De cl ar at ion of  Post al  Inspe ct or  Mar k P.
Hine s).
_________________________________________________________________
t he  Post al  Inspe ct ion Se r vice , e xe cut e d an "Int e r im Me mor andum of
Unde r st anding" t o pe r mit  t he  or de r l y t r ansit ion of  f unct ions  be t we e n
t he ir  r e spe ct ive  of f ice s . This  docume nt  me mor ial ize d t he  of f ice r s ' agr e e -
me nt  t hat , int e r  al ia, t he  Post al  Inspe ct ion Se r vice  woul d cont inue  t o
e xe r cise  subpoe na aut hor it y dur ing t he  "int e r im pe r iod." The  Me mor an-
dum f ail e d t o me nt ion a spe cif ic dat e  on which t he  int e r im pe r iod woul d
t e r minat e , but  it  was appar e nt l y ongoing mor e  t han one  ye ar  af t e r war d,
whe n t he  subpoe nas in t his  case  we r e  issue d.
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The  Dome st ic Mail  Manual  ("DMM"), a Post al  Se r vice  publ icat ion
incor por at e d int o t he  age ncy's  r e gul at ions , se e   39 C.F.R. §§ 111.1,
211.2(a)(2), pr ovide s  t hat

Coope r at ive  mail ings  may be  made  at  t he  spe cial  bul k r at e s
onl y whe n e ach of  t he  coope r at ing or ganizat ions is  individu-
al l y aut hor ize d t o mail  at  t he  spe cial  bul k r at e s  at  t he  post
of f ice  whe r e  t he  mail ing is  de posit e d. Coope r at ive  mail ings
invol ving t he  mail ing of  any mat t e r  on be hal f  of  or  pr oduce d
f or  an or ganizat ion not  it se l f  aut hor ize d t o mail  at  t he  spe -
cial  bul k r at e s  at  t he  post  of f ice  whe r e  t he  mail ing is  de pos-
it e d must  be  paid at  t he  appl icabl e  r e gul ar  r at e s . . . .

DMM § 625.521. This  "Coope r at ive  Mail  Rul e " e mbodie d wit hin t he
post al  r e gul at ions e f f e ct ive l y "r e st r ict s  Nonpr of it  St andar d Mail  mail -
ings  t o t he  aut hor ize d or ganizat ions' own mail ." Unit e d St at e s  Post al
Se r vice  Publ icat ion 417, Nonpr of it  St andar d Mail  El igibil it y (1996),
at  19 [he r e inaf t e r  Publ icat ion 417].3333

The  r e cor ds and docume nt s  sought  by t he  subpoe nas pr e sumabl y
discl ose  t he  nat ur e  of  Ame r ican Tar ge t 's  busine ss  r e l at ionships  wit h
a t r io of  nonpr of it  gr oups: The  60/Pl us Associat ion; Unit e d Se nior s
Associat ion, Inc.; and Taxpaye r s  Educat ion Lobby/Se nior s . Each of
t he se  or ganizat ions  pur por t s  t o f unct ion as  a pol it ical  advocat e  on
be hal f  of  se nior  cit ize ns , and al l  have  r e t aine d Ame r ican Tar ge t  t o
ass is t  t he m in sol icit ing f unds t hr ough t he  mail s  f r om t he ir  put at ive
_________________________________________________________________
3 3 3 3 Among ot he r  t hings , Publ icat ion 417 pr ovide s  guide l ine s  f or  e val uat -
ing whe t he r  a par t icul ar  ar r ange me nt  const it ut e s  a coope r at ive  mail ing.
Chapt e r  5 l is t s  t he  r e l e vant  f act or s  t o be  conside r e d: (1) t he  ide nt it y of
t he  par t y t hat  "de vise d, de s igne d, and paid f or  t he  mail pie ce "; (2) t he
par t y t hat  "paid t he  post age  on t he  mail ing, e it he r  dir e ct l y or  indir e ct l y";
(3) t he  manne r  in which "t he  pr of it s  and r e ve nue s[ar e ] divide d f r om t he
mail ing or  an e nt e r pr ise  it  suppor t s"; (4) t he "r isks  [t hat ] ar e  e nt ail e d wit h
t he  mail ing . . . and who be ar s  t hose  r isks"; (5) t he  par t y t hat  "make s
manage r ial  de cis ions  about  t he  cont e nt  of  t he  mail ing"; and (6) t he  nat ur e
of  t he  "par t icipant s ' int e nt ions  and int e r e st s ." Publ icat ion 417, at  19. A
nonpr of it  e nt it y e l igibl e  f or  t he  r e duce d r at e  may e nl is t  t he  ass is t ance  of
a comme r cial  mail ing age nt  "if  t he  or ganizat ion can show t hat  t he  r e l a-
t ionship is  a l e git imat e  pr incipal -age nt  r e l at ionship." Id.
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const it ue ncy. If  t he  cur r e nt  inve st igat ion we r e  t o r e ve al  t hat  t he se
campaigns we r e  so dominat e d by Ame r ican Tar ge t  as  t o pr e cl ude  t he
sol icit at ion l e t t e r s  f r om be ing t he  nonpr of it  gr oups' "own mail ," t he
Post al  Se r vice  coul d asse ss  a post age  de f icie ncy f or  t he  dif f e r e nce
be t we e n t he  discount e d nonpr of it  r at e  and t he  r e gul ar  r at e . Se e  39
U.S.C. § 3626(k)(2).4444

Ame r ican Tar ge t  cont e nds , howe ve r , t hat  cost , be ne f it , r isk, and
cont r ol  ar e  inappr opr iat e  f act or s  t o conside r  in de ciding whe t he r  a
par t icul ar  sol icit at ion e f f or t  const it ut e s  a coope r at ive  mail ing. Eve n if
we  hypot he s ize d an agr e e me nt  whe r e by t he  f or -pr of it  e nt e r pr ise
de vise d t he  copy, bor e  t he  pr int ing and post age  e xpe nse s , pr ovide d
t he  name s of  l ike l y donor s , and assume d al l  r isk of  l oss  whil e  r e t ain-
ing t he  l ion's  shar e  of  any pr of it s , such an ar r ange me nt  woul d not ,
accor ding t o Ame r ican Tar ge t , const it ut e  an impe r miss ibl e  coope r a-
t ive  mail ing, so l ong as  t he  cl ie nt 's  name  appe ar e d on t he  l e t t e r he ad,
t hat  is , t he  sol icit at ion l e t t e r  was  -- at  l e ast  nominal l y -- t he  non-
pr of it  gr oup's  "own mail ." Ame r ican Tar ge t  asse r t s  t hat  not hing in t he
unde r l ying s t at ut e  or  impl e me nt ing r e gul at ions  e ve n r e mot e l y aut ho-
r ize s  t he  Post al  Se r vice  t o de f ine  a coope r at ive  mail ing as  it  has  in
Publ icat ion 417, se e  supr a not e  3. To t he  e xt e nt  t hat  t he  subpoe nas
f ur t he r e d an inve st igat ion int o a pot e nt ial  viol at ion of  an inval id r ul e ,
Ame r ican Tar ge t  maint ains  t hat  it  ne e d not  have  compl ie d wit h t he m.

This  l ine  of  r e asoning, t hough coge nt l y pr e se nt e d and pe r haps t e na-
bl e , none t he l e ss  pl ace s  t he  car t  be f or e  t he  hor se . Al t hough Ame r ican
Tar ge t  might  se e k t o de f e nd it se l f  against  a subse que nt  de f icie ncy
de t e r minat ion by cont e st ing t he  Post al  Se r vice 's  int e r pr e t at ion of  t he
st at ut or y pr ohibit ion against  coope r at ive  mail ings, t he  scope  of
inquir y is  ne ce ssar il y much nar r owe r  in a subpoe na e nf or ce me nt  pr o-
ce e ding. Such pr oce e dings  "ar e  de s igne d t o be  summar y in nat ur e ."
Unit e d St at e s  v. St ur m, Ruge r  & Co., Inc., 84 F.3d 1, 5 (1st  Cir .
1996); se e  EEOC v. Ame r ican & Ef ir d Mil l s , Inc. , 964 F.2d 300, 303
(4t h Cir . 1992) ("The  [r e vie w] pr oce ss  is  not  one  f or  a de t e r minat ion
_________________________________________________________________
4 4 4 4 The  de f icie ncy may be  asse sse d against  any pe r son or  or ganizat ion
t hat  "mail [s ], or  cause [s] t o be  mail e d by cont r act ual  agr e e me nt  or  ot he r -
wise " any mat t e r  ine l igibl e  f or  t he  nonpr of it  r at e . Se e  39 U.S.C.
§ 3626(k)(1).
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of  t he  unde r l ying cl aim on it s  me r it s; Congr e ss  has  de l e gat e d t hat
f unct ion t o t he  discr e t ion of  t he  administ r at ive  age ncy.").

As  a col l at e r al  e f f e ct  of  t his  l e gis l at ive  gr ant  of  discr e t ion, t ar ge t s
of  age ncy inve st igat ions  ar e  const r aine d t o e ndur e  t he  t r oubl e  and
e xpe nse  of  compl iance , al ong wit h ce r t ain compr omise s  of  t he ir  pr i-
vacy at t e ndant  t o t he  discl osur e  of  pr opr ie t ar y inf or mat ion t o t hir d
par t ie s . If  t he  inve st igat ion ul t imat e l y uncove r s  no wr ongdoing, t he
subj e ct  may, wit h some  j ust if icat ion, be l ie ve  it se l f  unf air l y vict imize d
or  ot he r wise  viol at e d. The  ine vit abil it y of  t he se  sor t s  of  unf or t unat e
out come s, howe ve r , is  t r umpe d by t he  ove r r iding publ ic int e r e st  in
e nsur ing "t he  e xpe dit ious  inve st igat ion of  poss ibl e  unl awf ul  act ivit y."
FTC v. Te xaco, Inc., 555 F.2d 862, 872 (D.C. Cir . 1977).

Congr e ss  has  dul y we ighe d t he  compe t ing pol icy int e r e st s , and it
has  chose n in f avor  of  t he  e f f e ct ive  administ r at ion and e nf or ce me nt
of  it s  l aws. It  is  not  t he  r ol e  of  t he  cour t s  t o se cond-gue ss  t hat  choice .
So l ong as  t he  age ncy's  asse r t ion of  aut hor it y is  not  "obviousl y apoc-
r yphal ," St ur m, Ruge r  & Co., 84 F.3d at  5-6 (cit at ions  omit t e d), t he
f ir st  r e quir e me nt  of  Okl ahoma Pr e ss  and Lockhe e d Mar t in is  me t . Se e
supr a at  5. Inasmuch as  t he  Post al  Se r vice 's  int e r pr e t at ion of  t he
Coope r at ive  Mail  Rul e  has  be e n acce pt e d by at  l e ast  t wo f e de r al
cour t s , se e  Unit e d St at e s  v. Raymond & Whit comb Co., 53 F. Supp.
2d 436, 440-43 (S.D.N.Y. 1999); Univ. Publ 'g Cor p., 835 F. Supp.
at  491, it s  asse r t ion of  aut hor it y is  f ar  f r om apocr yphal , obviousl y or
ot he r wise .

2.

Ame r ican Tar ge t  cont e nds  t hat , r e gar dl e ss  of  whe t he r  t he  Post al
Se r vice  woul d or dinar il y posse ss  t he  aut hor it y t o inve st igat e  pot e nt ial
viol at ions of  t he  Coope r at ive  Mail  Rul e , it  has no aut hor it y t o e xe r -
cise  it s  inve st igat ive  pr e r ogat ive  as  a t ool  of  int imidat ion and har ass-
me nt . This  pr e mise  f inds  suppor t  in t he  l aw. In Unit e d St at e s  v.
Powe l l , 379 U.S. 48 (1964), a pr oce e ding chal l e nging an IRS sum-
mons, t he  Supr e me  Cour t  de cl ine d t o f or e cl ose  j udicial  inquir y int o
t he  mot ivat ion be hind t he  Gove r nme nt 's  e xaminat ion:

It  is  t he  cour t 's  pr oce ss  which is  invoke d t o e nf or ce  t he
administ r at ive  summons and a cour t  may not  pe r mit  it s  pr o-
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ce ss  t o be  abuse d. Such an abuse  woul d t ake  pl ace  if  t he
summons had be e n issue d f or  an impr ope r  pur pose , such as
t o har ass  t he  t axpaye r  or  t o put  pr e ssur e  on him t o se t t l e  a
col l at e r al  disput e , or  f or  any ot he r  pur pose  r e f l e ct ing on t he
good f ait h of  t he  par t icul ar  inve st igat ion.

Id. at  58 (f oot not e  omit t e d); accor d, Maccaf e r r i Gabions , Inc. v.
Unit e d St at e s , 938 F. Supp. 311, 314 (D. Md. 1995) ("[T]he  gove r n-
me nt  may not  subve r t  t he  use  of  it s  inve st igat ive  powe r  by r e ason of
pol it ical  inf l ue nce  or  ot he r  impr ope r  mot ive s .") (cit at ions and int e r nal
quot at ion mar ks omit t e d). The  bur de n of  de monst r at ing an abuse  of
pr oce ss  is  on t he  par t y chal l e nging t he  inve st igat ion. Powe l l , 379 U.S.
at  58.

In f ur t he r ance  of  it s  al l e gat ion t hat  an abuse  of  pr oce ss  occur r e d
he r e , Ame r ican Tar ge t  advance s  t he  t he or y t hat  t he  Post al  Se r vice
comme nce d t his  inve st igat ion at  t he  be he st  of  Se nat or  David Pr yor ,
an Ar kansas De mocr at  who is  now r e t ir e d. Ame r ican Tar ge t  not e s
t hat  t he  sol icit at ion l e t t e r s  se nt  on be hal f  of  it s  cl ie nt s  f r e que nt l y cr it i-
cize d t he  administ r at ion of  Pr e s ide nt  Cl int on, l e ading Pr yor  t o pub-
l icl y r e buke  Vigue r ie  on t he  Se nat e  f l oor . Spe aking in suppor t  of
pr opose d l e gis l at ion t o pr ot e ct  se nior  cit ize ns, Pr yor  por t r aye d Vigue -
r ie  as  t he  dr iving f or ce  be hind al l  t hr e e  of  t he  nonpr of it  or ganizat ions
whose  r e l at ionship wit h Ame r ican Tar ge t  (it se l f  owne d by Vigue r ie )
is  t he  f ocus  of  t he  subpoe nas at  issue . Se nat or  Pr yor  opine d t hat
Vigue r ie , r at he r  t han be ing an advocat e  f or  se nior  cit ize ns, was
inst e ad an "oppor t unist ":

His  goal  is  t o ge ne r at e  mone y f or  his  own pocke t  and f or  his
own or ganizat ions. He  and ot he r  pr of it e e r s  use  t he se  dona-
t ions  t o f ue l  t he ir  dir e ct  mail  ope r at ions  acr oss  Ame r ica.
The y ge t  r ich, whil e  t he  onl y t hing t he  se nior s  ge t  is  t he
t hr il l  of  having t he ir  name s and addr e sse s  sol d t o ot he r  or ga-
nizat ions who wil l  ask t he m f or  mor e  mone y. It  is  a vicious
cycl e  and t he  e l de r l y pe opl e  of  our  count r y have  be come  t he
vict im in a nat ional  con game .

139 Cong. Re c. S6364 (dail y e d. May 24, 1993) (s t at e me nt  of  Se n.
Pr yor ).
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Wit hout  que st ion, Ame r ican Tar ge t  has  de monst r at e d a f air  de gr e e
of  host il it y dir e ct e d t owar d it  by Se nat or  Pr yor . But  t hat  is  not
e nough. Ame r ican Tar ge t  must  show t hat  t he  par t y act ual l y r e sponsi-
bl e  f or  init iat ing t he  inve st igat ion, i.e ., t he  Post al  Se r vice , has done
so in bad f ait h. Se e  SEC v. Whe e l ing-Pit t sbur gh St e e l  Cor p., 648 F.2d
118 (3d Cir . 1981) (e n banc):

At  bot t om, t his  case  r aise s  t he  que st ion whe t he r  . . . t he
SEC's  de cis ion t o inve st igat e  r e f l e ct e d it s  inde pe nde nt
de t e r minat ion, or  whe t he r  t hat  de cis ion was  t he  pr oduct  of
e xt e r nal  inf l ue nce s . The  r e al it y of  pr ose cut or ial  e xpe r ie nce ,
t hat  most  inve st igat ions or iginat e  on t he  basis  of  t ips , sug-
ge st ions , or  impor t unings  of  t hir d par t ie s  . . . ne e d har dl y be
not e d. That  t he  SEC comme nce d t he se  pr oce e dings  as  a
r e sul t  of  t he  impor t unings  of  Se nat or  We icke r  or [a busine ss
compe t it or ], e ve n wit h mal ice  on t he ir  par t , is  not  a suf f i-
cie nt  bas is  t o de ny e nf or ce me nt  of  t he  subpoe na.

Id. at  130 (cit at ion omit t e d). Quit e  s impl y, t he r e  has  be e n no showing
of  bad f ait h on t he  par t  of  t he  Post al  Se r vice  in conne ct ion wit h it s
issuance  of  t he  cont e st e d subpoe nas.

Ame r ican Tar ge t  sugge st s  t hat  it  might  be  abl e  t o make  t he
r e quir e d showing we r e  it  gr ant e d f or mal  discove r y be f or e  t he  dist r ict
cour t . The  ge ne r al  r ul e , howe ve r , is  t hat  such discove r y is  pr ohibit e d
in t he se  t ype s  of  summar y e nf or ce me nt  pr oce e dings  abse nt  "e xt r aor -
dinar y cir cumst ance s ." Se e  SEC v. McGof f , 647 F.2d 185, 193 (D.C.
Cir . 1981) (cit at ion omit t e d). To obt ain discove r y, t he  t ar ge t  of  t he
subpoe na or  ot he r  pr oce ss  must  "dist inguish himse l f  f r om t he  cl ass  of
t he  or dinar y r e sponde nt , by cit ing spe cial  cir cumst ance s  t hat  r aise
doubt s  about  t he  age ncy's  good f ait h." SEC v. Dr e sse r  Indus., Inc.,
628 F.2d 1368, 1388 (D.C. Cir . 1980) (e n banc) (cit at ions  and int e r nal
quot at ion mar ks omit t e d), quot e d in Maccaf e r r i Gabions, 938 F.
Supp. at  316.

On occasion, a r e sponde nt  has  suf f icie nt l y cal l e d t he  Gove r nme nt 's
good f ait h int o que st ion. In Unit e d St at e s  v. Fe nst e r wal d, 553 F.2d
231 (D.C. Cir . 1977) (pe r  cur iam), a t axpaye r  chose n f or  a "spe cial
audit " was  pe r mit t e d l imit e d discove r y int o t he  se l e ct ion pr oce ss  upon
a showing t hat , int e r  al ia, he  was  t he  f or me r  chie f  counse l  t o a Se nat e
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commit t e e  whe r e , in t he  cour se  of  his  dut ie s , he  pr oduce d e vide nce
of  il l e gal  IRS act ivit ie s . Simil ar  r e l ie f  was  accor de d t he  r e sponde nt  in
Whe e l ing-Pit t sbur gh St e e l , supr a, whe r e  t he  dist r ict  cour t  had made
spe cif ic f indings  t hat  "t he  SEC ` has  pe r mit t e d, and at  t ime s e ncour -
age d, t he  abuse  of  it s  inve st igat ing f unct ion,'" id. at  119, and t hat  t he
age ncy's  al l e gat ions  of  wr ongdoing against  t he  r e sponde nt  we r e  "pa-
t e nt l y f r ivol ous," id. at  127.

The  cir cumst ance s  sur r ounding t he  Post al  Se r vice 's  inve st igat ion
in t his  case  have  l it t l e  in common wit h t hose  in Fe nst e r wal d or
Whe e l ing-Pit t sbur gh St e e l . Rat he r , Ame r ican Tar ge t 's  s it uat ion mor e
cl ose l y r e se mbl e s  t hat  de scr ibe d by t he  cour t  in McGof f , supr a. In t hat
case , t he  r e sponde nt  al l e ge d t hat  he  had be e n t ar ge t e d f or  inve st iga-
t ion by t he  SEC be cause  he  was "an act ive  and vocal  conse r vat ive
[who was] a f ie r ce  cr it ic of  Car t e r  administ r at ion at t it ude s  and pol i-
cie s ." Id. at  188 (int e r nal  quot at ion mar ks and br acke t s  omit t e d).
The n-Judge  Ginsbur g, wr it ing f or  t he  cour t , apt l y obse r ve d:

Most  Ame r icans cr it icize  t he ir  gove r nme nt  at  one  t ime  or
anot he r  and many in a posit ion t o be  he ar d do so r e gul ar l y
and har shl y. If  s t r ong cr it icism of  administ r at ion pol icy on
t he  par t  of  t he  t ar ge t  of  an age ncy inve st igat ion we r e  suf f i-
cie nt  t o aut hor ize  inquir y int o t he  age ncy's  mot ive s , l it t l e
woul d r e main of  t he  ge ne r al  r ul e  t hat  e xce pt  in e xt r aor di-
nar y cir cumst ance s  discove r y is  impr ope r  in a summar y sub-
poe na e nf or ce me nt  pr oce e ding.

Id. at  194 (cit at ion and int e r nal  quot at ion mar ks omit t e d).

We  e nt ir e l y agr e e . Whe n pr e se nt e d wit h e vide nce  of  unl awf ul  con-
duct , t he  Gove r nme nt  is  not  bound t o inve st igat e  onl y t hose  pot e nt ial
wr ongdoe r s  who suppor t  it s  pol icie s . Be cause  Ame r ican Tar ge t  has
f ail e d t o dist inguish it se l f  f r om t he  or dinar y disgr unt l e d r e sponde nt ,
it  is  not  e nt it l e d t o discove r y r e gar ding t he  ge ne s is  of  t he  Post al  Se r -
vice 's  inquir y.

III.

The  dist r ict  cour t  did not  cl e ar l y e r r  in de t e r mining t hat  t he  Post al
Se r vice  was aut hor ize d t o conduct  it s  inve st igat ion of  Ame r ican Tar -
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ge t . We  t he r e f or e  af f ir m t he  l owe r  cour t 's  or de r  dir e ct ing compl iance
wit h t he  administ r at ive  subpoe nas .

AFFIRMED
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