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INSURANCE AND INDEMNIFICATION HYPOTHETICAL 

 

Facts: 

 

1. Tenant agrees to maintain a commercial general liability policy having limits of 
$2,000,000 with Owner named as an additional insured. 

 

2. Tenant has a self-insured retention policy with a $1,000,000 retention which includes 
defense costs.  Tenant names Owner as an additional insured on such policy. 

 
3. Tenant further agrees to indemnify Owner for all loss, damage or claims arising in 

connection with the use or occupancy of the Leased Premises.  The indemnity clause is 

contained in the same section as the insurance obligations. 
 

4. Owner has agreed to indemnify Tenant for any loss, damage or claims arising from the 
use of or occurring in a common area. 

 

5. Tenant’s employee is assaulted in the Leased Premises.  The employee cannot sue Tenant 
because worker’s compensation laws in the state prohibit such suits. 

 
6. Tenant’s employee, however, sues Owner for negligence in failing to provide adequate 

security. 

 
7. Owner tenders the claim, including its defense, to the Tenant under its indemnity. 

 
8. The state in which the shopping center is located requires indemnifications to satisfy the 

express negligence rule. 

 
Possible Results: 

 
1. Tenant assumes the defense of the Owner and indemnifies the Owner for loss. 
 

2. Tenant refuses to assume the defense based on the fact that the allegations involve 
Owner’s negligence and refuses to defend. 

 
3. Owner defends and sues Tenant for failing to maintain insurance and seeks its cost of 

defense and any indemnification payment as damages. 

 
4. Owner and Tenant’s insurance policies are deemed to be contributory and each now 

contributes 50% of defense cost and indemnity allocation. 
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Actual Results: 

 

1. Tenant’s indemnity in favor of Owner will fail because it does not satisfy the express 
negligence rule. 

 

2. Tenant’s agreement to maintain insurance is also declared void because it is not a “free-
standing obligation” but merely supports the indemnity clause. 

 
3. Since there was no provision in the Lease for determining what parties’ policy would be 

primary versus excess, each policy will contribute 50% up to their respective limits. 
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TENANT DEFAULT AND LANDLORD’S REMEDIES HYPOTHETICAL 

 

Facts: 
 

1. In 1998, landlord leased a 15,000 square foot space to a cellular-phone retailer, CellCo, at 
$22.00 per square foot.  The lease is a net lease, for an initial term of sixty (60) months 
and two (2) one-year renewals.   

 
2. In order to ensure CellCo’s performance under the lease, at the commencement of the 

lease, landlord collects from CellCo a security deposit totaling two months base rent.   
 
3. Four years later, due to struggles in the industry, CellCo is unable to meet its expenses 

and files for bankruptcy.  At the time of filing, CellCo was current on its rent obligations, 
but stopped paying rent after filing.   

 
4. Landlord locked CellCo out of the premises and relet the premises two months later.  

Landlord applied the security deposit to the pay for tenant finish out and brokerage 

commission for the new tenant.   
 

5. The CellCo lease provided that landlord had a duty to mitigate damages in the event 
CellCo defaulted under the lease, and the filing of bankruptcy and failure to pay rent were 
“Events of Default” under the lease.  

 
Possible Results: 

 
1. Landlord files a claim in the bankruptcy action for any amount due and owing from the 

tenant. 

 
2. Bankruptcy trustee files “preferential-transfer claim” against landlord because the 

security deposit, although in the possession of landlord at the time tenant defaulted, is 
part of the bankruptcy estate. 
 

3. Landlord files suit against tenant to recover for damages pursuant to the tenant’s default 
under the lease. 

 
Actual Results: 

 

1. Bankruptcy trustee files against landlord to get amount of security deposit back. 
 

2. Landlord will have to go through the bankruptcy court in order to seek any monetary 
relief due to tenant’s default 

 

3. How could landlord have avoided this disaster? 
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INDEMNIFICATION ISSUES 

 

1. Background: Shopping-center landlords may often ask their tenants to indemnify them 
for negligent acts of the landlord.  Tenants may object to such an indemnity, but from the 

landlord’s perspective, however, the indemnity is reasonable, particularly when coupled 
with the typical insurance and subrogation language in a shopping-center lease.  In some 
jurisdictions, the common law charges the tenant with liability for acts that occur within 

the leased premises, because the tenant has control of what occurs within the lease space, 
and the tenant can minimize and control its risk by insuring itself.  On the other hand, the 

landlord will generally be liable for claims and losses, which occur in the common areas. 
 

2. Key Issues: 

 
a. How broad is the indemnity?  In addition to the stand-alone indemnification 

language, landlord may want to consider adding additional language 
indemnification language.  Does it cover liens and encumbrances that tenant may 
place on the premises or the shopping center?  What about if landlord provides 

tenant with any construction finish out?  Environmental?  Uninsured risks? 
 

b. Does indemnity meet minimum statutory requirements? Many jurisdictions have 
some type of “clear and conspicuous” or “express negligence” doctrines that 
require that the certain type – i.e. bold face, all caps, underlining, etc. 

 
c. Location limitation.  Should the indemnity be limited to location (the premises v. 

common area), or be based on fault regardless of location. 
 
d. Who is being indemnified?  Do the indemnification provisions in the lease cover 

officers, employees and agents of the landlord, what about the property manager? 
 

e. Whose acts are you responsible for?  Does the indemnity require you to be 
responsible to the other party for acts of invitees or independent contractors? 

 

f. Settlement Authority.  If the indemnifying party does not assume your defense, 
how far must you take the case - all the way to the Supreme Court?  There 

generally is no common-law right to settle the case and bind a non-compliant 
indemnitor.  Landlord should consider including a framework or mechanism for 
dispute resolution arising out of an indemnification.   

 
g. Mutuality.  While a mutual indemnification sound fair, it is often times not a fair 

trade and wholly increases risk for the landlord.  The indemnification that is 
granted is basically backed by the liability insurance in place by the tenant and/or 
landlord up to the limits of the insurance.  Beyond that, the backing of the 

indemnity is provided solely by the credit of the company that offers it. 
 

h. Limited to third-party claims?  Should the indemnity be limited to a true third-
party claim (not the parties to the lease) and exclude claims by the landlord or the 
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tenant against the other for property loss?  Does the indemnity except or include 
the negligent or intentional acts of the indemnitee?  

 
i. Do all indemnity clauses in the lease match up?  Make sure that the general 

indemnity clause is aligned with the other indemnification provisions in the lease, 
which may appear in the compliance with law, hazardous materials, use or 
alteration sections. 

 
j. Is the indemnity obligation broader than the insurance coverage?  Try to negotiate 

the lease to protect the landlord against a scenario where the indemnity obligation 
is generally not limited to the extent of liability insurance coverage that covers 
only claims arising from bodily injury, property damage, personal injury or 

advertising injury. 
 

k. Effect of Waiver of Subrogation. Under certain jurisdiction’s common-law 
subrogation cases, if the tenant’s or landlord’s insurance company pays out on a 
loss, either caused by the other party or pursuant to an indemnity, then that insurer 

is subrogated to the legal rights of the party making the claim once the insurance 
company pays off the claim.  Contrary to the common law, the lease should 

contain a waiver of subrogation clause that provides that landlord and tenant each 
waive their respective rights of recovery against each other to the extent that the 
loss is covered by insurance. Without a mutual waiver of subrogation, either the 

landlord or tenant could incur significant liability.  For example, the tenant’s 
insurance company could make a claim against the landlord for the value of the 

tenant’s personal property within the premises if the shopping center burned down 
for a reason other than the tenant’s own negligence.  Likewise, a tenant could be 
liable to the landlord’s insurance company for the replacement costs of the 

shopping center if the tenant negligently burned down the shopping center.   
 

l. Environmental Indemnity.  Generally, the lease should provide that tenant is 
prohibited from permitting any hazardous or toxic materials from being brought 
onto the leased premises.  If the tenant does introduce hazardous or toxic 

materials onto the leased premises, the tenant is responsible for the cleanup of 
those materials and for landlord’s accompanying costs.  The typical items to 

negotiate are: 
 

 i. Pre-existing contamination 

ii. Migration 
iii. Contamination caused by third parties during the term of the lease 

iv. Inspection and reporting. 
v. Extent and duration of obligation.  Is it limited to remediation cost or all 

loss or damage? 
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INSURANCE ISSUES-CERTIFICATES, ENDORSEMENTS AND CRITICAL TERMS 

 

 
1. Evidence of Coverage:  Does your property manager or lease administrator know what to 

ask for and can they get it if they ask?  If you do not specify the actual ACCORD Form in 
the lease you cannot compel its use.  ACCORD 25-S vs. ACCORD Form 27 modified to 
cover liability insurance.  You can amend the ACCORD 25-S if you meet with resistance 

to the use of ACCORD 27. 
 

2. Endorsements:  Additional Insured to Commercial General Liability Policy 
 

a. CG 20 11 11 85 --  Additional Insured –Managers or Lessors of Premises 

 
This endorsement limits coverage to the premises as defined in the lease 

agreement.  The broader the definition of the premises the broader the coverage.  
It will not cover acts committed in the common areas or parking lot.  It also does 
not apply to acts following the tenant’s vacating the premises.  It does cover the 

Landlord’s negligence. 
 

b. CG- 20 26 11 85-Additional Insured – Designated Person or Organization  
 

  This is the suggested form for use. 

  
c. CG 20 09  10 93—Additional Insured – Owners, Lessees or Contractors  

 
This endorsement and the following are the forms most commonly obtained by 
tenants from owner’s carriers and by owners from contractor’s carriers.  The form 

provides for only vicarious liability and will not cover allegations of partial or 
sole negligence. 

 
d. CG 20-10 10 93 – Additional Insured- Owners, Lessees or Contractors Form B 

  

This form can be used but should be modified as shown below. 
 

3. Critical Terms:  
 

a. Commercial General Liability: 

 
i. Coverage A provides for Bodily injury and property damage but excludes 

those damages arising out of the assumption of liability in a contract 
unless that contract is an “insured contract”.  Fortunately a lease is an 
insured contract and therefore there is coverage. 

 
ii. Coverage B provides for coverage for advertising and personal injury 

coverage which includes false arrest, detention and imprisonment. This 
coverage also excludes assumed liabilities; however there is no exception 
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to the exclusion for insured contracts.  There is no coverage if an owner 
contracts with a service provider such as a security company and agrees to 

indemnify it for such claims.  You must either delete the exclusion or 
modify the indemnity in the vendor contract. 

 
iii. The lease should set forth whose policy is primary and whose policy is 

excess to avoid the policies being deemed contributory. 

 
b. Workers Compensation: 

 
i. Obtain a waiver of subrogation which will prevent the carrier from 

seeking reimbursement for payments made to an injured employee. 

 
ii. Obtain an indemnity from the Tenant/Employer for claims made by an 

injured employee since the waiver of subrogation will not preclude such 
an action. 
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INSURANCE ISSUES--SELF INSURANCE 

 

1. Defined:  Self Insurance can result from no coverage, large retentions, low limits of 
coverage or policy exclusions.  

 
2. Key Issues:  
 

a. Deductible vs. Self Insured Retention (“SIR”):  In drafting a self-insurance clause 
this could be a critical distinction.  n a policy where there is a large deductible 

versus a typical SIR policy the credit of the insurance carrier is available to pay 
the claim to a third party or the loss payee.  In the SIR policy the insurance carrier 
is not liable for the retained amount.  If the creditworthiness of the other party to 

the agreement is in question the former type of self-insurance is preferable.  
Basically in the deductable type of policy the insurance carrier has a “fronting” 

agreement with the insured. 
 
b. Effect on Co- Insurance Provisions:  You must make sure that the self insurance 

plan proposed by the other party is not going to cause you to be “under-insured” 
for purposes of Co-Insurance.  Assume the building is insured by the owner which 

is expecting to have a reversionary interest in the tenant’s improvements. The 
building represents 60% of the value of the property and this is the amount of 
insurance that the owner purchases.  The tenant’s improvements are self-insured.  

The value of the total is $1,000,000 and the co-insurance factor is 80%.  If the 
owner insures for $600,000 and there is a total loss the insurer may argue that it is 

responsible for only $400,000 based on a “total” value of $1,000,000 depending 
on the language in the lease especially the restoration obligation. 

 

c. Excess and Umbrella Coverage.  In order to protect against catastrophic loss one 
of these types of policies should be required in the lease.  Excess is different from 

umbrella in that the umbrella policy usually is symmetrical with the risks assumed 
in the underlying coverage.  

 

d. What Losses should be allowed to be Self Insured:  Many time business 
interruption and/or loss of rents insurance is required to be in place as a condition 

to rent abatement during a period following a casualty.  A decision should be 
made as to whether this is a “risk” that the party with the financial burden wants 
to assume versus transfer to a carrier. 

 
e. Evidence of Status 

 
i. The party self insuring must maintain an adequate financial condition 

ii. Certificates of insurance from any primary or excess carriers should be 

delivered specifying the types of coverage. 
 

 
 



9  

 
WAIVER OF SUBROGATION 

 

1. What is this beast?  

 
The waiver of subrogation is a waiver of a party’s insurance carrier to proceed on a 
subrogated basis against the other party to the agreement.  It is not a release or waiver of 

recovery by one party to the agreement in favor of the other.  A release is always a 
waiver of subrogation but not the other way around. 

 
2. Common drafting issues  
 

a. Validity.  Compliance with “Fair Notice” provisions such as conspicuousness and 
express reference to waiver of recovery for one’s own negligence. 

 
b. Scope. 

 

i. Should the waiver cover uninsured losses resulting from deductible or excess 
loss? 

 
ii. Should it cover uncollected proceeds due to various failures by the         

carrier to pay? 

 
iii. Do you exclude certain risks or limit to specified risks? 

 
iv. Is it limited to the Premises or does it include personality? 

 

v. Does it survive the lease termination? 
 

vi. Does it include Worker’s Compensation carriers? 
 
3. Relationship to other provisions: 

 
a. Construction Agreements.  Be careful when using AIA forms that tend to protect 

Architects and Engineers.  If you look at the 1997 AIA Waiver you will see that it 
exculpates the Architects and it s consultants.  Require the Architect the carry E & 
O coverage and except out such claims.  Also make sure the Builder’s Risk 

coverage is not compromised by such a waiver. 
 

b. Indemnity.  If the Tenant is indemnifying the Landlord for damages caused by its 
negligence and there is a waiver of subrogation and release, unless the indemnity 
excludes those claims covered by the waiver of subrogation and release there will 

be an ambiguity in the lease. 
 

c. Return Condition of Premises.  These typically exclude from the exceptions such 
as reasonable wear and tear damage caused by the Tenant’s negligence.  Again 
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this would be a conflict with the waiver and release unless the drafter excludes 
such damage covered by the waiver and release. 

 
4. Who is benefiting: 

 
a. Are third parties being released and is our carrier waiving subrogation without 

those third parties releasing us and also waiving?  For instance, does the Owner 

extend the Tenant’s waiver to include its property management company without 
the property management joining? 

 
b. If the lease is assigned or there is a sublease is the Owner protected by the original 

waiver? 

 
5. What is required from the carrier: 

 
a. Endorsement 

 

b. Notice 
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SECURING TENANT’S PERFORMANCE UNDER THE LEASE 

 

 

1. Background.  There are a few ways to secure a tenant’s performance under a shopping-

center lease.  Three of the most common are security deposits, certificates of deposit, and 
standby letters of credit.   

 

2. Letters of Credit. Rather than a security deposit, the tenant may request that it 
substitute a letter of credit or certificate of deposit as the Landlord’s security vehicle for all or a 

portion of its security deposit.  A letter of credit is typically not included in a tenant’s bankruptcy 
estate, however, a landlord should not draw down on the letter of credit proceeds without first 
consulting with the landlord’s counsel to ensure that the bankruptcy stay or any injunctions are 

not violated.  Generally, a letter of credit is far preferable to a certificate of deposit.   
 

3. Security Deposits. The security deposit protects against a tenant default, including 
those that are non-monetary in nature.  In addition, the security deposit serves as financial 
leverage to ensure the tenant returns the space in adequate condition at the end of the lease term.  

Landlord and landlord’s counsel should be aware that although a tenant may have good credit 
and pay its rent on time, a tenant’s financial strength does not ensure that they will honor their 

obligation to return the space in good condition at the end of the lease.  Having a deposit in the 
landlord’s possession reduces the likelihood that a tenant will be unreasonable in the negotiation 
of the move-out punch-list.  It also serves to protect the landlord from costly collection suits 

against tenants for unfinished punch-list items.  Usually, good-credit tenants reliably pay their 
debts … but if they don’t agree that they owe the money, it’s no easier to collect from them than 

from a credit with substandard or poor credit.  From a practical standpoint, the landlord is more 
likely to successfully enforce move-out punch-list requirements when the Tenant’s money is in 
the Landlord’s possession. 

 
4. Certificates of Deposit.  Landlord should be careful when it agrees to accept a certificate 

of deposit in lieu of a cash security deposit.  If a tenant delivers a certificate of deposit in the 
tenant’s name, the tenant has pledged the certificate of deposit to the landlord who, if an event of 
default occurs, might have to conduct a foreclosure sale under some jurisdictions before it could 

obtain the certificate of deposit funds.  In the rare instance that tenant insists on providing a 
certificate of deposit in tenant’s name, then landlord must negotiate a separate agreement 

between the tenant, tenant’s bank and the landlord that provides that the bank will disburse the 
certificate of deposit proceeds to landlord if an event of default occurs under the lease.  Instead 
of accepting a certificate of deposit in the tenant’s name, landlord should agree to invest tenant’s 

cash in a certificate of deposit and pay the tenant all interest income accrued on the certificate of 
deposit, except if an event of default occurs.  If the landlord agrees to invest the security deposit 

in a certificate of deposit, then the following clause should be added as an additional rider 
paragraph to the lease. 
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AIA 

 

Waiver of Recovery and Subrogation 

 

AIA Document A201 

General Conditions of the Contract for Construction 

for attachment to AIA Document A101 

Standard Form of Agreement Between Owner and Contractor (1997 Ed.) 

 

 
 11.4.7  Waivers of Subrogation.  The Owner and Contractor waive all rights against (1) 
each other and any of their subcontractors, sub-subcontractors, agents and employees, each of the 

other, and 92) the Architect, Architect’s consultants, separate contractors, agents and employees 
described in Article 6, if any, and any of their subcontractors, sub-subcontractors, agents and 

employees, for damages caused by fire or other perils or other causes of loss to the extent 
covered by property insurance obtained pursuant to this Paragraph 11.4 or other property 
insurance applicable to the Work, except such rights as they have to proceeds of such insurance 

held by the Owner as fiduciary.  The Owner or Contractor, as appropriate, shall require of the 
Architect, Architect’s consultants, separate contractors described in Article 6, if any, and the 

subcontractors, sub-subcontractors, agents and employees of any of them, by appropriate 
agreements, written where legally required for validity, similar waivers each in favor of other 
parties enumerated herein.  The policies shall provide such waivers of subrogation by 

endorsement or otherwise.  A waiver of subrogation shall be effective as to a person or entity 
even thought that person or entity would otherwise have a duty of indemnification contractual or 

otherwise, did no pay the insurance premium directly or indirectly, and whether or not the person 
or entity had an insurable interest in the property damaged.  (Emphasis added) 
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TENANT’S INSURANCE 

 

 INSURANCE BY TENANT.  Tenant shall, during the lease Term, procure at its 
expense and keep in force the following insurance:  

A. Commercial general liability insurance naming the Landlord, the Property 
Manager and Landlord’s Mortgagee as additional insureds against any and all 
claims for bodily injury and property damage occurring in, or about the Premises 

arising out of Tenant's use and occupancy of the Premises.  Such insurance shall 
have a combined single limit of not less than One Million Dollars ($1,000,000) 

per occurrence with a Two Million Dollar ($2,000,000) aggregate limit and 
excess umbrella liability insurance in the amount of Two Million Dollars 
($2,000,000).  Such liability insurance shall be primary and not contributing to 

any insurance available to Landlord and Landlord's insurance shall be in excess 
thereto.  In no event shall the limits of such insurance be considered as limiting 

the liability of Tenant under this lease. 

B. Personal property insurance insuring all equipment, trade fixtures, inventory, 
fixtures and personal property located on or in the Premises for perils covered by 

the causes of loss – special form (all risk) and in addition, coverage for flood, 
earthquake and boiler and machinery (if applicable).  Such insurance shall be 

written on a replacement cost basis in an amount equal to one hundred percent 
(100%) of the full replacement value of the aggregate of the foregoing. 

C. Workers’ compensation insurance in accordance with statutory law and 

employers’ liability insurance with a limit of not less than $100,000 per accident, 
$500,000 disease, policy limit and $100,000 disease limit each employee. 

D. Such other insurance as landlord deems necessary and prudent or required by 
Landlord’s beneficiaries or mortgagees of any deed of trust or mortgage 
encumbering the Premises. 

The policies required to be maintained by Tenant shall be with companies rated A X or better in 
the most current issue of A.M. Best’s Insurance Ratings Guide.  Insurers shall be licensed to do 

business in the state in which the Premises are located and domiciled in the USA.  Any 
deductible amounts under any insurance policies required hereunder shall not exceed $1,000.  
Certificates of insurance (certified copies of the policies may be required) shall be delivered to 

Landlord prior to the Commencement Date and annually thereafter at least thirty (30) days prior 
to the policy expiration date.  Tenant shall have the right to provide insurance coverage which it 

is obligated to carry pursuant to the terms hereof in a blanket policy, provided such blanket 
policy expressly affords coverage to the Premises and to Landlord as required by this Lease.  
Each policy of insurance shall provide notification to Landlord at least thirty (30) days prior to 

any cancellation or modification to reduce the insurance coverage.   

In the event Tenant does not purchase the insurance required by this Lease or keep the same in 

full force and effect, Landlord may, but shall not be obligated to, purchase the necessary 
insurance and pay the premium.  The Tenant shall repay to Landlord, as Additional Rent, the 
amount so paid promptly upon demand.  In addition, Landlord may recover from Tenant and 

Tenant agrees to pay, as Additional Rent, any and all expenses (including attorneys’ fees) and 
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damages which Landlord may sustain by reason of the failure to Tenant to obtain and maintain 
such insurance.  Tenant’s insurance obligations under this Section ____ are freestanding 

obligations which are not dependent on any other conditions or obligations under this Lease. 

  

 SUBROGATION OF RIGHTS OF RECOVERY. Landlord and Tenant hereby 
mutually waive their respective rights of recovery against each other for any loss of, or damage 
to, either parties' property, to the extent that such loss or damage is insured by an insurance 

policy required to be in effect at the time of such loss or damage.  Each party shall obtain any 
special endorsements, if required by its insurer whereby the insurer waives its rights of 

subrogation against the other party.  The provisions of this Section shall not apply in those 
instances in which waiver of subrogation would cause either party's insurance coverage to be 
voided or otherwise made uncollectible.  Notwithstanding the foregoing, Landlord’s waiver of 

liability under this Section ____ shall not apply to Landlord’s right to seek compensation from 
Tenant or any Tenant Party for any deductible amounts under Landlord’s insurance. 
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 INSURANCE.  (a) Landlord shall maintain all risk property insurance covering the full 
replacement cost of the Building (excluding foundations), less a commercially reasonable deductible if 

Landlord so chooses, and commercial general liability coverage with a minimum limit of $1,000,000 
per occurrence and a minimum umbrella limit of $2,000,000 for a total minimum combined general 

liability and umbrella limit of $3,000,000 for the common areas of the Project.  Tenant will be named 
as an additional insured on the commercial general liability policy covering the common areas only. 
Landlord will maintain commercial liability insurance, flood insurance, and rent loss insurance in 

amounts which are customary for Shopping Centers in the greater Atlanta metropolitan area, that are 
similar in size and in their nature to the Project.  The commercial liability policies shall insure on an 

occurrence and not a claims-made basis, not be cancelable unless thirty (30) days prior written notice 
shall have been given to Landlord, and cover or contain a contractual liability endorsement.  
Landlord’s insurer shall be deemed acceptable if it has a Best’s rating (or the equivalent thereto) 

of A-/VIII or better All such insurance shall be included as part of the Operating Expenses charged to 
Tenant pursuant to Paragraph 6 hereof.  The Shopping Center may be included in a blanket policy (in 

which case the cost of such insurance allocable to the Project or Building will be determined by 
Landlord based upon the insurer’s cost calculations).  Tenant shall also reimburse Landlord for any 
increased premiums or additional insurance which Landlord reasonably deems necessary as a result of 

Tenant’s use of the Premises.  The current deductible amounts of Landlord’s property insurance are as 
follows: $10,000 for all risk insurance; $25,000 for flood insurance; and $50,000 for earthquake 

insurance.  Landlord agrees not to materially increase such deductibles without notifying Tenant. 
 

                          (b)  Tenant, at its expense, shall maintain during the Lease Term:  (i) all risk 

property insurance covering the full replacement cost of all property and improvements installed or 
placed in the Premises by Tenant or for Tenant’s benefit; (ii) worker’s compensation insurance with no 

less than the minimum limits required by law; (iii) employer’s liability insurance with such limits as 
required by law; and (iv) commercial liability insurance, with a minimum limit of $1,000,000 per 
occurrence and a minimum umbrella limit of $2,000,000, for a total minimum combined general 

liability and umbrella limit of $3,000,000 for property damage, personal injuries, or deaths of persons 
occurring in or about the Premises. Landlord may from time to time require reasonable increases in any 

such limits after five (5) years of occupancy provided the increases are customary for Shopping Centers 
in the greater Atlanta metropolitan area, that are similar in size and in their nature to the Project.  The 
commercial liability policies shall name Landlord and Landlord’s agents (its owners, affiliates, 

subsidiaries and management company) as additional insureds, shall insure on an occurrence and not a 
claims-made basis, be issued by insurance companies which are reasonably acceptable to Landlord, not 

be cancelable unless thirty (30) days prior written notice shall have been given to Landlord, cover or 
contain a contractual liability endorsement and provide primary coverage to Landlord (any policy 
issued to Landlord providing duplicate or similar coverage shall be deemed excess over Tenant’s 

policies).  Certificates evidencing such coverage shall be on ACCORD form 27 modified to include 
liability coverage and shall be delivered to Landlord by Tenant at least ten (10) days prior to the 

Commencement Date and at least fifteen (15) days prior to each renewal of said insurance.  If Tenant 
fails to comply with the foregoing insurance requirements within fifteen (15) days after written notice 
by Landlord to Tenant or to deliver to Landlord copies of such policies and certificates evidencing the 

coverage required herein, then Landlord, in addition to any remedy available pursuant to this Lease or 
otherwise, may, but shall not be obligated to, obtain such insurance and Tenant shall pay to Landlord 

on demand the premium costs thereof.  
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Notwithstanding anything to the contrary contained herein, Tenant’s insurer shall be 
deemed acceptable if it has a Best’s rating (or the equivalent thereto) of A-/VIII or better, and, 

except as limited below, Tenant may elect to self-insure with respect to all or a substantial 
portion of the risks required to be insured against pursuant to the foregoing requirements for 

casualty insurance and as to all other risks required to be insured against for so long as Tenant’s 
net worth is in excess of one hundred million ($100,000,000.00) Dollars.  Any insurance carried 
by Tenant may be carried pursuant to a blanket policy or policies.  Notwithstanding the 

foregoing, if Tenant’s net worth falls below one hundred million ($100,000,000.00), Tenant must 
obtain and/or maintain in full force and effect at all time during which such net worth is less than 

one hundred million ($100,000,000.00), an excess policy or primary policy above the self-
insured portion with third party coverage for claims in excess of the amounts shown below for 
the insurances specified: 

 
 

        Third Party Coverage 
  Type of Insurance    For Claims in Excess of 
  Commercial Liability     $1,000,000 

  Casualty      $1,000,000 
 

   (c)  The all risk property insurance obtained by Landlord and Tenant shall 
include a waiver of subrogation by the insurers and all rights based upon an assignment from its 
insured, against Landlord or Tenant, their officers, directors, employees, managers, agents, invitees and 

contractors, in connection with any loss or damage thereby insured against.  Neither party nor its 
officers, directors, employees, managers, agents, invitees or contractors shall be liable to the other for 

loss or damage caused by any risk insured against, or which would have been insured against had each 
party maintained the insurance required hereunder, and each party waives any claims against the other 
party, and its officers, directors, employees, managers, agents, invitees and contractors for such loss or 

damage to the extent insurance proceeds are received therefor, or would have been received, including 
deductibles, had the waiving party maintained the insurance coverages required hereunder, regardless 

of whether the negligence or fault of the other party caused such loss; however, Landlord’s waiver shall 
not apply to any deductible amounts maintained by Landlord under its insurance.  The failure of a party 
to insure its property shall not void this waiver. 
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MODEL SELF-INSURANCE LEASE PROVISIONS 

 

1. Tenant shall pay for and maintain or cause to be paid for and maintained, from the date of 
commencement of the construction of the Leasehold Improvements through the end of the term, 

the following policies of insurance covering the premises, which insurance shall be obtained 
from companies currently rated “A-VIII” or better as defined in the then current edition of Best’s 
Insurance Reports (or the equivalent thereof if Best’s Insurance Reports is no longer published) 

and is licensed to do business in the State where the premises are located: 
 

(a) Worker’s Compensation Insurance covering tenant and its employees for all costs, 
statutory benefits and liabilities under State Worker’s Compensation and similar laws for 
employees of landlord, and Employer’s Liability Insurance with limits of Five Hundred 

Thousand Dollars ($500,000.00) per accident or disease. 
 

(b) Commercial General Liability Insurance covering the premises with combined 
single limits of not less than ________________ Dollars ($____________) per 
occurrence for death, bodily injury or property damage. 

 
(c) “All Risk” Property Insurance (now known as Special Perils Insurance) upon all 

buildings, building improvements, personal property owned by tenant and alterations on 
the premises (i) against loss or damage by fire, lightning, windstorm, tornado, hail and 
such other further and additional hazards of whatever kind or nature as are now or 

hereafter may be covered by standard extended coverage, (ii) with “all risk” 
endorsements (including, but without limiting the generality of the foregoing, vandalism, 

malicious mischief and damage by water), (iii) against war risk as, when and to the extent 
such insurance is obtainable from the United States of America or an agency thereof, (iv) 
against flood disaster pursuant to the Flood Disaster Protection Act of 1973, 84. Stat. 572, 

42 U.S.C. SS. 4001, if the premises is located in an area identified by the United States 
Department of Housing and Urban Development as a flood hazard area, (v) against 

earthquakes (including subsidence), (vi) against any other risk commonly insured against 
by persons operating properties similar to the premises and located in the vicinity of the 
premises or conducting operations similar to the operations conducted at the premises, 

(vii) containing demolition and increased cost of construction coverage; and (viii) if a 
sprinkler system is located in the buildings, sprinkler leakage insurance and all of which 

insurance shall be in the full replacement cost of the buildings, building improvements, 
personal property and alterations on the premises and with an “agreed value” 
endorsement and all other endorsements reasonably requested by  landlord from time to 

time.  The maximum “deductible” permitted under such insurance will be 
$_________________. 

 
(d) Rental Interruption Insurance coverage, in adequate amounts to avoid co-
insurance provisions, for an adequate period of time of not less than 12 months, taking 

into consideration the reasonable time period required to rebuild and/or replace the 
insured property; including coverage for, but not limited to, loss and loss of use of 

Tenant’s leasehold improvements, business fixtures, stock-in-trade and for “extra 
expense” as well as all Rent and Additional Rent required of tenant under the lease. 
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2. The specified limits of insurance may be satisfied by any combination of primary or 

excess/umbrella liability insurance policies.  At the end of each five (5) years of the initial term, 
and at the beginning of each extension period tenant shall review with landlord the coverages 

and limits of any or all of the policies required above and, at that time, shall cause such 
coverages and liability limits to be increased as reasonably required by landlord in view of 
inflation and other relevant factors. 

 
3. Each policy shall expressly provide that it shall not be subject to cancellation, 

modification or change without at least thirty (30) days’ prior written notice to landlord, that the 
coverage provided by such policy shall be deemed primary insurance and that any insurance 
provided by or on behalf of landlord shall be in excess of any insurance provided by such policy.  

Tenant shall furnish landlord, or cause to be furnished to landlord, currently with the execution 
of this lease, and prior to the inception of each successive policy period, insurance certificates 

and, upon request by landlord, copies of such policies required to be maintained hereunder 
naming landlord as an additional insured thereunder.  Upon request of landlord, tenant shall also 
provide coverage under such insurance (or so much thereof as landlord may require) for the 

benefit of the landlord’s mortgagee holding a lien on the premises and shall name such 
mortgagee under a standard mortgagee provision.  All policies required to be provided by tenant 

hereunder shall include an endorsement or other provision whereby such insurance carrier 
acknowledges and accepts the waiver of subrogation in favor of landlord contained in paragraph 
___ below. 

 
4. [Subject to approval by the holder of any first mortgage on the premises] tenant shall 

have the right to self-insurance for the insurance required above, on the following terms and 
conditions and subject to: 
 

(a) “Self-Insure” shall mean that tenant is itself acting as though it were the insurance 
company providing the insurance required under the provisions hereof and tenant shall 

pay any amounts due in lieu of insurance proceeds which would have been payable if the 
insurance policies had been carried, which amounts shall be treated as insurance proceeds 
for all purposes under this lease. 

 
(b) All amounts which Tenant pays or is required to pay and all loss or damages 

resulting from risks for which Tenant has elected to self-insure shall be subject to the 
waiver of subrogation provisions of paragraph ___ hereof and shall not limit Tenant’s 
indemnification obligations set forth in paragraph ___ hereof. 

 
 (c) Tenant’s right to self-insure and to continue to self-insure is conditioned 

upon and subject to: 
 

(1) The tenant now having and hereafter maintaining a tangible net 

worth of at least ______________________ Dollars ($____________).  
The amount of Tenant’s net worth requirement shall be increased by 

_____________________ Dollars ($___________) at the end of each five 
(5) years of the initial term and at the beginning of each extension term of 
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the lease [or tenant maintaining a rating of “A” or better by Standard and 
Poor]; 

 
(2) The tenant providing an audited financial statement, prepared in 

accordance with generally accepted accounting principles, to landlord [and 
landlord’s mortgagee] by May 1 of every year which establishes and 
confirms that tenant has the required net worth; 

 
(3) No events occurring that make it apparent that such net worth has 

been diminished below the required level (such as the bankruptcy of 
tenant); and 

 

(4) The tenant maintaining appropriate loss reserves for the amount of 
its self-insurance obligations under the lease and otherwise which are 

actuarially derived in accordance with accepted standards of insurance 
industry and accrued (i.e., charged against earnings) or otherwise funded. 

 

(d) In the event tenant fails to fulfill the requirements of 4(c), then tenant shall 
immediately lose the right to self-insure and shall be required to provide the insurance 

specified in paragraphs 1,2,3, provided, however that tenant’s self-insurance shall 
continue in full force and effect until the insurance specified in paragraphs 1,2, & 3 is 
issued by a qualifying insurance company. 

 
5. In the event that tenant elects to self-insure and an event or claim occurs for which a 

defense and/or coverage would have been available from the insurance company, tenant shall: 
 

(a) undertake the defense of any such claim, including a defense of landlord, at 

tenant’s sole cost and expense, and 
 

(b) use its own funds to pay any claim or replace any property or otherwise provide 
the funding which would have been available from insurance proceeds but for such 
election by tenant to self-insure. 

 
6. In the event tenant has the right to and elects not to operate its business in the premises 

after reconstruction, or fails to commence reconstruction within ___ days after requested by 
landlord, landlord shall have the right to determine that the self-insurance proceeds either be paid 
to landlord: 

 
(a) for restoration of the premises to such form and condition as landlord may 

reasonable require, and the tenant’s other obligations under the lease shall continue in full 
force and effect, or 

 

(b) such proceeds be paid to landlord or landlord’s mortgagee and the lease shall 
thereupon terminate. 
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7. In the event that tenant elects to self-insure a deductible or self-insured retention, tenant 
shall provide landlord [and landlord’s mortgagee] with certificates of insurance from the 

primary, umbrella and excess carriers specifying the extent of self-insurance coverage hereunder 
and containing a waiver of subrogation and/or release of right of recovery provision reasonably 

satisfactory to landlord.  Any insurance coverage provided by tenant shall be for the benefit of 
tenant, landlord [and the first mortgagee], as their respective interests may appear [and, shall 
name the mortgagee under a standard mortgage provision]. 

 
8. The obligations of tenant under this [Insurance paragraph] are independent and shall 

remain in full force and effect notwithstanding any breach of provision of the lease by landlord. 
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LETTERS OF CREDIT - DRAFTING CONSIDERATIONS 

 

 
If the landlord agrees to a letter of credit, the following language should be inserted as an 

additional paragraph to the lease: 
 

Security Deposit – Letter Of Credit. 

 
A. Prior to the commencement date of the lease, but by no later than _______ (__) days after 

the Landlord’s delivery to tenant of a fully-executed copy of the lease, tenant shall 
deliver to landlord an executed original irrevocable standby letter of credit (“L.C.”) in the 
amount of $_________ in favor of landlord, such L.C. to have a term of ________ (__) 

months [NOTE – make sure to account for any renewal or extension of the lease] from 
the commencement date of the lease.  Prior to the execution of the L.C., tenant shall 

cause the Issuer (defined below) to deliver to landlord draft(s) of the L.C. for landlord’s 
review and comments so that landlord and Issuer may negotiate the final terms of the 
L.C.  The L.C. will not be issued until the landlord has approved the final draft of the 

L.C.  If the L.C. is not timely delivered to the landlord, then an event of default shall 
immediately (notwithstanding any notice provisions of the lease) exist hereunder.  The 

L.C. may be drawn upon and used upon each occurrence of an event of default, or 
tenant’s failure to perform any covenant, condition or obligation required under the lease, 
or tenant’s anticipatory breach of the lease; landlord may use all or part of the L.C. to pay 

past due rent or other payments due landlord under this lease, and the cost of any other 
damage, injury, expense or liability caused by such event of default without prejudice to 

any other remedy provided herein or provided by law.  Such L.C. shall be issued in a 
form and by a National Banking Association (located within the continental United States 
of America with an office located in _____________ [wherever location the Landlord is 

located in]) (hereinafter the “Issuer”), acceptable to landlord.  With respect to any default 
occurring during the term of the lease, landlord shall have the right to proceed against the 

total L.C. at the sole discretion of landlord regarding items and the amounts to be drawn 
upon relating to any default by tenant.  If tenant exercises either its renewal option or its 
right of first refusal under Sections _______ or _______ herein, then tenant agrees that 

the L.C. will be extended in the same amount and under the same terms for any additional 
term of this lease. 

 
B. Such L.C. shall contain the following terms and conditions: 
 

1. The L.C. shall be deemed to be automatically extended without amendment from 
year to year, with renewal occurring annually, from the date of its issuance or any 

future expiration date unless at least 30 days prior to any future expiration date the 
bank notifies landlord, in writing, by certified mail, return receipt requested and 
via a nationally recognized overnight courier, that the Issuer intends not to renew 

the L.C. for an additional year. 
  

2. In the event the L.C. will not be extended and has or will expire by its terms and 
the lease, by and between tenant and landlord, including any or all extensions or 



32  

renewals, has not expired, then landlord shall be allowed to draft upon Issuer for 
the full amount of the L.C. 

 
3. The L.C. shall be subject to the Uniform Customs and Practices for Documentary 

Credits (1993 Revision, as amended) fixed by the International Chamber of 
Commerce Publication No. 500 when not in conflict with the express terms of the 
L.C. or with the provisions of Article 5 of the Uniform Commercial Code, as 

amended.  
 

4. The amount of the L.C. shall be payable at sight to landlord within three (3) days 
of presentation of the sight draft, in whole or partial drawings, upon presentation 
to the Issuer of only the following documents: 

 
a. Landlord’s written demand for payment making reference to the date and 

number of the L.C.; 
 
b. Landlord’s signed statement that the amount drawn is to meet any event of 

default as set forth in the lease by and between tenant and landlord; and 
 

c. The original L.C. for endorsement of the amount paid, and, if the draft is 
for the full amount, the L.C. is to be surrendered to the Issuer.  Amounts 
drawn upon the L.C. are to be endorsed on the reverse side of the L.C. by 

the Issuer. 
 

5. It is a condition of this letter of credit that it shall be automatically extended for 
additional periods of one year from the present and each successive expiration 
date hereof, unless at least thirty (30) days prior to the then current expiration 

date, we shall notify you in writing sent by certified mail, return receipt requested. 
 

6. Issuer shall be entitled and required to rely upon the statements contained in the 
landlord’s written demand and landlord’s signed statement described in 
subparagraph 4 herein, and Issuer will have no obligation to verify the truth of 

any statements set forth therein. 
 

7. Issuer shall not have the right to assign the L.C. to any other person, entity, 
National Banking Association, or financial institution without Landlord’s prior 
written consent, which shall not be unreasonably withheld. 

 
8. Issuer hereby agrees with landlord and all drawers, endorsers, and bona fide 

holders of the L.C. that all drafts drawn by reason of the L.C. and in accordance 
with subparagraph 4 herein will meet with due honor when presented at the 
Issuer’s office in _____________. 

 
9. Issuer shall not modify the L.C. without the prior written consent of landlord. 
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10. Landlord shall, at no expense to landlord, have the right to assign and transfer its 
right and interests in the L.C. to any other beneficiary/party acceptable to 

landlord. 
 

The obligations of Issuer shall not be subject to any claim or defense by reason of the 
invalidity, illegality, or inability to enforce any of the provisions set forth in the lease by 
and between tenant and landlord. 

 


