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ASSET PURCHASE AGREEMENT 

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) is made and entered into 
as of August 20, 2009, by and among Qimonda Richmond, LLC, a Delaware limited liability 
company (“Qimonda Richmond” or “Seller”), and Texas Instruments Incorporated, a Delaware 
corporation (“Buyer”).   

BACKGROUND 

WHEREAS, on February 20, 2009 (the “Petition Date”), Seller filed a voluntary petition 
for relief (the “Bankruptcy Case”) under chapter 11 of title 11 of the United States Code (the 
“Bankruptcy Code”) in the United States Bankruptcy Court for the District of Delaware (the 
“Bankruptcy Court”), Case No. 09-10589 (MFW), jointly administered; 

WHEREAS, Seller continues to operate as debtor and debtor-in-possession pursuant to 
Sections 1107(a) and 1108 of the Bankruptcy Code;  

WHEREAS, on July 21, 2009, the Bankruptcy Court entered its Order Granting Debtors’ 
Motion, Pursuant to Sections 105(a), 105(d) and 363(b) of the Bankruptcy Code, for Entry of an 
Order Approving Bidding Protection Procedures and Bidding Procedures in Connection with the 
Sale of Certain Assets of the Debtors (the “Sales Procedures Order”); 

WHEREAS, subject to the terms and conditions of this Agreement and the Sales 
Procedures Order, Seller desires to sell and transfer, and Buyer desires to purchase and acquire, 
the Assets (as defined below); 

WHEREAS, the Assets are located on or about the premises owned and operated by 
Seller at 6000 Technology Boulevard, Sandston, Virginia (together with all related facilities 
infrastructure, systems and utilities, the “Premises”). 

NOW, THEREFORE, in consideration of the mutual covenants and promises contained 
herein and for other good and valuable consideration, the receipt and adequacy of which is 
hereby acknowledged, the parties hereto agree as follows: 

ARTICLE I 

PURCHASE AND SALE 

1.1 Purchase and Sale of Assets.  Subject to the terms and conditions of this 
Agreement and the entry of the Sale Order (as defined below), at the Closing Seller shall sell, 
assign, transfer, convey and deliver to Buyer, and Buyer shall purchase, receive and assume, all 
right, title and interest of Seller in, to and under the Assets, free and clear of all mortgages, liens 
(including judicial and statutory liens), security interests, encumbrances, claims (including 
options and rights of first refusal), charges, pledges, hypothecations, covenants, interests and 
restrictions of any kind or character (collectively, “Encumbrances”) pursuant to Sections 363(b) 
and (f) of the Bankruptcy Code. 
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1.2 Excluded Assets.  Without limitation, except for the Assets, Buyer will not 
acquire, in connection with the transactions contemplated by this Agreement, any assets or 
properties of Seller whatsoever, whether real or personal, tangible or intangible.   

1.3 No Assumption of Liabilities by Buyer.  Buyer does not assume and shall not 
assume any debt, obligation, lease or any other liability or obligation of Seller, or its subsidiaries, 
affiliates or owners, of any kind or nature whatsoever, absolute or contingent, known or 
unknown, whether such liability or obligation arose prior to, on or after the Closing (collectively, 
the “Excluded Liabilities”).   

ARTICLE II 

PURCHASE PRICE 

2.1 Purchase Price.   

(a) Purchase Price for Assets. Subject to the terms and conditions of this 
Agreement, as full consideration for the Assets, at the Closing, Buyer shall pay to Seller the 
aggregate amount of One Hundred Seventy Two Million Five Hundred Thousand Dollars 
($172,500,000), subject to the Adjustment Mechanism (the “Purchase Price”), as provided 
below.     

(b) Deposit Amount.  Simultaneously with the execution of this Agreement,  
Buyer shall deliver to Wilmington Trust Company (the “Escrow Agent”) a deposit in the amount 
of Seventeen Million Two Hundred Fifty Thousand Dollars ($17,250,000), subject to the 
Adjustment Mechanism, in immediately available funds (the “Deposit”) to be held by the Escrow 
Agent in an interest bearing account as specified in the Deposit Escrow Agreement, executed by 
Buyer, Seller and the Escrow Agent simultaneously with the execution of this Agreement (the 
“Deposit Escrow Agreement”), to serve as an earnest money deposit under this Agreement, and 
to be released in accordance with the following procedures. 

(i) Deposit Instructions.  At Closing, Seller and Buyer shall jointly 
instruct the Escrow Agent to deliver the Deposit, by wire transfer of immediately available 
funds, to an account designated by Seller in the Deposit Escrow Agreement (and such amount 
shall be applied towards the payment of the Purchase Price).  The costs and expenses of the 
Escrow Agent to establish the escrow pursuant to the Deposit Escrow Agreement and those costs 
and expenses that are ordinarily recurring in nature will be paid solely by the party to whom the 
Deposit is paid pursuant to this Section 2.1(b).  

(ii) Termination of Agreement by Reason of Buyer Material Breach.  
If Seller terminates this Agreement pursuant to Section 8.1(h), then the Deposit shall be 
delivered to Seller as provided in the Deposit Escrow Agreement. 

(iii) Termination of Agreement for Other Reasons.  If this Agreement is 
terminated for any reason whatsoever other than that stated in Section 2.1(b)(ii), then the Deposit 
will be returned to Buyer as provided in the Deposit Escrow Agreement.  

(c) Remaining Purchase Price Payable at Closing.  At the Closing, Buyer shall 
pay to Seller an amount equal to (i) the Purchase Price, subject to the Adjustment Mechanism, 



Execution Version 

 

  3

minus (ii) the Deposit, subject to the Adjustment Mechanism, minus (iii) the Estimated Tax 
Adjustment Amount if Buyer is due an Estimated Tax Adjustment Amount (as defined in Section 
6.8(b)(iv)), plus (v) the Estimated Tax Adjustment Amount if Seller is due an Estimated Tax 
Adjustment Amount (the amount resulting from such calculation being referred to as the 
“Remaining Purchase Price”), in immediately available funds by wire transfer to Seller’s account 
pursuant to instructions to be delivered to Buyer in advance of the Closing or as the Sale Order 
may otherwise direct. 

ARTICLE III 

THE CLOSING 

3.1 Time and Place of the Closing.  The closing of the transactions contemplated by 
this Agreement (the “Closing”) shall take place at the offices of Simpson Thacher & Bartlett 
LLP, 425 Lexington Avenue, New York, New York 10017 at 10:00 a.m., Eastern time, on the 
second (2nd) business day after the conditions to Closing set forth in Article VII (excluding 
conditions that, by their terms, cannot be satisfied until the Closing) have been satisfied (or 
waived by the party entitled to waive such condition), or at such other place, date and time as the 
parties may agree in writing (the “Closing Date”).     

3.2 Deliveries by Seller.  At the Closing, Seller shall deliver, or cause to be delivered, 
the following to Buyer: 

(a) a counterpart of the Bill of Sale and Assignment Agreement substantially 
in the form attached hereto as Exhibit D (the “Bill of Sale”), and such other instruments of 
conveyance reasonably necessary for the transfer of the Assets (subject to the Adjustment 
Mechanism) duly executed by Seller; 

(b) a true and correct copy of the filed Sale Order as entered by the 
Bankruptcy Court; 

(c) a certificate of an officer of Seller certifying that the closing conditions set 
forth in Section 7.2(a) and Section 7.2(b) have been satisfied;  

(d) all Documents of Title (as defined in the Uniform Commercial Code) 
issued to Seller with regard to the Assets, or a letter agreement from Seller to Buyer to exercise 
commercially reasonable efforts to deliver such Documents of Title to all such Assets within 
twenty (20) days after Closing;  

(e) Passkeys, codes and other items necessary to give Buyer access to the 
Premises to enable it to commence removal of the Assets in accordance with this Agreement; 
and  

(f) all such other agreements, documents and instruments as may be 
reasonably required by Buyer to complete the transactions provided for in this Agreement. 

3.3 Deliveries by Buyer.  At the Closing, Buyer shall deliver, or cause to be delivered, 
the following to Seller: 
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(a) the Remaining Purchase Price by wire transfer of immediately available 
funds to Seller’s account;  

(b) a counterpart of the Bill of Sale, duly executed by Buyer;  

(c) a certificate of an officer of Buyer certifying that the closing conditions set 
forth in Section 7.3(a) and Section 7.3(b) have been satisfied;  

(d) all such other agreements, documents and instruments as may be 
reasonably required by Seller to complete the transactions provided for in this Agreement; and 

(e) Commonwealth of Virginia Sales and Use Tax Certificate of Exemption 
Forms ST-10, ST-11B and ST-11, in respect of the transactions contemplated by this Agreement. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF SELLER 

Subject to the exceptions noted on the disclosure schedule attached hereto, as a material 
inducement to Buyer to execute and perform its obligations under this Agreement, Seller 
represents and warrants to Buyer, as of the date hereof and as of the Closing, as follows: 

4.1 Organization and Good Standing.  Qimonda Richmond is a limited liability 
company duly organized, validly existing and in good standing under the laws of the State of 
Delaware.  Subject to the limitations imposed on Seller as a result of having filed a petition for 
relief under the Bankruptcy Code, or pursuant to any order entered by the Bankruptcy Court, 
Seller has full entity power and authority to conduct the Business as it is presently being 
conducted and to own, operate and lease its properties and assets.  Seller is duly qualified to do 
business, and is in good standing, in each jurisdiction in which the character or location of the 
property owned, leased or operated or the nature of the business conducted makes such 
qualification necessary, except where the failure to be qualified or in good standing will not have 
a material adverse effect on the Assets or the Seller’s ability to consummate the transactions 
contemplated hereunder. 

4.2 Authorization.  Subject to the entry of the Sale Order and, with respect to Seller’s 
obligations under Section 6.7(a), the entry of the Stalking Horse Order (as defined below), Seller 
has the requisite power and authority to execute this Agreement and the other agreements, 
instruments and certificates to be executed and delivered by it in connection with the transactions 
contemplated by this Agreement (collectively, the “Seller Ancillary Documents”), to perform its 
obligations under such agreements, and to consummate the transactions contemplated hereby and 
thereby.  Subject to the entry of the Sale Order, the execution and delivery by Seller of this 
Agreement and the Seller Ancillary Documents and the consummation by Seller of the 
transactions contemplated hereby and thereby have been duly authorized by all necessary 
corporate and other organizational action on the part of Seller.  This Agreement and the Seller 
Ancillary Documents have been duly executed and delivered by Seller and, assuming the 
execution and delivery by Buyer and the entry of the Sale Order, and, with respect to Seller’s 
obligations under Section 6.7.(a), the entry of the Stalking Horse Order, constitute valid and 
binding obligations of Seller, enforceable against Seller in accordance with their respective 
terms, except the availability of the remedy of specific performance or injunctive or other forms 
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of equitable relief may be subject to equitable defenses and would be subject to the discretion of 
the court before which any proceedings therefor may be brought.   

4.3 No Violation; Consents.  Upon or after the entry and effectiveness of the Sale 
Order, the execution and delivery of this Agreement and the Seller Ancillary Documents and the 
performance of Seller’s obligations herein or therein will not (i) conflict with or result in any 
breach of any provision of the organizational documents of Seller, (ii) violate any applicable 
foreign, federal, state or local law (including common law), statute, code, ordinance, rule, 
regulation or other requirement enacted, promulgated, issued or entered by a governmental 
authority (collectively, “Law”), (iii) subject to any compliance with the HSR Act (as defined 
below), require any consent, approval, authorization or permit of, or filing with or notification to, 
any governmental authority or other Person which has not otherwise been obtained or made, or 
(iv) result in the imposition of any Encumbrances upon the Assets, except as are excused by or 
unenforceable as a result of the filing of the Bankruptcy Case or the applicability of any 
provision of, or any Law under, the Bankruptcy Code. 

4.4 Title to the Assets.  Seller is the sole and lawful owner of, and holds good and 
marketable title to, the Assets listed on Exhibit A, excluding the Assets listed on Exhibit A-2.  
Subject to the Adjustment Mechanism, at or before Closing Seller will be the sole and lawful 
owner of, and will hold good and marketable title to, the Assets listed on Exhibit B.  At the 
Closing, subject to the Adjustment Mechanism, Buyer will receive good and marketable title to 
the Assets, free and clear of all Encumbrances as permitted under Sections 363(b) and 363(f) of 
the Bankruptcy Code and subject to the entry of the Sale Order.   

4.5 Permits.  Set forth on Schedule 4.5 is a list of each material Permit (as defined in 
Exhibit A) relating to the Assets issued by any governmental authority to Seller, and Seller has 
not received any notice of any proceeding relating to the revocation or modification of any such 
Permit.  To Seller’s Knowledge (as defined below), no condition exists and no event has 
occurred which might reasonably be expected to cause the revocation of any material Permit.  
Except for the Permits listed in Schedule 4.5, to Seller’s Knowledge, no material Permit is 
required from any governmental authority for Seller to own and operate the Assets or otherwise 
to operate the Business as it was conducted immediately before the filing of the Bankruptcy 
Case.   

4.6 [Intentionally Omitted]   

4.7 Compliance with Law.  Seller is, to the extent related to the Assets, in compliance 
in all material respects with all applicable Laws and, to Seller’s Knowledge, no condition exists 
which, with or without notice or passage of time or both, shall cause Seller not to remain in 
compliance.  Seller has received no notification and has no Knowledge that any notification 
could be forthcoming from any governmental authority relating to the Assets: (i) asserting that 
Seller is not in compliance with any applicable Laws, (ii) threatening to revoke any material 
Permit relating to the Assets, or (iii) notifying Seller of any investigation by any such 
governmental authority.      

4.8 Litigation.  There are no private or governmental actions, suits, proceedings, 
claims, arbitrations, judgments or decrees or, to Seller's Knowledge, investigations pending 
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against Seller or, to Seller’s Knowledge, affecting Seller or the Assets, which (i) contest or 
challenge Seller’s authority, right or ability to perform its obligations under this Agreement or 
any of the Seller Ancillary Documents, as applicable, (ii) challenge Seller’s right, title or 
ownership in any of the Assets, or (iii) would impair or have an adverse effect on Buyer’s right 
or ability to own, use, commercialize or otherwise exploit any of the Assets, or impair or have an 
adverse effect on the value of any of the Assets following the Closing.  To Seller’s Knowledge, 
there are no proceedings threatened that assert any claim described in clauses (i), (ii) or (iii) of 
the preceding sentence; provided, however, that if after the date hereof, any action, suit, 
proceeding, claim, arbitration, judgment decree or investigation described in clause (i), (ii) or 
(iii) is asserted, instituted or entered, then the representation contained in the first sentence of this 
Section 4.8 shall be deemed accurate as of the Closing Date so long as an order has been issued 
by the Bankruptcy Court rejecting, disallowing or dismissing such action, suit, proceeding, 
claim, arbitration, judgment decree or investigation, no appeal or motion for reconsideration of 
that order has been filed and the time for filing such motion and an appeal has expired.  Except 
for orders entered in the Bankruptcy Case that do not have an adverse effect on the Assets or on 
Seller’s ability to consummate the transactions contemplated hereunder, there are no judgments, 
decrees, injunctions or orders of any court, governmental authority, arbitrator or mediator 
pending or binding against Seller or the Assets.   

4.9 Insurance.  Schedule 4.9 lists all insurance policies insuring the Assets, including 
the policy numbers, expiration dates, premium payment schedules, and the coverage limitations 
and amounts of any deductibles with respect to such insurance policies.  Such insurance policies 
are in full force and effect for such amounts and are sufficient for material compliance with all 
legal requirements and of all agreements to which Seller is a party or by which it is bound.  No 
event has occurred which limits or impairs the rights of Seller under any such insurance policies.  
Schedule 4.9 sets forth all claims Seller has made under the insurance policies referred to herein 
within the last twelve (12) months. 

4.10 Rights of Seller’s Parent Companies.  Neither Qimonda AG, Qimonda Holding 
BV, nor Qimonda North America Corp., nor any entity directly or indirectly controlled by any of 
them, nor Infineon Technologies AG (all of such foregoing entities being collectively referred to 
as “Seller’s Parent Entities”), has asserted any claim or cause of action that it has any right title 
or interest in or to any of the Assets; provided, however that if after the date hereof, any such 
claim or cause of action is asserted, this representation shall be deemed accurate as of the 
Closing Date so long as an order has been issued by the Bankruptcy Court rejecting, disallowing 
or dismissing such claim or cause of action, no appeal or motion for reconsideration of that order 
has been filed and the time for filing such motion and an appeal has expired.  To Seller’s 
Knowledge, Seller’s Parent Entities have no right, title or interest in or to any of the Assets.       

4.11 Subsidiaries.  Seller does not hold a direct or indirect equity interest in any 
Person. 

4.12 Environmental Safety and Health.  Seller’s use of the Assets has complied in all 
material respects and is in compliance in all material respects with all Laws concerning public 
health or safety, worker health or safety, or pollution or protection of the environment as the 
foregoing are enacted or in effect (“Environmental Laws”) and Seller holds and is in compliance 
in all material respects with, all environmental Permits necessary for the Assets as now utilized.  
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Within the last 12 months, Seller has not received any written notice, claim, or report relating 
directly to the Assets regarding any violation or alleged violation by Seller of, or liability or 
alleged liability of Seller, under Environmental Laws. 

4.13 Financial Advisors.  Except as set forth on Schedule 4.13, no Person has acted, 
directly or indirectly, as a broker, finder or financial advisor for Seller in connection with the 
transactions contemplated hereunder.  Buyer is not and will not become obligated to pay any fee 
or commission or like payment to any broker, finder or financial advisor as a result of the 
consummation of the transactions contemplated hereunder based upon any arrangement made by 
or on behalf of Seller.   

4.14 No Other Representations or Warranties.  Except as expressly set forth in this 
Agreement and the Seller Ancillary Documents, none of Seller or any agent, employee, attorney 
or other representative of Seller or purporting to represent Seller, makes any representation or 
warranties, express or implied, of any kind whatsoever to Buyer with respect to the Assets or 
otherwise, including, without limitation, the maintenance, repair, condition, quality, design, 
marketability, accuracy, utility or completeness of the equipment, and Seller expressly disclaims 
as it pertains to Buyer (1) any implied or express warranty of merchantability, (2) any implied or 
express warranty of fitness for a particular purpose, or (3) any implied or express warranty of 
conforming to models or samples with respect to any of the foregoing.  For the avoidance of 
doubt, except as set forth in this Agreement or the Seller Ancillary Documents, no warranty or 
representation is given on the contents of the documents provided in due diligence, on any other 
documents or other information not contained in this Agreement, all of which were produced 
only for information purposes.   

4.15 No Inducement or Reliance; Independent Assessment.  With respect to the Assets 
or any other rights to be transferred hereunder, Seller acknowledges it has not been induced by 
and has not relied upon any representations, warranties or statements, whether express or 
implied, made by Buyer or any agent, employee, attorney or other representative of Buyer 
representing or purporting to represent Buyer that are not expressly set forth herein (including 
the exhibits hereto), whether or not any such representations, warranties or statements were made 
in writing or orally, and Seller acknowledges that none of Buyer, nor any agent, employee, 
attorney, other representative of Buyer or other Person will have or be subject to any liability to 
Seller or any other Person resulting from the distribution to Seller, or Seller’s use of, any such 
information, including any information, documents or material made available to Seller in 
expectation of the transactions contemplated by this Agreement.  For purposes of clarification, 
this Section 4.15 shall not in any way limit any representation, warranty or statement of Buyer 
made in this Agreement or in any document or instrument delivered to Seller pursuant to this 
Agreement. 

4.16 Virginia Sales and Use Taxes. To the Knowledge of the Seller, the Company does 
not have any outstanding liabilities for accrued but unpaid Commonwealth of Virginia sales or 
use taxes in excess of $50,000 as of the Closing Date. 



Execution Version 

 

  8

ARTICLE V 

REPRESENTATIONS AND WARRANTIES OF BUYER 

As of the date hereof and as of the Closing, as a material inducement to Seller to execute 
and perform its obligations under this Agreement, Buyer represents and warrants to Seller as 
follows as of the date hereof and as of the Closing: 

5.1 Organization and Good Standing.  Buyer is a corporation duly organized, validly 
existing and in good standing under the laws of the State of Delaware.  Buyer has full corporate 
power and authority to conduct its business as it is presently being conducted and to own, 
operate and lease its properties and assets.     

5.2 Authorization.  Buyer has the requisite power and authority to execute this 
Agreement and the other agreements, instruments and certificates to be executed and delivered 
by it in connection with the transactions contemplated by this Agreement (collectively, the 
“Buyer Ancillary Documents”), to perform its obligations under such agreements, and to 
consummate the transactions contemplated hereby and thereby.  The execution and delivery by 
Buyer of this Agreement and the Buyer Ancillary Documents and the consummation by Buyer of 
the transactions contemplated hereby and thereby have been duly authorized by all necessary 
corporate action on the part of Buyer.  This Agreement and the Buyer Ancillary Documents have 
been duly executed and delivered by Buyer and, assuming the execution and delivery by Seller 
and the entry of the Sale Order, constitute valid and binding obligations of Buyer, enforceable 
against Buyer in accordance with their respective terms, except the availability of the remedy of 
specific performance or injunctive or other forms of equitable relief may be subject to equitable 
defenses and would be subject to the discretion of the court before which any proceedings 
therefor may be brought. 

5.3 No Violation; Consents.  The execution and delivery of this Agreement and the 
Buyer Ancillary Documents and the performance of Buyer’s obligations herein or therein will 
not (i) conflict with or result in any breach of any provision of the organizational documents of 
Buyer, (ii) conflict with, require the consent of a third party under, violate, result in the breach 
of, constitute a default under, or give rise to any right of acceleration, cancellation or termination 
of any material right or obligation of Buyer under any material agreement or other instrument to 
which Buyer is a party or by which Buyer or any of its properties or assets are bound, (iii) violate 
any applicable Law, or (iv) subject to compliance with the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, as amended (the “HSR Act”), require any consent, approval, 
authorization or permit of, or filing with or notification to, any governmental authority or other 
Person which has not otherwise been obtained or made. 

5.4 Litigation.  Other than in or pursuant to the Bankruptcy Case, there are no private 
or governmental actions, suits, proceedings, claims, arbitrations or investigations pending or, to 
Buyer’s knowledge, threatened against Buyer that, if finally determined adversely, would be 
reasonably likely to have a material adverse effect on Buyer’s ability to consummate the 
transactions contemplated by this Agreement.  Other than in or pursuant to the Bankruptcy Case, 
there are no judgments, decrees, injunctions or orders of any court, governmental authority, 
arbitrator or mediator pending or binding against Buyer which shall have a material adverse 
effect on Buyer’s ability to consummate the transactions contemplated by this Agreement. 
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5.5 Financial Advisors.  No Person has acted, directly or indirectly, as a broker, finder 
or financial advisor for Buyer in connection with the transactions contemplated hereunder and 
Seller is not and will not become obligated to pay any fee or commission or like payment to any 
broker, finder or financial advisor as a result of the consummation of the transactions 
contemplated hereunder based upon any arrangement made by or on behalf of Buyer. 

5.6 No Inducement or Reliance; Independent Assessment.  With respect to the Assets 
or any other rights to be transferred hereunder, Buyer acknowledges it has not been induced by 
and has not relied upon any representations, warranties or statements, whether express or 
implied, made by Seller or any agent, employee, attorney or other representative of Seller 
representing or purporting to represent Seller that are not expressly set forth herein (including the 
exhibits hereto), whether or not any such representations, warranties or statements were made in 
writing or orally, and Buyer acknowledges that none of Seller, nor any agent, employee, 
attorney, other representative of Seller or other Person will have or be subject to any liability to 
Buyer or any other Person resulting from the distribution to Buyer, or Buyer’s use of, any such 
information, including any information, documents or material made available to Buyer in 
expectation of the transactions contemplated by this Agreement.  For purposes of clarification, 
this Section 5.6 shall not in any way limit any representation, warranty or statement of Seller 
made in this Agreement or in any document or instrument delivered to Buyer pursuant to this 
Agreement. 

5.7 No Projections. Buyer acknowledges that neither Seller nor any of its affiliates 
has made any warranty, express or implied, as to the performance, utility or prospects, financial 
or otherwise, or the profitability of the Assets for Buyer, or with respect to any forecasts, 
projections or business plans prepared by or on behalf of Seller and delivered to Buyer in 
connection with Buyer’s review of the Assets and the negotiation and the execution of this 
Agreement. 

5.8 Financing.  Buyer has and will have on the Closing Date sufficient cash and cash 
equivalents and/or existing credit facilities with sufficient borrowing capacity thereunder (and 
has provided Seller with satisfactory evidence thereof) to purchase the Assets and to 
consummate the transactions contemplated by this Agreement.   

5.9 Buyer’s Investigation. Buyer represents that it is a sophisticated entity that was 
advised by knowledgeable counsel and other advisors and hereby acknowledges that it has 
conducted an investigation of the Assets.  Notwithstanding the foregoing, this Section 5.9 does 
not limit any representation or warranty made by Seller in this Agreement or any document or 
instrument delivered to Buyer pursuant to this Agreement.   

5.10 No Other Representations and Warranties.  Except as expressly set forth in this 
Agreement and the Buyer Ancillary Documents, neither Buyer nor any agent, employee, attorney 
or representative of Buyer or purporting to represent Buyer makes any representations or 
warranties, express or implied, of any kind whatsoever. 
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ARTICLE VI 

COVENANTS OF THE PARTIES 

6.1 Access.  Prior to the Closing and during the Removal Period (as defined below), 
Seller shall permit Buyer and its respective affiliates, officers, directors, managers, employees, 
attorneys, investment bankers, accountants and other agents and representatives (collectively, 
“Representatives”) to have reasonable access, prior to Closing, during normal business hours and 
upon reasonable advance notice and, during the Removal Period, during extended hours as 
further set forth on Exhibit G hereto, to the personnel of Seller and, to the extent related to the 
Assets, the properties, books and records of Seller, and Seller will furnish such additional 
information relating to the Assets as Buyer may from time to time reasonably request; provided 
that, subject to the requirements set forth on Exhibit G, such access does not unreasonably 
interfere with the operations of the Business or the possible sale thereof to any other Person; and 
provided further that no information or knowledge obtained by Buyer and its Representatives 
pursuant to this Section 6.1 shall affect or be deemed to modify any representation or warranty 
made herein or the conditions to the obligations of the respective parties to consummate the 
transactions contemplated by this Agreement.  Buyer shall abide by the terms of that certain 
Confidentiality Agreement, dated April 22, 2009, by and among Seller and Buyer (the 
“Confidentiality Agreement”) and any safety rules or rules of conduct reasonably imposed by 
Seller with respect to such access and any information furnished to Buyer or its Representatives 
pursuant to this Section 6.1.     

6.2 Seller’s Operation of the Business.  From the date hereof, Seller shall, and shall 
cause its Representatives to, (a) keep the Premises and the Assets intact and maintain the 
Premises and the Assets until the end of the Removal Period in accordance with the Tool 
Removal and Maintenance Procedures set forth on Exhibit G attached hereto, (b) not sell, 
transfer, pledge or grant a license or a security interest in, or otherwise dispose or encumber, any 
of the Assets, (c) not remove any of the Assets from the Premises prior to the end of the Removal 
Period, (d) maintain all insurance policies, as set forth in Section 6.12(f), on the Premises and the 
Assets until the Closing Date (and, if requested, will provide Buyer with satisfactory evidence 
thereof), (e) continue to provide and pay for all utilities, maintenance and other services until the 
end of the Removal Period (as defined below) in accordance with the Tool Removal and 
Maintenance Procedures set forth on Exhibit G attached hereto, and (f) not take any action 
inconsistent with Seller’s obligations under this Agreement, in each case, subject to such 
obligations, limitations or restrictions imposed by the Bankruptcy Code and the Bankruptcy 
Court.   

6.3 Cooperation Toward Closing.  From the date hereof until the Closing Date, 
subject to the terms and conditions of this Agreement, each of the parties hereto shall use 
commercially reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to 
be done, all things reasonably necessary, proper or advisable under applicable Law to 
consummate and make effective the sale of the Assets in accordance with this Agreement and the 
Sale Order, including using commercially reasonable efforts to ensure timely satisfaction of the 
conditions precedent to such party’s obligations hereunder. 

6.4 Consents.  On or prior to the Closing Date, Seller shall use commercially 
reasonable efforts, and Buyer shall reasonably cooperate with Seller, to obtain at the earliest 
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practical date all material consents, waivers and approvals required to consummate the 
transactions contemplated by this Agreement.   

6.5 Hart-Scott-Rodino.  With respect to the transactions contemplated by this 
Agreement, the parties hereto shall file or cause to be filed, promptly but in no event later than 
ten (10) business days immediately following the entry of the Stalking Horse Order, (a) any 
notifications required to be filed under the HSR Act and shall request early termination of the 
waiting period under the HSR Act; and (b) any pre-acquisition filings required by any foreign 
countries.  Buyer shall be responsible for and pay all filing fees associated with such 
notifications and filings.    

6.6 Compliance with Antitrust Laws and Government Requests.  Subject to the terms 
and conditions herein, each of the parties hereto agrees to use its commercially reasonable efforts 
to take, or cause to be taken, all actions necessary to expeditiously consummate the transactions 
contemplated by this Agreement, including using commercially reasonable efforts to respond 
promptly to government requests for information and obtain all necessary governmental, judicial 
or regulatory actions or non-actions, orders, waivers, consents, clearances, extensions and 
approvals.  In addition to and without limiting the agreements of the parties contained above, 
Seller and Buyer shall (a) comply at the earliest practicable date with any request for additional 
information or documentary material received by Seller or Buyer from any governmental 
authority in connection with the HSR Act or any other applicable Law, (b) cooperate with each 
other in connection with any filing under the HSR Act and in connection with resolving any 
investigation or other inquiry concerning the transactions contemplated hereby commenced 
under the HSR Act or by any governmental authority, and (c) use commercially reasonable 
efforts to resolve such objections, if any, as may be asserted with respect to the transactions 
contemplated hereby under any antitrust law.  Notwithstanding the foregoing or any other 
covenant herein contained, nothing in this Agreement shall be deemed to require Buyer or Seller 
(i) to commence any litigation against any Person in order to facilitate the consummation of any 
of the transactions contemplated hereby, (ii) to take or agree to take any other action or agree to 
any limitation that could reasonably be expected to have an adverse effect on the business, 
assets, condition (financial or otherwise), results of operations or prospects of Buyer on the one 
hand, or Seller, on the other hand, (iii) to defend against any litigation brought by any 
governmental authority seeking to prevent the consummation of, or impose limitations on, any of 
the transactions contemplated hereby, or (iv) to divest or hold separate or in trust (or the 
imposition of any other adverse condition or restriction with respect to) any assets or operations 
of Buyer or Seller and their respective affiliates or the Assets.   

6.7 Bankruptcy Matters. 

(a) Within two (2) business days of the execution of this Agreement, Seller 
will file and serve the proposed Stalking Horse Notice (as defined in the Sale Procedures Order) 
in accordance with the Sale Procedures Order with the Bankruptcy Court requesting the entry of 
an order substantially in the form annexed hereto as Exhibit H (the “Stalking Horse Order”) 
approving the bidding procedures in substantially in the form annexed hereto as Exhibit E (the 
"Bidding Procedures").  Subject to such approval by the Bankruptcy Court of the Stalking Horse 
Order, if Seller receives from a third party a higher and better offer to purchase all or any portion 
of the Assets (or a credit bid by General Electric Capital Corporation for a portion of the Assets) 
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at the Auction (as defined in the Bidding Procedures), and such third party offer or credit bid is 
subsequently approved by the Bankruptcy Court and closes as provided by the terms of such 
offer or credit bid and Buyer is not then in material breach under this Agreement after giving 
effect to any applicable cure period, then Seller will pay Buyer (A) compensation in the fixed 
amount of Four Million Three Hundred Twelve Thousand Five Hundred Dollars ($4,312,500),, 
for the time and expense associated with initial due diligence and negotiation of this Agreement 
and the value of serving as the “stalking horse” for Seller’s marketing of the Assets (the “Break-
Up Fee”) and (B) reimbursement of all reasonable, documented, out of pocket costs and 
expenses, including attorneys fees and fees of investment bankers or other financial advisors, 
incurred by Buyer in connection with this Agreement up to a maximum of $750,000 (the 
“Reimbursement Amount”), which payment shall be made to Buyer by wire transfer of 
immediately available funds to an account designated by Buyer concurrently with the 
consummation of such sale of all or any portion of the Assets to a third party.   

(b) Filing of Sale Motion.  Promptly after entry of an order approving the 
Stalking Horse Order, Seller shall file a motion with the Bankruptcy Court (the “Sale Motion”) 
requesting entry of an order substantially in the form annexed hereto as Exhibit F (the “Sale 
Order”) that (i) approves the sale of the Assets to Buyer on the terms and conditions set forth in 
this Agreement and authorizes Seller to proceed with the Closing, (ii) includes a specific finding 
and conclusion of law that Buyer is a good faith purchaser of the Assets within the meaning of 
Section 363(m) of the Bankruptcy Code, (iii) states that the sale of the Assets shall be free and 
clear of all Encumbrances whatsoever, and (iv) such other provisions as reasonably requested or 
required by Buyer. 

(c) Service of Sale Motion.  Seller will serve a copy of the Sale Motion and 
the accompanying attachments on the Persons identified in Paragraph D of the Sale Order and 
such other Persons as the Buyer reasonably requests.  Prior to service of such documents, Seller 
will provide Buyer a list of such Persons identified in Paragraph D of the Sale Order.   

(d) Copies of Pleadings.  Seller shall, to the extent reasonably practicable, 
provide Buyer with drafts of all documents, motions, orders, filings or pleadings that it proposes 
to file with the Bankruptcy Court that relate to the approval of this Agreement and the 
consummation of the transactions contemplated hereby, and will provide Buyer with reasonable 
opportunity to review and approve such filings.  Seller shall also promptly (within one (1) 
business day) provide Buyer with copies of all pleadings received by or served by or upon Seller 
in connection with the Bankruptcy Case that relate to or may reasonably be expected to affect the 
transactions provided for in this Agreement and which have not otherwise been served on Buyer. 

(e) Rejection of Leases in Connection with Third Party Transactions.  To the 
extent required, if the parties enter into the Third Party Transactions, then Seller or its affiliates, 
as applicable, will prior to Closing obtain an order from the Bankruptcy Court rejecting all leases 
covering the Assets set forth on Exhibit B. 

6.8 Taxes; Preparation and Filing. 

(a) Buyer shall bear and be responsible for paying any and all sales, use, 
transfer, filing, recordation, registration, documentary, stamp, gains and similar taxes and fees, 
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including related penalties, additions to tax, and interest imposed by any governmental authority 
with respect to the transfer of the Assets (collectively, “Transfer Taxes”), regardless of whether 
the tax authority seeks to collect such taxes from Seller or Buyer.  The parties will cooperate in 
the preparation, execution and filing of all tax returns and other documentation with respect to all 
such Transfer Taxes.  The parties will take all reasonable steps to minimize any Transfer Taxes.   

(b) Seller shall be responsible for the payment of, and will indemnify the 
Buyer against, all taxes (other than Transfer Taxes, but including without limitation, any interest, 
penalty or addition thereto) due or assessed that relate to the holding and use of the Exhibit A 
Assets (including, for the avoidance of doubt any state or local sales and use taxes assessed with 
respect to the conduct of the Business prior to the Closing Date) for all taxable periods which 
end on or prior to the Closing Date.  Buyer shall be responsible for the payment of, and will 
indemnify the Seller against, all taxes (including without limitation, any interest, penalty or 
addition thereto) due or assessed that relate to the holding and use of the Exhibit A Assets for all 
taxable periods which commence on or after the Closing Date.  In the case of any taxable period 
starting before and ending after the Closing Date (a “Straddle Period”), the amount of taxes 
allocable to the portion of such Straddle Period ending on the Closing Date shall be deemed to 
be:  

(i) in the case of taxes imposed on a periodic basis (such as real or personal 
property taxes), the amount of such taxes for the entire period (or, in the case of such taxes 
payable on an arrears basis, the amount of such taxes for the immediately preceding taxable 
period) multiplied by a fraction, the numerator of which is the number of calendar days in such 
taxable period ending on and including the Closing Date and the denominator of which is the 
number of calendar days in the entire relevant taxable period; and  

(ii) in the case of taxes not described in (i) above, the amount of any such 
taxes shall be determined as if such taxable period ended as of the close of business on the 
Closing Date;  

(iii) for purposes of this Section 6.8(b), any Assets that are included in a tax 
assessment by the relevant tax authority along with assets that are not purchased pursuant to this 
Agreement shall be deemed to incur a proportionate amount of taxes of all such assets based 
upon the tax authority assessed tax values of such Assets (any computation of applicable taxes 
subject to this Section 6.8(b)(iii) shall be included on the Estimated Tax Statement (as defined 
under Section 6.8(b)(iv)); and 

(iv) at least five (5) business days prior to the Closing Date, Seller shall 
present to Buyer for Buyer’s review and consent, such consent not to be unreasonably withheld, 
a statement reflecting an estimated amount of taxes due by Buyer on the one hand and Seller on 
the other hand determined under the principles of this Section 6.8(b) (including, for the 
avoidance of doubt any state or local sales and use taxes assessed with respect to the conduct of 
the Business prior to the Closing Date); provided that, if the actual amount of such taxes for a 
Straddle Period is not known for the Straddle Period as of the Closing Date, the amount of such 
taxes attributable to the portion of the Straddle Period that ends on the Closing Date will be 
estimated as of the Closing Date based on the amount of tax for the prior taxable period (taking 
into account any changes in the rate of tax or composition of the assets) (such statement, the 
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"Estimated Tax Statement," and any amount due thereunder, the "Estimated Tax Adjustment 
Amount").  When the actual amount of any such taxes calculated on the Estimated Tax 
Statement becomes known, if the net amount of Seller's share of such taxes is greater than what 
is shown on the Estimated Tax Statement, then Seller will promptly pay such excess to Buyer 
and, if Seller's share of the net amount of such taxes is less than what is shown on the Estimated 
Tax Statement, Buyer will promptly pay such shortfall to Seller.   

(c) Any tax refunds (including any interest related thereto) received by Buyer 
with respect to the Exhibit A Assets for periods prior to and including the time of the Closing 
Date (or portions thereof) shall be for the account of Seller, and any tax refunds (including any 
interest related thereto) with respect to the Exhibit A Assets received by Seller relating to periods 
after the time of the Closing Date (or portions thereof) shall be for the account of Buyer. Buyer 
shall pay over to Seller, and Seller shall pay over to Buyer, any such refund amount received by 
the other party (net of any taxes payable by such other party as a result of receiving such tax 
refunds) within five (5) business days of receipt thereof.  Seller shall be entitled to request that 
Buyer, at Seller’s expense, file for and obtain any tax refunds with respect to tax periods or 
portions thereof ending on or before the Closing Date with respect to the relevant Exhibit A 
Asset(s), and Buyer shall be entitled to request that Seller, at Buyer’s expense, file for and obtain 
any tax refunds with respect to periods after the time of the Closing Date (or portions thereof) 
with respect to the relevant Exhibit A Assets.  Neither Buyer’s nor Seller’s consent to such 
request from the other party shall be unreasonably withheld. 

(d) Buyer and Seller will cooperate fully, as and to the extent reasonably 
requested by the other party, in connection with any tax matters relating to the Assets (including 
by the provision of reasonably relevant records or information, and cooperation in the fling of 
any tax returns). 

6.9 Confidentiality Agreement; Public Statements.  Notwithstanding any provision of 
this Agreement, the parties acknowledge and agree that the Confidentiality Agreement to which 
they are parties remains in full force and effect between them.  In the event either party desires to 
issue a press release or make a public statement about the transactions contemplated by this 
Agreement, such party shall obtain the consent of the other party (such consent not to be 
unreasonably withheld) to the content of any such press release or other public statement.   

6.10 Updating of Representations and Warranties.  Each party hereto will give prompt 
notice to the other party of (a) the occurrence, or failure to occur, of any event which occurrence 
or failure would be likely to cause any representation or warranty of Seller or Buyer, as the case 
may be, contained in this Agreement to be untrue or inaccurate at any time from the date hereof 
to the Closing Date, and (b) any failure of the Seller or Buyer, as the case may be, to comply 
with or satisfy any covenant, condition or agreement to be complied with or satisfied by any of 
them under this Agreement; provided that such notice shall not be deemed to modify any 
representation or warranty previously made in this Agreement, and any failure of the party 
receiving such notice to take action in response to such notice shall not be deemed a waiver or 
estoppel with respect to any such matter.   

6.11 Non-Solicitation of Third Party Bids.  Except as required by Law, from the date 
hereof until the entry of the Stalking Horse Order by the Bankruptcy Court, Seller covenants and 
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agrees on behalf of itself and its Representatives, that it will not, directly or indirectly, solicit, 
induce, recruit, encourage or in any manner attempt to influence any third parties to participate in 
the Auction; provided, however, that nothing herein shall limit the ability of the Seller to respond 
to, or provide information in connection with, any unsolicited inquiry relating to any of the 
Assets or to fulfill any fiduciary duty or other obligations applicable to Seller in connection with 
the Bankruptcy Case or under the Bankruptcy Code or other applicable Law.   

6.12 Covenants Regarding Disassembly and Removal. 

(a) Removal Period.  Buyer and Seller contemplate that Buyer shall 
commence the disassembly, packing, crating and removal (including any necessary 
decontamination or other prep work) of the Assets from the Premises (“Disassembly and 
Removal”) on the Closing Date and shall complete the same expeditiously on or before June 30, 
2010 (the “Long Stop Date”).  If the Disassembly and Removal cannot be completed by Buyer 
before the Long Stop Date as a result of any delay caused by Seller or any other Person who 
purchases assets of Seller that are not included in the Assets, then the Long Stop Date shall be 
extended for a reasonable period of time, but not more than two (2) months, to allow completion 
of Disassembly and Removal by Buyer.  The period beginning on the Closing Date and ending 
on the date the Disassembly and Removal is completed is defined as the “Removal Period.”     

(b) Access, Disassembly and Removal of the Assets.  From the Closing Date 
until the end of the Removal Period, Seller and Buyer agree to use commercially reasonable 
efforts to take, or cause to be taken, all actions reasonably necessary, proper and advisable to 
facilitate the Disassembly and Removal in a prompt and efficient manner.  Seller shall afford 
Buyer, Buyer’s vendors or contractors and any other third parties retained by Buyer in 
connection with the Disassembly and Removal and their respective employees (such vendors, 
contractors and third parties being collectively referred to as the “Buyer Parties”), subject to 
applicable Law and in accordance with the procedures attached hereto as Exhibit G (the “Tool 
Removal and Maintenance Procedures”), reasonable access to, use of and the right to enter the 
Premises to complete the Disassembly and Removal during extended hours (i.e., 7 a.m. to 10 
p.m., seven days a week, unless otherwise mutually and reasonably agreed), and subject to 
applicable Law and the Tool Removal and Maintenance Procedures, to bring on the Premises 
and operate such equipment, tools, vehicles and other devices as may be reasonably necessary to 
efficiently engage in and complete the Disassembly and Removal.   Buyer shall provide Seller 
with two (2) business days advance notice of its intent to have individuals employed or retained 
by Buyer Parties enter the Premises.  Seller may refuse to allow specific individuals employed or 
retained by Buyer Parties enter the Premises based on reasonable security concerns, provided 
however that Seller promptly informs Buyer of such concerns, and provided further that Seller 
agrees to work cooperatively with Buyer to address any such security concerns in a timely 
fashion and with the mutual goal of avoiding delay in the Buyer's removal of the Assets from the 
Premises.   At Buyer's request, Seller shall also provide input to Buyer on individuals or 
companies, including Seller's former employees and contractors, who may be helpful in 
connection with the Disassembly and Removal. 

(c) Maintenance Costs.  The parties agree to allocate the maintenance costs 
during the Removal Period with respect to the Assets as provided on Exhibit G.  
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(d) Covenants of Buyer.  Buyer hereby covenants and agrees that: 

(i) Buyer will promptly after the Closing Date enter into an agreement 
to effectuate the Disassembly and Removal with removal vendors it will designate (collectively, 
the “Removal Vendor”), at Buyer’s sole discretion.  

(ii) Buyer shall effectuate the Disassembly and Removal in 
compliance with all applicable Laws and shall obtain any permits or consents required in 
connection with the Disassembly and Removal; 

(iii) Buyer shall effectuate the Disassembly and Removal using 
qualified workers and contractors, and all work performed on or about the Premises in 
connection with the Disassembly and Removal shall be performed in a workmanlike manner, 
consistent with good industrial practice;  

(iv) Buyer shall be solely responsible for the costs of Disassembly and 
Removal; and 

(v) The insurance policies maintained by Buyer that cover the Assets 
shall provide that the insurers waive any rights of setoff, counterclaim, deduction or subrogation 
against Seller. 

(e) Covenants of Seller.  Seller hereby covenants and agrees that during the 
Removal Period: 

(i) Seller will not sell, assign, transfer, lease, sublease, or otherwise 
convey any of its rights, claims and interest in, to and under the Premises during the Removal 
Period unless each new owner, assignee, transferee, lessee, sublessee or successor assumes all 
obligations of Seller under Exhibit G and under Sections 6.12(e) and 6.12(f). 

(ii) Seller shall keep the Premises (including all related facilities 
infrastructure, systems and utilities), intact and maintain such Premises in good repair and 
operable condition in the ordinary course of business and consistent with Seller’s past practices 
and the Tool Removal and Maintenance Procedures. 

(iii) Seller shall provide and pay for all utilities, maintenance and other 
services required to secure and maintain the Premises and the Assets in accordance with the Tool 
Removal and Maintenance Procedures. 

(iv) Seller shall keep all material Permits required to own, operate 
and/or lease the Premises and the Assets in full force and effect and will not take any action 
which would result in the revocation or modification of any such Permit. 

(v) Seller shall (A) maintain security personnel and comply with 
security procedures at the Premises in the ordinary course of business and consistent with its past 
practices and the Tool Removal and Maintenance Procedures, and (B) limit access to the 
Premises and ensure that any third parties who enter the Premises to inspect or remove any asset 
of Seller that is not included in the Assets do not damage or disturb the Assets.   
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(vi) Seller will not move, remove, replace or otherwise alter the Assets 
without first obtaining Buyer’s prior written consent. 

(f) Insurance.  

(i) Seller’s Insurance.  Seller shall during the Removal Period provide 
at its own cost and expense (including all premiums, fees, charges and deductibles) and maintain 
all (A) risk property insurance on a replacement value basis for direct physical loss of or damage 
to the Premises  (“Property Insurance”) and (B) comprehensive general liability insurance in an 
amount not less than $10 million per occurrence for bodily injury, death and property damage 
resulting from the use, operation, ownership and possession of the Premises (“Liability 
Insurance”) (and, if requested, Seller will provide Buyer with satisfactory evidence thereof).  
Such insurance policies shall be consistent with the then-current industry practice, containing 
such deductibles or other self-insurance retainage amounts consistent therewith and as are 
reasonably acceptable to Buyer.  Such insurance policies shall be maintained with a financially 
sound and reputable insurer licensed to issue insurance policies in the United States (and which 
is reasonably acceptable to Buyer) and shall be subject to the following terms and conditions: 

(A) The policies shall provide that the insurers waive any rights 
of setoff, counterclaim, deduction or subrogation against Buyer;  

(B) The policies, or certificates thereof, shall provide that thirty 
(30) days prior to any cancellation, expiration, lapse of coverage, reduction of coverage or other 
material change in the policy, notices of same shall be given to Buyer in accordance with Section 
10.7; and 

(C) The policies shall provide that Seller shall prepay the 
premiums required by such policies through the expiration of the Removal Period.  

(D) Seller agrees to maintain the insurance listed on Schedule 
4.9 or replacement insurance that at a minimum has the characteristics described in Section 
7.2(e).  In the event that Seller procures such replacement insurance, Seller agrees to notify 
Buyer in writing of that fact.  Buyer may deliver written notice to Seller requesting it to increase 
the minimum policy loss limit for such replacement insurance from $250 million to $500 million 
for a term specified by Buyer.  Upon receipt of such written notice from Buyer, Seller shall 
promptly take all such actions necessary to effect such increase, and Buyer shall promptly 
reimburse Seller for the incremental premium cost increase resulting from such increase.  
Additionally, Seller agrees to work with Buyer in good faith to ensure that Buyer will effectively 
be able to realize the benefits of such insurance increase. 

(ii) Workers’ Compensation.  Seller shall maintain Workers' 
Compensation Insurance and Employer’s Liability Insurance for its employees in accordance 
with the laws of the Commonwealth of Virginia.  In addition, Seller shall require each contractor 
or other third party service provider it engages to similarly maintain Workers' Compensation 
Insurance and Employees Liability Insurance in accordance with the laws of the Commonwealth 
of Virginia  for all of the employees of such contractor or other third party service provider.   
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(iii) Insurance Maintained by Buyer Parties.  Buyer shall maintain 
Workers' Compensation Insurance and Employer’s Liability Insurance in accordance with 
applicable Law for its employees who are on the Premises.  Buyer agrees that it shall require 
each contractor or other third party service provider it engages to remove the Assets maintain 
with financially sound and reputable insurers licensed to issue insurance policies in the United 
States the following insurance policies and coverage (and, if requested, will provide Seller with 
satisfactory evidence thereof): (A) general liability insurance with coverage of not less than $10 
million per occurrence on account of injury or damage to persons or property caused by any of 
the Buyer Parties; and (B) workers compensation insurance meeting all requirements of 
applicable Law for employees of the Buyer Parties.  

(iv) Third Party Insurance.  Seller shall require that any other Person 
entering the Premises to remove tools or other assets of Seller that are not included in the Assets 
shall maintain insurance policies in such amounts and on such terms and conditions not less 
favorable to Seller and the Premises as is specified herein and consistent with then-current 
industry standards. 

(v) Risk of Loss.  For insurance purposes, the risk of loss with respect 
to an Asset passes to Buyer at Closing.   

(vi) Abandonment.  Notwithstanding anything contained herein to the 
contrary, Buyer, in its sole discretion, shall have the right to abandon any Assets identified 
herein, other than those Assets listed on (i) Exhibit A-1 and (ii) Sections 2.1(a) and (b) of Exhibit 
A, without any obligation to remove or dispose of such Assets. 

6.13 Use of Software.  To the extent Seller has a legal right to do so without incurring 
cost or liability, at the Closing Seller will transfer to Buyer any and all rights Seller may have to 
software owned by Seller or licensed to Seller by any other Person under a fully paid-up license 
that is embedded in the Assets and that is necessary for the basic operation of the Assets.  The 
parties understand and agree that Seller has no obligation to obtain any license, right, title or 
interest to such software for the benefit of Buyer. 

ARTICLE VII 

CONDITIONS TO CLOSING 

7.1 Conditions to Each Party’s Obligation to Effect the Closing.  The respective 
obligations of each party to effect the Closing hereunder shall be subject to the fulfillment at or 
prior to the Closing of the following conditions: 

(a) there shall not be in effect any preliminary or permanent injunction or 
other order or decree by any federal or state court or administrative agency having competent 
jurisdiction restraining, enjoining or otherwise prohibiting the consummation of the transactions 
contemplated in this Agreement; 

(b) the Bankruptcy Court shall have entered (i) the Stalking Horse Order, 
substantially in the form attached to this Agreement and (ii) the Sale Order approving this 
Agreement, substantially in the form attached to this Agreement, and such Sale Order, among 
other things: (A) shall include a determination that Buyer is a purchaser in good faith within the 
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meaning of section 363(m) of the Bankruptcy Code and, therefore, entitled to the protections of 
such section, (B) shall include a waiver of the ten (10) day stay set forth in Federal Rule of 
Bankruptcy Procedure 6004(h), and (C) shall not have been stayed or otherwise limited as to its 
terms or effectiveness; and the Sale Order (i) shall not have been reversed or stayed at the time of 
Closing, and (ii) shall not be the subject of an appeal or motion for rehearing or new trial, 
provided however, that Buyer, in its sole and absolute discretion, may elect to proceed with the 
Closing even if an appeal from or a motion for rehearing or new trial on the Sale Order is 
pending. 

(c) all filings, consents and approvals necessary to permit the parties hereto to 
perform the transactions contemplated hereby shall have been duly obtained, made or given, 
shall not be subject to the satisfaction of any condition that has not been satisfied or waived and 
shall be in full force and effect; and 

(d) any waiting period (including any extension thereof) applicable to the 
transactions contemplated in this Agreement under the HSR Act and the regulations of any 
applicable governmental antitrust or competition authority shall have terminated or expired.  

7.2 Conditions to Obligations of the Buyer.  The obligation of the Buyer to effect the 
Closing hereunder shall be subject to the fulfillment at or prior to the Closing of the following 
additional conditions: 

(a) the representations and warranties of Seller set forth in this Agreement 
shall have been true and correct in all material respects (and those representations and warranties 
that are qualified as to materiality shall be true and correct in all respects) as of the date of this 
Agreement and shall be true and correct in all material respects (and those representations and 
warranties that are qualified as to materiality shall be true and correct in all respects) as of the 
Closing Date as though made at and as of the Closing (except to the extent that such 
representations and warranties are stated to be made as of a date other than the date they were 
made, in which case they shall have been true and correct in all material respects, and those 
representations and warranties that are qualified as to materiality shall be true and correct in all 
respects as of such other date); 

(b) Seller shall have performed and complied in all material respects with all 
obligations and covenants contained in this Agreement which are required to be performed and 
complied with by Seller on or prior to the Closing;  

(c) all Encumbrances on the Assets shall have been released or fully 
discharged pursuant to the Sale Order; 

(d) the Assets, taken as a whole, shall not have been materially and adversely 
affected by any act of God or public enemy, casualty, theft, fire, flood, explosion, hurricane, 
tornado, earthquake, hail, storm, drought, accident, vandalism, war, or other event or occurrence, 
whether or not covered by insurance; and  

(e) Seller shall have provided Buyer with an endorsement or other document 
naming Buyer as loss payee as its interest may appear under the insurance policies listed on 
Schedule 4.9 (or such replacement insurance policies having the following characteristics:  
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minimum policy loss limit - $250 million; maximum deductible: $10 million per occurrence) for 
the period beginning upon the execution of this Agreement and continuing until the Closing 
Date; and 

(f) Buyer shall have received the other items to be delivered to it pursuant to 
Section 3.2. 

Any condition specified in this Section 7.2 may be waived, in whole or in part, by Buyer, 
provided that no such waiver shall be effective against Buyer unless it is set forth in a writing 
executed by Buyer. 

7.3 Conditions to Obligations of Seller.  The obligation of Seller to effect the Closing 
hereunder shall be subject to the fulfillment at or prior to the Closing of the following additional 
conditions: 

(a) The representations and warranties of Buyer set forth in this Agreement 
shall have been true and correct in all material respects (and those representations and warranties 
that are qualified as to materiality shall be true and correct in all respects) as of the date of this 
Agreement and shall be true and correct in all material respects (and those representations and 
warranties that are qualified as to materiality shall be true and correct in all respects) as of the 
Closing Date as though made at and as of the Closing (except to the extent that such 
representations and warranties are stated to be made as of a date other than the date they were 
made, in which case they shall have been true and correct in all material respects as of such other 
date);  

(b) Buyer shall have performed and complied in all material respects with all 
obligations and covenants contained in this Agreement which are required to be performed and 
complied with by Buyer on or prior to the Closing; and 

(c) Seller shall have received the other items to be delivered to it pursuant to 
Section 3.3. 

Any condition specified in this Section 7.3 may be waived, in whole or in part, by Seller, 
provided that no such waiver shall be effective against Seller unless it is set forth in a writing 
executed by Seller. 

ARTICLE VIII 

TERMINATION 

8.1 Termination.  This Agreement may be terminated prior to the Closing Date as 
follows: 

(a) by mutual written consent of Seller and Buyer; 

(b) by either party upon written notice to the other party, if the Closing has 
not occurred on or before October 31, 2009 (as may be extended by written agreement of the 
parties) (the “Termination Date”); provided that the Termination Date will be automatically 
extended to November 30, 2009 if Buyer is the “Successful Bidder” after the conclusion of the 
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“Auction”, as such terms are defined in the Bidding Procedures; and provided further that the 
party seeking to terminate this Agreement may not effect such termination if it is then in breach 
of its obligations hereunder in any material respect after giving effect to any applicable cure 
period;  

(c) by either party, upon written notice to the other party, if (i) there shall be 
any Law or regulation that makes consummation of the transactions contemplated hereby illegal 
or otherwise prohibited or (ii) consummation of the transactions contemplated hereby would 
violate any nonappealable final order, decree or judgment of (A) the Bankruptcy Court or (B) 
any other court or governmental authority having competent jurisdiction; 

(d) by Buyer, upon written notice to Seller, if Seller shall consummate a sale 
of all or any portion of the Assets pursuant to a competing bid;   

(e) by Buyer, upon written notice to Seller, if the Bankruptcy Court does not 
enter (i) the Stalking Horse Order on or before September 9, 2009, or (ii) the Sale Order on or 
before September 30, 2009, unless extended to a later date by mutual consent of Seller and 
Buyer;   

(f) by Buyer, upon written notice to Seller, if, on or prior to the Closing Date, 
Seller is in material breach of any representation, warranty, covenant or agreement herein 
contained (ignoring any materiality qualifier contained therein) and such breach shall not be 
cured within ten (10) days of the date of notice of breach served by Buyer claiming such material 
breach; provided, that the right to terminate this Agreement pursuant to this Section 8.1(f) shall 
not be available to Buyer if it is in material breach of this Agreement at the time notice of 
termination is delivered; 

(g) by Buyer, upon written notice to Seller, if any of the conditions to Buyer’s 
obligations to consummate the transactions contemplated by this Agreement provided in 
Sections 7.1 or 7.2, as applicable, hereof shall not have been satisfied, complied with or 
performed in any material respect (ignoring any materiality qualifier contained therein) as of the 
Termination Date and Buyer shall not have waived in writing such failure of satisfaction, non-
compliance or non-performance; 

(h) by Seller, upon written notice to Buyer, if, on or prior to the Closing Date, 
Buyer is in material breach of any representation, warranty, covenant or agreement herein 
contained (ignoring any materiality qualifier contained therein) and such breach shall not be 
cured within ten (10) days of the date of notice of breach served by Seller claiming such material 
breach; provided, that the right to terminate this Agreement pursuant to this Section 8.1(h) shall 
not be available to Seller if it is in material breach of this Agreement at the time notice of 
termination is delivered; and   

(i) by Seller, upon written notice to Buyer, if any of the conditions to Seller’s 
obligations to consummate the transactions contemplated by this Agreement provided in 
Sections 7.1 or 7.3, as applicable, hereof shall not have been satisfied, complied with or 
performed in any material respect (ignoring any materiality qualifier contained therein) as of the 
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Termination Date and Seller shall not have waived in writing such failure of satisfaction, non-
compliance or non-performance. 

8.2 Effect of Termination.  No termination of this Agreement pursuant to Section 8.1 
shall be effective until written notice thereof is given to the non-terminating party specifying the 
provision hereof pursuant to which such termination is made.  If validly terminated pursuant to 
Section 8.1, this Agreement shall be void and of no effect, and all further obligations of the 
parties under or pursuant to this Agreement shall terminate without further liability of any party 
to the other; provided that the provisions of the Stalking Horse Order and Confidentiality 
Agreement, Section 2.1(b) (Deposit Amount),  Section 6.7(a) (as it relates to the Break-Up Fee 
and Reimbursement Amount), Section 6.9 (Confidentiality Agreement; Public Statements) this 
Section 8.2 (Effect of Termination), Article IX (Survival) and Article X (Miscellaneous) of this 
Agreement shall survive the termination of this Agreement; provided, further, that nothing 
contained in this Section 8.2 shall relieve any party from liability for any breach of this 
Agreement. 

ARTICLE IX 

SURVIVAL 

9.1 Survival of Representations and Warranties.   

(a) The representations and warranties of Seller in this Agreement and the 
Seller Ancillary Documents other than Sections 4.2, 4.3, 4.4, 4.10 and 4.13 of this Agreement 
shall not survive the Closing.  The representations and warranties of Seller in Sections 4.4 and 
4.10 of this Agreement shall survive Closing until December 31, 2009.  The representations and 
warranties of Seller in Sections 4.2, 4.3 and 4.13 of this Agreement shall survive Closing until 
the end of the Removal Period. 

(b) The representations and warranties of Buyer in this Agreement and the 
Buyer Ancillary Documents shall not survive the Closing, except for the representations and 
warranties of Buyer in Sections 5.2, 5.3 and 5.5 of this Agreement, which shall survive Closing 
until the end of the Removal Period.   

(c) The parties hereby agree that the limitations set forth above in this Section 
9.1 on the survival of the representations and warranties of the parties shall not apply to a 
representation or warranty in the event that a party has committed fraud or made an intentional 
misrepresentation with respect to such representation or warranty. 

9.2 Survival of Covenants.  The covenants and agreements of Seller and Buyer in this 
Agreement, the Seller Ancillary Documents and the Buyer Ancillary Documents shall survive 
the Closing in accordance with the terms of such covenants and agreements.   

9.3 Exclusive Remedy.  The parties have voluntarily agreed to define their rights, 
liabilities and obligations respecting the subject matter of this Agreement exclusively in contract 
pursuant to the express terms and provisions of this Agreement.  Accordingly, except with 
respect to claims based on fraud or intentional misrepresentation, the sole and exclusive remedies 
for any breach of the terms and provisions of this Agreement and any certificates, documents or 
other agreements executed in connection with this Agreement (including any representations and 
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warranties set forth herein and therein) or any tort claims or causes of action that may be based 
upon, arise out of or relate to this Agreement and any certificates, documents or other 
agreements executed in connection with this Agreement, or the negotiation, execution or 
performance of this Agreement and any certificates, documents or other agreements executed in 
connection with this Agreement, shall be those remedies available at law or in equity for breach 
of contract only (as such contractual remedies may be further limited or excluded pursuant to the 
express terms of this Agreement or any certificates, documents or other agreements executed in 
connection with this Agreement).   

ARTICLE X 

MISCELLANEOUS 

10.1 “AS IS” TRANSACTION.  BUYER HEREBY ACKNOWLEDGES AND 
AGREES THAT, EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS 
AGREEMENT, SELLER MAKES NO REPRESENTATIONS OR WARRANTIES 
WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO ANY MATTER RELATING 
TO SELLER’S BUSINESS OR TO THE ASSETS.  WITHOUT IN ANY WAY LIMITING 
THE FOREGOING, SELLER HEREBY DISCLAIM ANY WARRANTY (EXPRESS OR 
IMPLIED) OF MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE AS 
TO ANY PORTION OF THE ASSETS.  IF THE CLOSING OCCURS, BUYER WILL 
ACCEPT THE ASSETS, AT THE CLOSING DATE “AS IS,” “WHERE IS,” SUBJECT TO 
THE PROVISIONS OF THIS AGREEMENT AND THE SALE ORDER PROVIDING, 
AMONG OTHER THINGS, THAT THE SALE OF THE ASSETS IS FREE AND CLEAR OF 
ALL ENCUMBRANCES. 

10.2 NO CONSEQUENTIAL OR PUNITIVE DAMAGES; LIMITATION OF 
LIABILITY.  NO PARTY (OR ITS AFFILIATES OR REPRESENTATIVES) SHALL, 
UNDER ANY CIRCUMSTANCE, BE LIABLE TO ANY OTHER PARTY (OR ITS 
AFFILIATES OR REPRESENTATIVES) FOR ANY CONSEQUENTIAL, EXEMPLARY, 
SPECIAL, INCIDENTAL, OR PUNITIVE DAMAGES CLAIMS BY SUCH PARTY UNDER 
THE TERMS OF OR DUE TO ANY BREACH OF THIS AGREEMENT, INCLUDING LOSS 
OF REVENUE OR INCOME, DAMAGES BASED ON ANY MULTIPLIER OF PROFITS OR 
OTHER VALUATION METRIC, COST OF CAPITAL, DIMINUTION OF VALUE OR LOSS 
OF BUSINESS REPUTATION OR OPPORTUNITY.  NOTWITHSTANDING ANYTHING IN 
THIS AGREEMENT, OR IN ANY OTHER DOCUMENT, INSTRUMENT OR AGREEMENT 
DELIVERED IN CONNECTION WITH THIS AGREEMENT, TO THE CONTRARY, THE 
MAXIMUM AGGREGATE LIABILITY OF BUYER AND ITS REPRESENTATIVES TO 
SELLER AND ITS REPRESENTATIVES ARISING OUT OF ANY AND ALL BREACHES 
OR VIOLATIONS BY BUYER THAT OCCUR AT OR BEFORE THE CLOSING, 
INCLUDING WITHOUT LIMITATION ANY BREACH BY THE BUYER OF ITS 
OBLIGATION TO EFFECT THE CLOSING HEREUNDER, OR FAILURES AT OR BEFORE 
THE CLOSING OF BUYER TO COMPLY WITH, THIS AGREEMENT OR SUCH OTHER 
DOCUMENTS, INSTRUMENTS OR AGREEMENTS, SHALL NOT EXCEED THE 
AMOUNT OF THE DEPOSIT, AND THE SOLE AND EXCLUSIVE RECOURSE AND 
REMEDY OF SELLER AND ITS REPRESENTATIVES IN CONNECTION WITH ANY 
SUCH BREACH, VIOLATION OR FAILURE SHALL BE TO MAKE A CLAIM AGAINST 
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THE DEPOSIT IN ACCORDANCE WITH THE PROCEDURES SET FORTH IN THE 
DEPOSIT ESCROW AGREEMENT. 

10.3 Certain Definitions.  

(a) “Adjustment Mechanism” means that if one or more of the Third Party 
Transactions are not consummated on or before the Closing Date or are not approved by the 
Bankruptcy Court in the Sale Order, (i) the Purchase Price shall be reduced as set forth on 
Schedule 10.3, (ii) the term “Assets” shall exclude the assets related to the relevant Third Party 
Owner listed on Exhibit B as provided therein, and (iii) the Deposit shall be reduced as set forth 
on Schedule 10.3. 

(b) “affiliate” means a Person that directly, or indirectly through one or more 
intermediaries, controls or is controlled by, or is under common control with, the Person 
specified. 

(c) “Assets” means, subject to the Adjustment Mechanism, the assets set forth 
on Exhibits A and B, including the rights to use the software and other intellectual property 
embedded in such Assets. 

(d) “Business” means the Assets and the business operated by Seller prior to 
the Petition Date. 

(e) “Exhibit A Assets” shall refer to the Assets set forth on Exhibit A. 

(f) “Seller’s Knowledge” shall refer to the actual knowledge, after due 
inquiry, of any, some or all of the members of Seller’s management. 

(g) For any party hereto, a document is “substantially in the form” of a 
document referred to in this Agreement when it is identical to the document referred to except 
for revisions necessary to correct typographical and clerical errors, changes to the date of such 
document and other modifications made with the consent of such party, such consent to not be 
unreasonably withheld.  For the sake of clarity, a party shall not be deemed to have unreasonably 
withheld its consent if such revisions, changes or modifications would materially adversely 
affect its interest. 

(h) “Third Party Owners” means Overland Capital Group, Inc. and the Royal 
Bank of Scotland. 

(i) “Third Party Transactions” means the transaction or transactions that may 
be entered into among Seller, Buyer and either or both of the Third Party Owners to acquire the 
Assets set forth on Exhibit B. 

10.4 Expenses.  Except (a) for the provisions of Section 6.5, (b) with regard to the 
Break-Up Fee and Reimbursement Amount as set forth in Section 6.7(a), and (c) as otherwise 
expressly set forth in the Stalking Horse Order, each party will bear its respective costs and 
expenses, including attorneys fees and fees of investment bankers or other financial advisors, 



Execution Version 

 

  25

incurred in connection with this Agreement, the Seller Ancillary Document, the Buyer Ancillary 
Documents and the transactions contemplated hereby and thereby.  

10.5 Further Assurances.  On and after the Closing, each party will take all appropriate 
action and execute all documents, instruments or conveyances of any kind which may be 
reasonably necessary or advisable to carry out any of the provisions hereof, including, without 
limitation and, subject to Seller’s obligations under Section 6.12, putting Buyer in possession and 
operating control of the Assets.   

10.6 Amendment, Modification, Extension and Waiver.  This Agreement may be 
amended, modified or supplemented only by written agreement of Seller and Buyer.  Except as 
otherwise provided in this Agreement, any failure of any of the parties to comply with any 
obligation, covenant or condition herein may be waived in writing by the party or parties 
granting such waiver, but such waiver shall not operate as a waiver of, or estoppel with respect to 
any subsequent or other failure to comply with any obligation, covenant or condition. 

10.7 Notices.  All notices, request, demand and other communications required or 
permitted hereunder shall be in writing and shall be deemed to have been duly given (a) if 
delivered by hand, upon delivery; (b) if delivered by mail certified or registered mail with 
postage prepaid, within three (3) business days after dispatch or (c) if delivered by facsimile 
transmission, on the next business day after dispatch, provided that the sender receives 
confirmation of receipt, in each case addressed as follows: 

(a) If to Seller, to: 

Qimonda Richmond, LLC 
6000 Technology Boulevard 
Sandston, VA 23150 
Facsimile: (919) 474-6888 
Attention: Legal Department 

With copies to (for information purposes only): 

Simpson Thacher & Bartlett LLP 
425 Lexington Avenue  
New York, NY 10017-3954 
Facsimile: (212) 455-2502 
Attention: D. Rhett Brandon and Morris J. Massel 

The Official Committee of Unsecured Creditors of Qimonda North 
America and Qimonda Richmond, LLC  
c/o Jones Day  
2727 North Harwood 
Dallas, Texas  75201  
Facsimile: (214) 969-5100 
Attention: Troy B. Lewis and Daniel P. Winikka 

(b) If to Buyer, to: 
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Texas Instruments Incorporated 
12500 TI Boulevard, M/S 8658 
Dallas, Texas  75243 
Facsimile No.: (214) 480-5061 

With a copy to (for information purposes only): 

Munsch Hardt Kopf & Harr, P.C. 
3800 Lincoln Plaza 
500 N. Akard Street 
Dallas, TX  75201-6659 
Facsimile: (214) 978-4306 
Attention: Joseph J. Wielebinski and Robert R. Kibby 

10.8 Assignment.  Neither this Agreement nor any of the rights or obligations 
hereunder may be assigned by any party without the prior written consent of the other parties 
hereto, which shall not be unreasonably withheld, and any such purported assignment in 
violation hereof shall be void.  Subject to the foregoing, this Agreement shall be binding upon 
and inure to the benefit of and be enforceable by the parties hereto and their respective 
successors, assigns, heirs, and legal representatives and no other person or entity shall have any 
right, benefit or obligation hereunder.   

10.9 Third Party Beneficiaries.  Buyer and Seller intend that this Agreement and those 
transactional documents contemplated by this Agreement shall not benefit or create any right or 
cause of action in any Person other than the parties hereto. 

10.10 Severability; Time of Essence.  If any term or other provision of this Agreement 
is invalid, illegal or incapable of being enforced by any rule of law or public policy, all other 
terms, conditions and provisions of this Agreement shall nevertheless remain in full force and 
effect so long as the economic or legal substance of the transactions contemplated hereby is not 
affected in any manner materially adverse to any party.  Upon such determination that any term 
or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall 
negotiate in good faith to modify this Agreement so as to effect the original intent of the parties 
as closely as possible in a mutually acceptable manner in order that the transactions 
contemplated hereby be consummated as originally contemplated to the fullest extent possible.  
Time is of the essence with regard to this Agreement and the transactions contemplated hereby. 

10.11 Governing Law.  THIS AGREEMENT WILL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE UNITED STATES BANKRUPTCY CODE 
AND THE LAWS OF THE STATE OF DELAWARE.   

10.12 Submission to Jurisdiction.  The parties hereto agree that all litigation concerning 
any dispute between Seller and Buyer arising from or related in any way to this Agreement and 
the transactions contemplated hereby, those arising out of the sale of the Assets, or any conduct 
or facts related thereto, shall be heard by the Bankruptcy Court, and if the Bankruptcy Case has 
been closed, such litigation shall be heard by the United States District Court or the courts of the 
State of Delaware having subject matter jurisdiction thereof and sitting in New Castle County, 
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Delaware, and the parties hereby consent to the jurisdiction of such courts for such purposes, and 
waive any objection they may have thereto based on venue, forum non coveniens or other similar 
doctrines. 

10.13 Counterparts; Facsimile.  This Agreement may be executed in one or more 
counterparts, each of which will be deemed an original, but all of which together will constitute 
one and the same instrument.  This Agreement may be executed and delivered by facsimile 
transmission or other electronic copy, and a facsimile or electronic copy of this Agreement or of 
a signature of a party will be effective as an original. 

10.14 Incorporation of Exhibits.  All Schedules and Exhibits attached hereto and 
referred to herein are hereby incorporated herein by reference and made a part of this Agreement 
for all purposes as if fully set forth herein. 

10.15 Entire Agreement.  This Agreement, including the Schedules and Exhibits hereto, 
and the Seller Ancillary Documents and Buyer Ancillary Documents and the other documents 
delivered pursuant hereto contain the entire understanding of the parties hereto with respect to 
the subject matter hereof and thereof, and supersede all prior agreements and understandings, 
inducements or conditions, express or implied, oral or written, between the parties with respect 
to the subject matter hereof and thereof. 

10.16 No Successor Liability.  The parties intend that, except where expressly 
prohibited under applicable Law, upon the Closing, Buyer shall not be deemed to: (i) be the 
successor of Seller, (ii) have, de facto, or otherwise, merged with or into Seller, (iii) be a mere 
continuation or substantial continuation of Seller or the enterprise(s) of Seller, or (iv) be liable 
for any acts or omissions of Seller in the conduct of the Business or arising under or related to 
the Assets other than as set forth in this Agreement.  Without limiting the generality of the 
foregoing, and except as otherwise provided in this Agreement, the parties intend that Buyer 
shall not be liable for any bankruptcy claims, other claims, written notices, causes of action, 
proceedings, complaints, investigations or other proceedings against Seller or any of its 
predecessors or affiliates, and Buyer shall have no successor or vicarious liability of any kind or 
character whether known or unknown as of the Closing Date, whether now existing or hereafter 
arising, or whether fixed or contingent, with respect to the Business, the Assets or any 
obligations of Seller arising prior to the Closing Date, including, without limitation, liabilities on 
account of any taxes arising, accruing or payable under, out of, in connection with, or in any way 
relating to the operation of the Business or the Assets, as the case may be, prior to the Closing, 
except as expressly provided in this Agreement.   The parties agree that the provisions 
substantially in the form of this Section 10.16 shall be reflected in the Sale Order. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]







Execution Version 

 

 

EXHIBIT A 

QIMONDA ASSETS 

[See Attached] 

 

































 

 

EXHIBIT B 

THIRD PARTY ASSETS 

[See Attached] 

 

 











 

 

EXHIBIT C 

DEPOSIT ESCROW AGREEMENT 

[See Attached] 











































 

 

EXHIBIT D 

BILL OF SALE AND ASSIGNMENT AGREEMENT 

[See Attached] 



 
 

EXHIBIT D 

BILL OF SALE AND ASSIGNMENT AGREEMENT 

THIS BILL OF SALE AND ASSIGNMENT AGREEMENT (this “Bill of Sale”) is duly 
made, executed and delivered effective as of _____________, 2009 (the “Closing Date”), by and 
between Qimonda Richmond, LLC, a Delaware limited liability company (“Seller”), and Texas 
Instruments Incorporated, a Delaware corporation (“Buyer”), pursuant and subject to all of the 
representations, warranties, terms, covenants and conditions of that certain Asset Purchase 
Agreement by and between Buyer and Seller, dated as of August 19, 2009 (the “Purchase 
Agreement”).  All capitalized terms used but not defined herein shall have the same meanings 
assigned to them in the Purchase Agreement and in the Sale Order (hereafter defined). 

RECITALS: 

WHEREAS, on February 20, 2009 (the “Petition Date”), Seller filed a voluntary petition 
for relief (the “Bankruptcy Case”) under chapter 11 of title 11 of the United States Code (the 
“Bankruptcy Code”) in the United States Bankruptcy Court for the District of Delaware (the 
“Bankruptcy Court”), Case No. 09-10589 (MFW), jointly administered; 

WHEREAS, Seller continues to operate as debtor and debtor-in-possession pursuant to 
Sections 1107(a) and 1108 of the Bankruptcy Code;  

WHEREAS, Buyer and Seller entered into the Purchase Agreement, pursuant to which 
Buyer agreed to purchase from Seller, and Seller agreed to sell to Buyer, the Assets; 

WHEREAS, the Purchase Agreement and the purchase and sale of the Assets were 
approved and authorized by the Bankruptcy Court pursuant to an order entered in the Bankruptcy 
Case on _______________, 2009 (the “Sale Order”); 

WHEREAS, all conditions to the Closing were duly satisfied or waived pursuant to the 
Purchase Agreement, and the sale was consummated, transacted and closed as of the Closing 
Date set forth above; 

WHEREAS, the Purchase Agreement provides that the parties will deliver to each other 
at Closing executed counterparts of an original bill of sale evidencing the sale, transfer and 
conveyance of the Assets to Buyer, and this Bill of Sale is the bill of sale provided for in the 
Purchase Agreement; and 

WHEREAS, Seller, in consideration of the Purchase Price paid to Seller under the 
Purchase Agreement, the receipt and sufficiency of which is hereby acknowledged, has sold, 
transferred, conveyed and assigned and by these presents does sell, transfer, convey and assign 
unto Buyer, its successors and assigns, all of Seller’s rights, title and interests in and to the 
Assets.  

NOW, THEREFORE, pursuant to the foregoing recitals, and in consideration of the 
representations, warranties, terms, covenants and conditions contained in the Purchase 
Agreement and the payment by Buyer to Seller of the Purchase Price set forth in the Purchase 



 
 

Agreement, the receipt of which is hereby acknowledged, the parties hereto, intending to be 
legally bound by this Bill of Sale, hereby covenant, agree, promise, warrant, represent and 
declare as follows: 

AGREEMENT: 

1. Recitals.  The background recitals are incorporated herein and made a part of this 
Bill of Sale by this reference. 

2. Sale and Transfer of Assets.  Effective as of the Closing Date, and pursuant to and 
in accordance with the Purchase Agreement and the Sale Order, Seller hereby sells, transfers, 
conveys and assigns to Buyer all of the Assets, free and clear of all Encumbrances pursuant to 
Section 363(b) and (f) of the Bankruptcy Code, and Buyer accepts such sale, transfer, 
conveyance and assignment of the Assets. 

 2. Further Actions.  Seller hereby covenants that, from time to time after delivery of 
this Bill of Sale, at Buyer’s request and expense, and without further consideration, Seller will 
execute and deliver such instruments of conveyance and transfer and take such other actions as 
Buyer may reasonably request in order to more effectively sell, transfer, assign, deliver and vest 
in Buyer title to and possession of the Assets, and any and all other rights and interests pertaining 
thereto. 

3. Governing Law. This Bill of Sale shall be governed by and construed and 
enforced in accordance with the laws of the State of Delaware and the Bankruptcy Code. 

4. Counterparts; Facsimiles.  This Bill of Sale may be executed in one or more 
counterparts, each of which shall constitute an original agreement but all of which together shall 
constitute one and the same instrument. The exchange of copies of this Bill of Sale and of 
signature pages by electronic mail or facsimile transmission shall constitute effective execution 
and delivery of this Bill of Sale as to the parties and may be used in lieu of the original Bill of 
Sale for all purposes. 

5. Inurement.  This Bill of Sale will inure to the benefit of Buyer, its successors, 
assigns, grantees, administrators, receivers and trustees, and will be binding upon Seller, its 
estate, creditors, direct and indirect equity holders, all parties-in-interest, affiliates, successors, 
assigns, grantees, any affected third parties, administrators, receivers and trustees, including, 
without limitation, any trustee or successor trustee appointed or elected in the Bankruptcy Case. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 

 



 
 

IN WITNESS WHEREOF, the parties hereto have executed and delivered this Bill of 
Sale effective as of the Closing Date. 

  
 SELLER: 

 

QIMONDA RICHMOND, LLC, 

a Delaware limited liability company 
 

 
By:   
Name:  
Title:  
 
 

 

 
BUYER: 

 

TEXAS INSTRUMENTS INCORPORATED, 

a Delaware corporation 
 

 
By:   
Name:  
Title:  
 

 
 

  



 

 

EXHIBIT E 

THE BIDDING PROCEDURES 

[See Attached] 



















 

 

EXHIBIT F 

SALE ORDER 

[See Attached] 







































 

 

EXHIBIT G 

TOOL REMOVAL AND MAINTENANCE PROCEDURES 

[See Attached] 



 

 

EXHIBIT G 

TOOL REMOVAL AND MAINTENANCE PROCEDURES 

(a) Coordinators.  Each of Seller and Buyer shall designate and authorize a 
representative (the “Seller Removal Coordinator” and “Buyer Removal Coordinator”, 
respectively; and jointly, the “Coordinators”) to act as a central point of coordination regarding 
activities at the Premises during the Removal Period.  Per Buyer’s request, the Coordinators shall 
confer and meet to share a report on progress toward completion of the Disassembly and 
Removal efforts.  For clarification, Buyer is responsible for decontamination of the Assets only, 
and is not responsible for decontamination of the Premises (including, without limitation, any 
pipes, ducts or other infrastructure not being acquired by Buyer).   

(b) Removal by Other Persons; Co-Located Assets.  The Coordinators will ensure 
that Buyer’s removal activities will be aligned with any other activity within the Premises to 
avoid delays to Buyer’s Disassembly and Removal.  Seller Removal Coordinator will provide 
two (2) business days notice to the Buyer Removal Coordinator if another party requires access 
to the Premises in order to remove any tools or other assets that are not included in the Assets.  
The Coordinators will ensure that such removal activities by other parties will minimally impact 
Buyer’s Disassembly and Removal efforts.  Upon thirty (30) business days written notice by 
Buyer Removal Coordinator, Seller shall provide support cooperation to remove or secure the 
removal or relocation of any co-located equipment or similar items (i.e., items that are not part of 
the Assets) which may impede Buyer’s removal of the Assets.  If Seller has not complied within 
twenty (20) business days following the written notice, Buyer Removal Coordinator shall 
provide a second written notice to the Seller Removal Coordinator.  If Seller fails to 
remove/relocate such equipment within ten (10) business days following the second notice, 
Buyer may relocate such equipment, at Seller’s expense. 

(c) Access to Premises Equipment and Systems.  Seller Removal Coordinator will 
cooperate to ensure that where Buyer’s removal activity requires access to or the support of any 
Premises utilities or infrastructure (e.g., power, water, exhaust, vacuum, drain lines or waste 
treat/pre-treat, etc.) such access and support will be provided at no additional cost.  Such 
cooperation shall include coordination to facilitate the short-term storage and/or treatment and 
disposal of hazardous wastes or materials generated in connection with Buyer’s on-site 
decontamination and equipment removal activity.  Subject to full compliance with applicable 
Law and Permit requirements, such cooperation shall also include access to and the use of the 
existing Permits, treatment equipment and permitted discharge points at the Premises.  Seller 
Removal Coordinator will verify that the proper and safe capping, tie-off or other disconnection 
is made between the Assets and the Premises infrastructure and utilities.  Seller will maintain, 
provide and allow Buyer the full use of any and all existing rigging tools, including forklifts, 
pallet jacks and other such equipment (to the extent, if any, such tools are not part of the Assets), 
to facilitate Buyer’s removal of the Assets and Seller will provide Buyer and Buyer’s 
Representatives with full access to and the use of all existing docks (for the purpose of staging, 
prepping, packing and crating the Assets prior to removal) and a portion of the surrounding 
areas, to the extent it is not maintained as a separate secure area for those assets to be retained by 
Seller that may be easily moved or transported to such separate secure area.  Should Seller 
Removal Coordinator need to allocate the use of Premises areas among multiple parties, Seller 



 

  

Removal Coordinator shall fairly allocate such access and areas in rough proportion to the 
quantity and value of assets purchased by each party, the time periods given for such removal 
and the number of employees, consultants and other representatives at the Premises assisting in 
such removal and recognizing the mutual commitment of Buyer and Seller to Buyer’s prompt 
completion of Disassembly and Removal.  Where Buyer’s removal activity requires the removal 
of any walls or other structures, the enlargement of any openings, or other such impacts to the 
Premises, Buyer Removal Coordinator will provide advance notice of such activity and Buyer 
will ensure that any impacts or changes to the Premises are repaired and restored, unless 
otherwise mutually agreed.  Buyer will ensure that any holes, depressions or other such 
potentially unsafe flooring areas are filled or covered following removal of any Assets (Buyer 
shall not be required to resurface or otherwise fully restore or replace such flooring or connection 
points).    

(d) Service and Maintenance.  At all times during the Removal Period, Seller shall 
provide the following services: 

(i) provide HVAC service such that the indoor temperature and humidity are 
at levels which will allow the Assets to be operated and/or maintained without damage or 
degradation; The factory should remain within the following parameters.   

FAB2 Temperature 64.0 - 75.0 degF   As measured in interstitial above PHOTO 
FAB2 Relative 

Humidity 30% - 50%  As measured in interstitial above PHOTO 

FAB2 Pressurization > 0.01 "WC  Photo running more positive to other areas (~0.02") 

FAB2 Particle Counts 

< 1000 0.5 micron 

particles   ISO Class 6 

 

(ii) provide utility service, including, without limitation, electrical service, 
including back-up power, potable water, sanitary water, and natural gas, fully functional 
Industrial Waste Treatment plant, the availability of Ultra Pure Water / Deionized Water,  
Nitrogen (N2), Compressed Dry Air (CDA), and the central vacuum system. 

(iii) such that the Assets can be maintained in the same manner as they were 
being maintained immediately prior to the date hereof and such that the Assets can be operated 
and/or maintained without material damage or degradation;  

(iv) continue to maintain the books, records, logs, warranties and any other 
records or documents relating to the purchase, use, maintenance, operation, replacement or repair 
of the Assets in the ordinary course of business and consistent with Seller’s past practice and in a 
manner to ensure that at the end of the Removal Period, such documents are up-to-date; 

(v) otherwise keep and maintain the inside and outside of the Premises in a 
clean and neat condition and promptly make any necessary repairs and/or replacements to the 
roof, structure and the mechanical, electrical and plumbing systems serving the Assets, all such 
that the Premises is suitable for the maintenance and operation of the Assets and such that no 
damage or degradation shall occur with respect to the Assets; 



 

  

(vi) comply with all applicable Laws and all reasonable recommendations of 
any fire and liability insurance rating organization now or hereafter in effect. 

(vii) Immediately notify the Buyer Removal Coordinator of any lapses in 
compliance of the requirements set forth in this exhibit.  

(viii) continue to maintain maintenance/monitoring outlined in the below table: 

 

(e) Payment of Service and Maintenance Cost and Expenses.  Seller and Buyer shall 
pay the costs and expenses incurred in connection with the general maintenance and service of 
the Premises and the Assets as follows: 

(i) From the Closing Date the date that is six months after the Closing Date, 
Seller shall be responsible for facility maintenance costs of the Premises (the “Seller 
Maintenance Period”). 

(ii) From the date immediately following the end of the Seller Maintenance 
Period, to the date that is nine months after the Closing Date, Buyer and Seller shall jointly share 
the facility maintenance costs of the Premises, with such costs allocated between the Buyer and 
Seller according to the original acquisition cost of the Assets remaining on the Premises 
compared to other assets on the Premises (calculated using the actual cost of such Assets) (the 
“Pro Rata Maintenance Period”). 

(iii) From the date that is nine months after the Closing Date, until the end of 
the Removal Period, Buyer shall be responsible for facility maintenance costs of the Premises 
(the “Buyer Maintenance Period”).  During the Buyer Maintenance Period, Buyer shall pay 
Seller a rental fee for access to and use of the Premises calculated at a per month cost of $50.00 
per square foot based upon the square footage occupied by the Assets still located at the 
Premises; provided that the rental fee shall be prorated and automatically waived on a day-by-
day basis for each day that the Buyer’s removal activities are prevented or materially limited by 

Per week

Daily Air Permit Rounds 7

HVAC outside 7

Fab1 Outside 3

Fab2 Outside 3

Cub 1 Boiler/Chiller 7

Cub 2 Boiler/Chiller 7

CUB1/FAB1 UPW 7

CUB2/FAB2 UPW 7

UPW Lab Analysis 1

IWT 3

IWT Cub/Fabs 3

Fab1/Subfab 7

Fab2/Subfab 7

Fab1 Lens purge checks 7

Fab 2 Lens purge checks 7

Air Products 7

K Bld Unoccopied space 1

A Bld Unoccupied space 1

C Bld Unoccupied space 1

Totals 93



 

  

reason of Seller’s failure to perform its obligations hereunder or as a result of acts of God, 
floods, fires, storms, earthquakes, major accidents, riots, demonstrations, acts of terrorism, 
sabotage, decrees of an extraordinary nature, inability to obtain or unavoidable delay in obtaining 
necessary power to the Premises.  If Buyer’s removal activities are prevented or materially 
limited as provided above, Buyer shall use all commercially reasonable efforts to remedy the 
cause of such prevention or material limitation. 

  Notwithstanding the foregoing, during all periods where Seller is responsible for 
all or a portion of the facility maintenance costs, Buyer shall cooperate to the extent 
commercially reasonable with the Seller to mitigate any such costs.  Other than the cost sharing 
models described in subsection (e) (facility maintenance costs) and subsection (f) (security), 
Seller shall comply with the terms of this Exhibit G at no additional cost to Buyer.  As used 
herein, “facility maintenance costs” shall include the cost and expense of providing utility 
services to the Premises, including, without limitation, HVAC service and electrical service, 
including back-up power, potable water, sanitary water, and natural gas, fully functional 
Industrial Waste Treatment plant, the availability of Ultra Pure Water / Deionized Water,  
Nitrogen (N2), Compressed Dry Air (CDA), and the central vacuum system.   

(f) Security.   

(i) Seller will (A) maintain the current security practices and procedures in 
place at the Premises in the ordinary course of business and consistent with its past practices and 
(B) continue to manage the day to day operation of the security guard staff. 

(ii) Buyer will maintain a security presence on the Premises for the duration of 
the Removal Period.  These resources will be employed by Buyer and will work in conjunction 
with Seller’s security team to ensure that all Assets are protected according to Buyer’s standards 
and guidelines. 

(iii) Seller will continue to furnish contract security officers to the Premises 
and agrees to increase the staff up to twenty (20) officers as needed at the sole discretion and 
expense of Buyer. 

(iv) Buyer will have limited remote access to specified video cameras.  Buyer 
will have the right to expand the CCTV and the access control system at its cost to better 
enhance the viewing capabilities and the access control for the security of the Assets. 

(v) Seller agrees that Buyer will have the ability to move the Assets to an area 
or areas designated to be a safe zones.  These safe zones will have limited access from outside 
parties allowing Buyer to maintain a secure and controlled environment.  Buyer will maintain, 
control and determine the access list of all parties allowed into the safe zones. 

(g) Obligations of Buyer Parties During Disassembly and Removal.  The Buyer 
Parties shall:  

(i) utilize industry-standard safety protocols at all times (including, but not 
limited to, lockout/tagout, rigging, training and personal protective equipment); 



 

  

(ii) notify Seller of and reasonably coordinate with Seller to properly respond 
to any environmental, safety or industrial hygiene-related incident resulting from their extraction 
efforts (including, but not limited to, near miss incidents, injuries, property damage or 
chemical/water release); 

(iii) ensure any shipment of Assets complies with applicable regulatory 
requirements, including hazardous materials transportation; 

(iv) disconnect and cap all piping, gas lines, etc. at or below floor level (or at 
or above 7 feet for lines coming from the ceiling) using industry-standard termination methods; 

(v) provide for the transportation and disposal at the Premises of any 
hazardous waste materials contained within the Assets; provided, however, that (A) Seller will 
allow Buyer to purge any contaminated line through its existing operational pre-treat system 
which is connected to a currently permitted industrial wastewater disposal system or through its 
currently permitted air emissions point, as applicable, and (B) Seller will maintain responsibility 
for removal of solid waste materials; 

(vi) verify that all services or utilities (including gas lines, electrical cabling 
and chemical supplies) are safe with respect to potential energy released prior to removal; 

(vii) terminate and secure electrical supply wiring at the tool load point with 
appropriate lockout/tagout at the main panel; 

(viii) provide at its sole expense, dumpsters for trash for Buyer’s use and Buyer 
will dispose of trash resulting from the Disassembly and Removal; and 

(ix) remove each Asset from the production floor and be responsible for 
crating and transporting from the Premises. 

(h) Termination of Removal Period.  Buyer Removal Coordinator shall provide Seller 
Removal Coordinator with written notice of completion of Disassembly and Removal and any 
repair, restoration, making safe or tying/off and capping of infrastructure connections points at 
the Premises.  Within five (5) business days of receipt of such notice, Seller Removal 
Coordinator shall inspect the Premises and either (a) provide written acknowledgment of the 
satisfactory Disassembly and Removal, or (b) identify any remaining actions reasonably believed 
to be necessary to complete the Disassembly and Removal.  Failure to identify any remaining 
actions or otherwise acknowledge such notice shall be deemed to constitute acceptance.  Such 
acceptance or other written mutual agreement that removal has been successfully completed will 
terminate the Removal Period.   

(i) Seller’s Failure to Comply.  If Seller fails to comply with its obligations under this 
Exhibit G, Buyer may give Seller written notice of such failure.  If Seller does not perform such 
actions after receiving such notice, Buyer may perform such actions at Seller’s expense. 

 



 

 

EXHIBIT H 

STALKING HORSE ORDER 

[See Attached] 

 

 

  
  






























