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Part I – Overview of Position and Facts 

Overview of Position 

1. The Vancouver Safe Injection Site (“Insite”) arose from The Vancouver Agreement, a landmark 

agreement, entered into among the federal, provincial and municipal governments in March 

2000.  Its stated goal was to create a healthy, safe and sustainable community in the Downtown 

East Side of Vancouver, an area known to be devastated by addiction, extreme poverty, mental 

health problems and other pre-existing disadvantages. 

2. The position of the Federal government is that in the absence of an exemption, the users of Insite 

commit crimes contrary to the Controlled Drugs and Substances Act.
1
  The prohibitions 

contained in ss. 4(1) and 5(1) of the CDSA require the users of Insite to make a dramatic choice:   

commit a crime, or risk death and/or the adverse health consequences caused by unsafe injection, 

including Hepatitis C, HIV/AIDS and death caused by overdose. 

3. It is the position of the CCLA that the rights not to be deprived of life, liberty and security of the 

person except in accordance with principles of fundamental justice are violated where access to 

medical treatment is jeopardized by the enforcement of criminal law and, in this context, by the 

operation of ss. 4(1) and 5(1) of the CDSA.  Furthermore, these violations cannot be saved under 

s. 1 of the Charter. 

The CCLA’s Interest in the Appeal 

4. The CCLA is a national organization dedicated to the furtherance of civil liberties in Canada. It 

offers a broad, national, civil liberties perspective.  The CCLA has been involved in the litigation 

of many important civil liberties issues arising both prior to and under the Charter.  In every 

issue on which it advocates, including the case at bar, the CCLA seeks to reconcile civil liberties 

with the different public interests that are involved.   

                                                 
1
 S.C. 1996, c. 19 (“CDSA”) 
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Overview of Facts 

5. The Downtown East Side of Vancouver is one of the poorest neighbourhoods in Canada.  It has 

high rates of unemployment, homelessness and extreme poverty.
2
  Many of its residents suffer 

from serious health problems, with alarming rates of Hepatitis C, HIV/AIDS, serious mental 

illnesses and premature death.
3
 

6. The illnesses in the Downtown East Side of Vancouver are contributed to by a combination of 

addiction to injection drugs and the regulatory framework surrounding the prohibition of those 

drugs.  In particular, many of the worst health problems are caused specifically by unsafe 

injection rather than the drugs themselves.
4
  It can be reasonably inferred from the evidence that 

unsafe injection is caused, in part, by the enforcement of the CDSA.  This follows from the fact 

that injection drug users seeking to avoid detection by the police employ unsafe injection 

practices.  These include sharing syringes, using “puddle water” as a vehicle for their drugs, 

injecting alone and sometimes in alleys behind dumpsters.
5
   These practices can lead to many 

serious health issues, including the spread of disease, tissue infections and even death due to 

overdose.
6
  At the same time, this population poses significant challenges for medical 

professionals and public health officials.  The population is known to be “hard to house”, “hard 

to reach” and “hard to treat”.  This follows from a variety of factors, including homelessness, 

unemployment, addiction, chronic illness and mental health problems.
7
 

7. The injection drug users themselves, comprising a significant portion of the Downtown East Side 

of Vancouver population,
8
 have almost uniformly tragic histories and are clinging to the very 

margins of society.  Estimates of the rates of childhood abuse and/or neglect among injection 

drug users range as high as 100%.
9
  A significant number of injection drug users are homeless or 

                                                 
2
 Record, Vol. I, Trial decision, p. 12, ¶ 15;  Record, Vol. IV, Affidavit of Elizabeth J. Evans, sworn January 18, 2008, pp. 81, 83, ¶ 

4, 8;  Record, Vol. V, Affidavit of Heather Hay sworn January 22, 2008 p. 125, ¶ 6 
3
 Record, Vol. I, Trial decision, p. 12, ¶¶ 15 and 16;  Record, Vol. IX, Affidavit of Gabor Maté sworn October 16, 2007 p. 4, ¶ 10 

4
 Record, Vol. I, Trial decision, p. 24, ¶¶ 87 to 89; Record, Vol. IX, Affidavit of Gabor Maté sworn October 16, 2007 p. 4, ¶ 10 

5
 Record, Vol. XIX, Affidavit of Dean Wilson sworn September 1, 2006 pp. 152 - 153, ¶¶ 16 – 21;  Affidavit of Gabor Maté sworn 

October 16, 2007 p. 4, ¶ 11 
6
 Record, Vol. IX, Affidavit of Gabor Maté sworn October 16, 2007 p. 4, ¶ 10 

7
 Record, Vol. IV, Affidavit of Elizabeth J. Evans, sworn January 18, 2008, p. 81, ¶ 4 

8
 Record, Vol. I, Trial decision, p. 12, ¶ 15 

9
 Record, Vol. IX, Affidavit of Gabor Maté sworn October 16, 2007 p. 3, ¶ 6 
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under-housed.
10

  Many are involved in the sex trade.
11

  Most have been incarcerated for their 

drug addiction.
12

   Compounding these problems, it can be reasonably inferred from the evidence 

that injection drug users are generally addicted to multiple substances and have been 

unsuccessfully fighting their addictions through various means for many years.
13

 

8. The injection of illicit drugs is a choice.  Addiction is not.  Addiction is an illness.
14

  It is 

considered a brain disease.
15

  It is complex, difficult to treat and has multi-faceted causes.
16

  

Most of these causes, including early childhood trauma, parental neglect and genetic 

predisposition,
17

 are the very antithesis of choice. 

                                                

9. Insite was an integral part of the public policy response by all three levels of government to the 

appalling and worsening conditions caused by unsafe injection n the Downtown East Side of 

Vancouver.
18

  This initiative was also supported by the Vancouver police.
19

  Insite provides a 

wide array of safe injection health services, including the provision of safe injection equipment, 

supervision by healthcare professionals, referrals to other healthcare providers, addiction 

counselling and medical information, and referrals to an onsite detoxification centre.
20

 

10. Insite remains one of the only contact points between many members of the Downtown East Side 

of Vancouver community and the healthcare system.  One of the respondents, a user of Insite and 

long-time resident of the Downtown East Side of Vancouver, has called the treatment provided at 

Insite "the single most important service that has ever been made available to injection drug users 

in the Downtown East Side of Vancouver".
21

  A physician who treats injection drug users in the 

 
10

 Record, Vol. I, Trial decision, p. 12, ¶ 16 
11

 Record, Vol. I, Trial decision, p. 12, ¶ 16 
12

 Record, Vol. I, Trial decision, p. 12, ¶ 16 
13

 Record, Vol. I, Trial decision, p. 12, ¶ 16; Record, Vol. IX, Affidavit of Gabor Maté sworn October 16, 2007 p. 2, ¶ 5; Record, 

Vol. IV, Affidavit of Dean Wilson sworn September 25, 2007 p. 43, ¶ 6;  Record, Vol. XIX, Affidavit of Dean Wilson sworn 

September 1, 2006 p. 150, ¶¶ 5 - 8 
14

 Record, Vol. I, Trial decision, p. 24, ¶ 87 
15

 Record, Vol. XIX, Affidavit of Gabor Maté sworn August 31, 2006, p. 109, ¶ 4 
16

 Record, Vol. IX, Affidavit of David Marsh sworn January 23, 2008 pp. 80-81 and 85 - 86, ¶¶ 12 – 15 and 25 
17

 Record, Vol. IX, Affidavit of David Marsh sworn January 23, 2008 p. 80, ¶¶ 12 - 13 
18

 Record, Vol. I, Trial decision, pp. 14 - 17, ¶¶ 31 - 39 
19

 Record, Vol. I, Trial decision, p. 17, ¶ 39 
20

 Record, Vol. I, Trial decision, p. 22, ¶¶ 73 - 77 
21

 Record, Vol. IV, Affidavit of Dean Wilson sworn September 25, 2007, p. 44, ¶ 10 
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Downtown East Side of Vancouver calls Insite a "life-raft, literally" and notes that he is now able 

to treat some patients only because of their contact with Insite.
22

  

Part II – Positions on the Appellant’s Questions 

11. The CCLA takes the following positions with respect to the issues raised by the Appellant: 

(a) Are ss. 4(1) and 5(1) of the CDSA constitutionally inapplicable to the activities of staff 

and users at Insite, a health care undertaking in the Province of British Columbia?  The 

CCLA takes no position 

(b) Does s. 4(1) of the CDSA infringe the rights guaranteed by s. 7 of the Canadian Charter 

of Rights and Freedoms?  Yes 

(c) If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 

justified in a free and democratic society under s. 1 of the Charter? No 

(d) Does s. 5(1) of the CDSA infringe the rights guaranteed by s. 7 of the Charter? Yes 

(e) If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 

justified in a free and democratic society under s. 1 of the Charter?  No 

Part III – Statement of Argument 

12. By way of introduction, the CCLA submits that it is obvious that ss. 4(1) and 5(1) of the CDSA 

deprive users of Insite of life, liberty and security of the person.  It is nevertheless important for 

this Court to consider the way in which life, liberty and security of the person are engaged in this 

case. 

The Deprivation of Liberty 

13. The right to liberty is much broader than the right to be free from physical restraint or 

imprisonment.  Liberty reflects the principles and values under the Charter as a whole.
23

  For 

                                                 
22

 Record, Vol. IX, Affidavit of Gabor Maté sworn October 16, 2007 p. 5 and 6, ¶¶ 13 and 14 
23

 B. (R.) v. Children's Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315 (“B(R)”) at ¶¶ 76-77 and 80; R. v. Blencoe, [2000] 

2 S.C.R. 307 (“Blencoe”) at ¶ 49 
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example, this Court has held that liberty extends to a woman’s right to terminate her pregnancy
24

 

and a parent’s right to choose medical treatment for her child.
25

 Another appellate court has held 

that liberty extends to a person’s rights to access otherwise illegal drugs for medical treatment; 

the very matter at issue here.
26

 

14. Liberty must embody and protect fundamental personal decisions from state interference.  As 

Wilson J. stated over 20 years ago in Morgentaler,  liberty “guarantees to every individual a 

degree of personal autonomy over important decisions intimately affecting their private lives”.
27

  

This has since been affirmed by this Court.
28

 

15. The liberty interests of users of Insite are triggered in at least two ways.  The CDSA prevents 

these persons from accessing medical treatment by threat of imprisonment.  Imprisonment is 

sufficient to trigger the right to liberty.
29

  The CDSA therefore violates these persons’ right to 

liberty. 

16. Further, users of safe injection health services have no realistic alternative for medical treatment.  

Normal standards of human self-control cannot be applied to those suffering from addiction.
30

  

The question is not whether those suffering from addiction will inject controlled substances but 

how and where this will occur.  The CDSA marginalizes users of Insite.  It denies these victims of 

addiction access to health care.     

17. Users of Insite suffer from pre-existing disadvantages, stereotyping, prejudices and 

vulnerabilities.   Addiction, poverty, mental health problems, physical disabilities and 

homelessness are among them.  However, these problems and issues, including the significant 

problem of addiction, do not mean that these individuals cannot make fundamental personal 

choices regarding their need for health care and support.  Further, their addiction does not 

deprive them of their right to human dignity and respect.   Human dignity and respect must 

                                                 
24

 R. v. Morgentaler, [1988] 1 S.C.R. 30 (“Morgentaler”)  
25

 B(R) 
26

 R. v. Parker, [2000] O.J. No. 2787 (“Parker”).   
27

 Morgentaler, at ¶ 245 
28

 Supra, note 22 
29

 Parker at ¶ 101 
30

 Record, Vol. IX, Affidavit of Gabor Maté sworn October 16, 2007 p. 3, ¶ 8 
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include the right to make those fundamental personal choices to obtain access to healthcare.  

Therefore, the CCLA submits that the liberty rights of the users of Insite have been breached.   

The Deprivation of Life and Security of the Person 

18. This Court has held that an increased risk of death is a violation of both the right to life and 

security of the person.
31

   

19. Further, this Court has long held that the right to security of the person grants individuals control 

over their physical and psychological integrity and relief from serious state-imposed 

psychological stress.
32

 

20. Security of the person includes the right of timely access to medical treatment for a condition 

representing a danger to life or health without fear of criminal sanction.
33

  As Beetz J. noted in 

Morgentaler: 

If an act of Parliament forces a person whose life or health is in danger to choose 

between, on the one hand, the commission of a crime to obtain effective and timely 

medical treatment and, on the other hand, inadequate treatment or no treatment at all, the 

right to security of the person has been violated. 

Morgentaler at p. 90 

21. Addiction is an illness that represents a danger to the life and health of users of Insite.  The 

CDSA causes these persons to be in the “catch-22” described by Beetz J.  These persons are 

compelled to make the dramatic choice between the commission of a crime to access safe 

injection health services or suffer the risk of death and the adverse health consequences caused 

by unsafe injection.  These risks include the risk of Hepatitis C, HIV/AIDS and death caused by 

overdose.  

22. This state-imposed “catch-22” therefore deprives these persons from having essential and timely 

access to medical treatment for their addiction, interferes with their physical and psychological 

integrity and causes them to suffer serious state-imposed psychological stress.
34

 

                                                 
31

 Chaoulli v. Quebec (A.G.), [2005] 1 S.C.R. 791 (“Chaoulli”) 
32

 Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 (“Rodriguez”) at ¶ 137; New Brunswick v. G.(J.) [1999] 3 

S.C.R. 46 at ¶ 61;  Blencoe at ¶ 56.   
33

 Morgentaler at p. 90  
34

 Record, Vol. IV, Affidavit of Dean Wilson sworn September 25, 2007 p. 45, ¶ 14 
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23. It is not, as the Appellants argue, “the substances the individuals want to use [that] are at the root 

of their health problems”.
35

  This is akin to arguing that a woman who requires access to a safe 

abortion has no one but herself to blame for having had sex in the first place.  In addition, it is the 

illness itself that causes users of Insite to suffer the health dangers and problems associated with 

unsafe injection.  It can be reasonably inferred from the evidence that the criminal prohibition 

under the CDSA contributes to these health dangers and problems.
36

  Therefore, the deprivation 

of security of the person by the state is even more egregious.  The CDSA not only prevents access 

to a health service but contributes to the aforesaid health risks at first instance. 

24. Accordingly, the life and security of the person interests of users of Insite are violated by the 

CDSA. 

Violation of the Principles of Fundamental Justice 

25. The deprivation of life, liberty and security of the person requires an analysis of the principles of 

fundamental justice.   Principles of fundamental justice in this case have been violated.  Sections 

4(1) and 5(1) of the CDSA are unconstitutionally arbitrary, overbroad and grossly 

disproportionate, amongst other things. 

26. This Court has recognized that the delineation of the principles of fundamental justice must 

inevitably take into account the societal nature of our collective existence.
37

  Accordingly, 

societal values must be considered in determining the content of fundamental justice.   

27. Further, when analyzing fundamental justice and considering the concepts of arbitrariness, 

overbreadth and gross disproportionality, it is submitted that this Court must consider the value 

that Canadians place on universal access to health care and the respect for the human dignity of 

all individuals, including the most marginalized in society. 

28. Further, it is submitted that the more serious the deprivation of life, liberty and security of the 

person, the less onerous the burden ought to be to prove a violation of fundamental justice.   

Charter deprivations with vastly different effects on the claimant should not be treated equally.  

                                                 
35

 Factum of the Appellants,  ¶ 91 
36

 Supra, note 5 
37

 R. v Malmo-Levine, [2003] 3 S.C.R 571 at ¶ 99  
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For example, the risk of serving a short prison sentence is less severe than the risk of losing one’s 

life.  This approach was characterized by the Chief Justice in Chaoulli in the context of the 

principle of arbitrariness: 

The question in every case is whether the measure is arbitrary in the sense of bearing no 

real relation to the goal and hence being manifestly unfair.  The more serious the 

impingement on the person's liberty and security, the more clear must be the connection, 

in theory and in fact, between the measure that puts life at risk and the legislative goals. 

Chaoulli at ¶ 131 [emphasis added] 

29. The CCLA submits the Chief Justice’s characterization should not be restricted to arbitrariness 

but extended to all principles of fundamental justice. 

30. The CCLA further submits that the s. 7 deprivations imposed on users of Insite is extremely 

severe because of the pre-existing disadvantages from which those persons suffer.  Addiction, 

poverty, mental and physical disabilities and homelessness are but a few of these pre-existing 

disadvantages.  These persons are among the most poor in Canada.  Therefore, the burden on 

these persons to demonstrate a violation of fundamental justice should be lowered 

proportionately with the severity of the Charter deprivation. 

31. Insite, with the support of the Government of British Columbia, is seeking to provide safe 

injection heath services to users of Insite who are suffering from addiction.   It is undeniable that 

addiction is an illness and that the users of Insite are amongst the most vulnerable in Canadian 

society.    Criminal liability should not be imposed upon those who cannot, by reason of their 

addiction or disability, adhere to a criminal law without risking death or severe health 

consequences.   The criminal law has historically recognized the injustice of punishing persons 

who have committed “wrongful acts” under circumstances where they had no viable or 

reasonable choice available to them.
38

  For the users of Insite, the CDSA imposes criminal 

liability where no such reasonable choice exists. 

32. It is submitted that the principles of fundamental justice are violated where there is a blanket 

deprivation of a right that does little or nothing to advance the state’s interest.
39

   It is submitted 

that the federal government’s current position in the litigation does little or nothing to advance 

                                                 
38

 Perka v. The Queen, [1984] 2 S.C.R. 232 at 250 - 251; see also Parker at ¶¶ 136-137   
39

 R. v. Heywood, [1994] 3 S.C.R. 761 pp. 792-93; Rodriguez, supra note 29 at p. 594; see also Parker at ¶¶ 113 and 117.  

 



- 9 - 

the state’s interest in this case and severely undermines the health and safety of the users of 

Insite.  In the circumstances, ss. 4(1) and 5(1) of the CDSA are arbitrary, overbroad and grossly 

disproportionate. 

No justification under s. 1 

33. If this Court agrees that there are violations of s. 7 in this case, it is submitted that the 

government bears the burden of providing evidence-based justifications for those violations 

under s. 1 of the Charter.  It is further submitted that the government has not met this burden. 

Part IV – Submissions on Costs 

34. The CCLA does not seek costs and asks that costs not be awarded against it. 

Part V – Position on Legal Issues and Oral Argument 

35. The CCLA requests leave from this Court to present oral argument at the hearing of this appeal.  

Any such oral argument would be confined to the issues raised in this factum.  The CCLA 

submits that an oral argument would be of assistance to this court in its hearing of the issues 

described herein by presenting a unique viewpoint on those issues. 

36. With respect to the legal issues which form the basis of this intervention, the CCLA submits the 

following:  ss. 4(1) and 5(1) of the CDSA infringe s. 7 of the Charter by depriving users of Insite 

of the rights to life, liberty and security of the person in a manner that is not in accordance with 

the principles of fundamental justice. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

Date:  April 13, 2011 
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