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1 Al l  r e f e r e nc e s  t o  t he  I NA a r e  t o  t ha t  s t a t u t e ,  a s
a me nde d ,  i nc l ud i ng  a me ndme n t s  ma de  by  t he  I l l e ga l  I mmi g r a t i on
Re f o r m a nd  I mmi g r a n t  Re s pons i b i l i t y  Ac t  o f  1996  ( I I RI RA) ,
e na c t e d  a s  Di v i s i on  C o f  t he  De pa r t me n t s  o f  Comme r c e ,  J u s t i c e ,
a nd  St a t e ,  a nd  t he  J ud i c i a r y  Appr op r i a t i ons  Ac t  f o r  1997 ,  Pub .
L.  No .  104 - 208 ,  110  St a t .  3009  ( Se p t e mbe r  30 ,  1996 ) .

2 The r e  a r e  c e r t a i n  e xc e p t i ons .   Fo r  e xa mp l e ,  s t owa wa ys
a r e  i ne l i g i b l e  t o  a pp l y  f o r  a dmi s s i on  unde r  I NA s e c t i on
235 ( a ) ( 2 )  a nd  8  C. F. R.  s e c t i on  235 . 1 ( d ) ( 4 ) ,  a nd  Cub a ns  who
a r r i ve  by  a i r  a t  a  po r t  o f  e n t r y  i n  a c c o r da nc e  wi t h  I NA
s e c t i on  235 ( b ) ( 1 ) ( F)  a nd  8  C. F. R.  s e c t i on  235 . 3 ( b ) ( 1 ) ( i ) ,  a r e
no t  p r oc e s s e d  t h r ough  e xpe d i t e d  r e mova l .   I n  a dd i t i on ,  a
s pe c i a l  p r oc e s s  e x i s t s  f o r  a l i e n s  r e mova b l e  unde r  I NA s e c t i on
235 ( c )  whe r e  t he  i mmi g r a t i on  o f f i c e r  o r  I mmi g r a t i on  J udge
s us pe c t s  t ha t  t he  a l i e n  i s  i na dmi s s i b l e  unde r  I NA s e c t i on
212 ( a ) ( 3 ) ( A) ( i ) ( I )  o r  ( A) ( i i i ) ( Se c u r i t y  r e l a t e d  g r o unds ) .   8
C. F. R.  s e c t i on  235 . 8 .
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I . I NTRODUCTI ON

Se c t i on  235 ( b ) ( 1 )  o f  t he  I mmi g r a t i on  a nd  Na t i ona l i t y  Ac t
( I NA) 1 p r ov i de s  f o r  e xpe d i t e d  r e mova l  o f  c e r t a i n
i na dmi s s i b l e  a l i e n s .   Spe c i f i c a l l y ,  t hos e  a r r i v i ng  a l i e n s
de e me d  i na dmi s s i b l e  t o  t he  Un i t e d  St a t e s  pu r s ua n t  t o  I NA
s e c t i ons  212 ( a ) ( 6 ) ( C) ( f r a ud  o r  mi s r e p r e s e n t a t i on )  o r
212 ( a ) ( 7 ) ( l a c k  o f  p r ope r  doc ume n t s )  s ha l l  be  o r de r e d
r e move d  f r om t he  Un i t e d  St a t e s  by  a n  o f f i c e r  o f  t he
I mmi g r a t i on  a nd  Na t u r a l i z a t i on  Se r v i c e  ( I NS)  wi t hou t
r e f e r r a l  f o r  a  he a r i ng  be f o r e  a n  I mmi g r a t i on  J udge .  2 
Eve n  i n  t he  e xpe d i t e d  r e mova l  p r oc e s s ,  ho we ve r ,  t he r e  a r e
t wo  p r oc e du r e s  t ha t  wi l l  p e r mi t  s uc h  c a s e s  t o  be  do c ke t e d
wi t h  t he  I mmi g r a t i on  Cour t  -  c r e d i b l e  f e a r  a nd  c l a i me d
s t a t u s  r e v i e ws .

A. CREDI BLE FEAR REVI EW

The  f i r s t  p r oc e du r e  r e l a t e s  t o  r e v i e w o f  c r e d i b l e
f e a r  de t e r mi na t i ons .   The  c r e d i b l e  f e a r  s t a nda r d  i s
de f i ne d  a s  “ a  s i gn i f i c a n t  pos s i b i l i t y ,  t a k i ng  i n t o
a c c oun t  t he  c r e d i b i l i t y  o f  t he  s t a t e me n t s  ma de  by
t he  a l i e n  i n  s uppo r t  o f  t he  a l i e n ’ s  c l a i m a nd  s uc h
o t he r  f a c t s  a s  a r e  known  t o  t he  o f f i c e r ,  t ha t  t he
a l i e n  c ou l d  e s t a b l i s h  e l i g i b i l i t y  f o r  a s y l um unde r
s e c t i on  208 . ”   I NA s e c t i on  235 ( b ) ( 1 ) ( B) ( v ) .   I n
a dd i t i on ,  t he  r e gu l a t i ons  ma ke  i t  c l e a r  t ha t  t he
I mmi g r a t i on  J udge ’ s  r e v i e w i s  a  de  novo  r e v i e w o f
t he  I NS’ s  c r e d i b l e  f e a r  de t e r mi na t i o n .   8  C. F. R.
s e c t i on  3 . 42 ( d ) .   



3 The  i n t e r i m r e gu l a t i on ,  e f f e c t i ve  Apr i l  1 ,  1997 ,
i nc l ude s  c l a i me d  s t a t u s  r e v i e w f o r  a l i e n s  who  c l a i m unde r  oa t h
t o  be  Un i t e d  St a t e s  c i t i z e ns .   Se e  8  C. F. R.  s e c t i on
235 . 3 ( b ) ( 5 ) .

4 Se e  8  C. F. R.  s e c t i on  235 . 6 ( a ) ( 2 ) ( i i ) .

5Cl a i ms  t o  Un i t e d  St a t e s  c i t i z e ns h i p  a r e  o f t e n  c ompl e x  a nd
ma y  r e qu i r e  t ha t  t he  a l i e n  ob t a i n  doc ume n t a t i on  t o  s uppo r t  t he
c l a i m.   Ne ve r t he l e s s ,  t he s e  c a s e s  wi l l  be  he a r d  a s
e xpe d i t i ous l y  a s  pos s i b l e .
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I f  a n  a l i e n  i n  e xpe d i t e d  r e mova l  e xp r e s s e s  a  f e a r  o f
pe r s e c u t i on ,  o r  a n  i n t e n t i on  t o  a pp l y  f o r  a s y l um,
t ha t  a l i e n  wi l l  be  r e f e r r e d  t o  a n  I NS o f f i c e r  f o r  a
c r e d i b l e  f e a r  de t e r mi na t i on .   I f  t he  I NS o f f i c e r
de t e r mi ne s  t ha t  t he  a l i e n  ha s  no t  e s t a b l i s he d  a
c r e d i b l e  f e a r  o f  pe r s e c u t i on  ( a nd  a n  I NS s upe r v i s o r
c onc u r s ) ,  t h e  a l i e n  ma y  r e que s t  r e v i e w o f  t ha t
de t e r mi na t i on  by  a n  I mmi g r a t i on  J udg e  on  t he  I NS
Re c o r d  o f  Ne ga t i ve  Cr e d i b l e  Fe a r  Fi n d i ng  a nd  Re que s t
f o r  Re v i e w by  I mmi g r a t i on  J udge  ( I NS Fo r m I - 869 ) .  
Tha t  r e v i e w mus t  be  “ c onc l ude d  a s  e x pe d i t i ous l y  a s
pos s i b l e ,  t o  t he  ma x i mum e x t e n t  p r a c t i c a b l e  wi t h i n
24  hou r s ,  bu t  i n  no  e ve n t  l a t e r  t ha n  7  da ys  a f t e r
t he  da t e  o f  t he  de t e r mi na t i on  [ by  t h e  s upe r v i s o r y
a s y l um o f f i c e r ]  .  .  .  . ”   I NA s e c t i o n
235 ( b ) ( 1 ) ( B) ( i i i ) ( I I I ) .   

B. CLAI MED STATUS REVI EW

The  s e c ond  p r oc e du r e  pe r mi t s  a n  a l i e n  i n  e xpe d i t e d
r e mova l  who  c l a i ms  unde r  oa t h  t o  be  a  Un i t e d  St a t e s
c i t i z e n 3,  t o  ha ve  be e n  l a wf u l l y  a dmi t t e d  f o r
pe r ma ne n t  r e s i de nc e ,  t o  ha ve  be e n  a d mi t t e d  a s  a
r e f uge e ,  o r  t o  ha ve  be e n  g r a n t e d  a s y l um,  t o  ob t a i n
r e v i e w o f  t ha t  c l a i m by  a n  I mmi g r a t i on  J udge  whe r e
I NS de t e r mi ne s  t ha t  t he  a l i e n  ha s  no  s uc h  c l a i m
( c l a i me d  s t a t u s  r e v i e w) . 4  Al t hough  no t  r e qu i r e d  by
s t a t u t e  o r  r e gu l a t i on ,  c l a i me d  s t a t u s  r e v i e w c a s e s
( e xc e p t  c a s e s  i nvo l v i ng  c l a i ms  t o  Un i t e d  St a t e s
c i t i z e ns h i p ) 5 wi l l  b e  he a r d ,  t o  t he  ma x i mum e x t e n t
p r a c t i c a l ,  wi t h i n  t he  s a me  t i me  f r a me  a s  c r e d i b l e
f e a r  r e v i e w c a s e s  (  wi t h i n  24  hou r s  t o  t he  e x t e n t
p r a c t i c a b l e ,  bu t  no t  mor e  t ha n  7  d a y s  f r o m t h e
f i l i n g  o f  t h e  c h a r g i n g  d o c u me n t ) .   Se e  s e c t i on
I I I  e n t i t l e d  “ Fi l i ng  o f  Cha r g i ng  Doc ume n t . ”

I I . CASE SCHEDULI NG -  CREDI BLE FEAR AND CLAI MED STATUS



6 Se e  8  C. F. R.  s e c t i on  235 . 3 ( e )  r e l a t i ng  t o  de t e n t i on  i n
non - Se r v i c e  f a c i l i t i e s .

7 I NA s e c t i on  235 ( b ) ( 1 ) ( B) ( i i i ) ( I V)  p r ov i de s  t ha t  a n  a l i e n
i n  e xpe d i t e d  r e mova l  “ s ha l l  be  de t a i ne d  pe nd i ng  a  f i na l
de t e r mi na t i on  o f  c r e d i b l e  f e a r  o f  pe r s e c u t i on  .  .  .  . ”   The
r e gu l a t i ons  p r ov i de  f o r  r e l e a s e  on  pa r o l e  f o r  me d i c a l
e me r ge nc i e s  o r  f o r  a  l e g i t i ma t e  l a w e n f o r c e me n t  ob j e c t i ve .   8
C. F. R.  s e c t i ons   235 . 3 ( b ) ( 2 ) ( i i i )  a nd  ( b ) ( 4 ) ( i i ) ( c r e d i b l e  f e a r
r e v i e w c a s e s ) ;  8  C. F. R.  s e c t i on  235 . 3 ( b ) ( 5 ) ( i ) ( c l a i me d  s t a t u s
r e v i e w c a s e s ) .

8 8  C. F. R.  s e c t i on  235 . 6 ( a ) ( 2 ) .
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REVI EWS 

I t  i s  a n t i c i pa t e d  t ha t  t he  ma j o r i t y  o f  t h e s e  c a s e s  wi l l
be  he a r d  a t  e s t a b l i s he d  I NS de t e n t i on  c e n t e r s  ( Se r v i c e
Pr oc e s s i ng  Ce n t e r s  ( SPCs )  a nd  c on t r a c t  f a c i l i t i e s ) .  
Howe ve r ,  we  a l s o  a n t i c i pa t e  t ha t  t he  I NS wi l l  de t a i n
t he s e  a l i e n s  a t  o t he r  l oc a t i ons , 6 n e c e s s i t a t i ng  c ou r t s
t ha t  do  no t  no r ma l l y  he a r  de t a i ne d  c a s e s  t o  he a r  c r e d i b l e
f e a r  o r  c l a i me d  s t a t u s  r e v i e w c a s e s . 7  Fo r  t he  p r e s e n t
t i me ,  t he  I mmi g r a t i on  Cour t  wi l l  no t  u s e  t he  I n t e r a c t i ve
Sc he du l i ng  Sys t e m ( I SS)  t o  c a l e nda r  c r e d i b l e  f e a r  o r
c l a i me d  s t a t u s  r e v i e w c a s e s .   As  t ha t  t e c hno l ogy  be c ome s
mor e  wi de l y  i mp l e me n t e d ,  we  wi l l  r e v i s i t  t h i s  i s s ue .

The  As s i s t a n t  Ch i e f  I mmi g r a t i on  J udge s ,  i n  c oo r d i na t i on
wi t h  t he  Cour t  Admi n i s t r a t o r s ,  wi l l  e s t a b l i s h  c r e d i b l e
f e a r  r e v i e w c a l e nda r  t i me  i n  t he  J udge s ’  a ge nda s .   Th i s
wi l l  pe r mi t  de d i c a t e d  doc ke t  t i me  f o r  t he s e  c a s e s ,  i n  t he
s a me  wa y  t ha t  we  e s t a b l i s he d  a s y l um ( MA a nd  I A)  t i me  i n
1995  f o r  e xpe d i t e d  a s y l um c a s e s .   

I I I . FI LI NG OF CHARGI NG DOCUMENT

The  c ha r g i ng  doc ume n t  f o r  c r e d i b l e  f e a r  a nd  c l a i me d
s t a t u s  r e v i e w c a s e s  i s  t he  No t i c e  o f  Re f e r r a l  t o
I mmi g r a t i on  J udge  ( Fo r m I - 863 ) . 8  Th i s  doc ume n t  i s
c ons i de r e d  t o  be  a  c ha r g i ng  doc ume n t  i n  a c c o r da nc e  wi t h  8
C. F. R.  s e c t i on  3 . 13 ,  a nd  t hus  j u r i s d i c t i o n  ve s t s  wi t h  t he
I mmi g r a t i on  Cour t  upon  i t s  f i l i ng .   8  C. F. R.  s e c t i ons
3 . 14  a nd  3 . 42 ( a ) .   The  I NS s hou l d  f i l e  t h e  Fo r m I - 863
wi t h  t he  s a me  c ou r t  t ha t  t he y  wou l d  f i l e  a ny  o t he r
c ha r g i ng  doc ume n t .   The r e f o r e ,  ba s e  c i t i e s  wi t h  de t a i l
s i t e s  wi l l  a c c e p t  f i l i ngs  o f  t he  Fo r m I - 8 63  i n  t he  s a me
ma nne r  c u r r e n t l y  u t i l i z e d  f o r  f i l i ng  o t he r  c ha r g i ng
doc ume n t s .   Howe ve r ,  be c a us e  t i me  i s  o f  t he  e s s e nc e  wi t h
r e ga r d  t o  t he s e  e xpe d i t e d  c a s e s ,  a nd  i f  d i s t a nc e  f r om t he



9 The  a l i e n  s i gns  t he  r e ve r s e  o f  t h i s  f o r m a c knowl e dg i ng
r e c e i p t .
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c ou r t  r e nde r s  i t  i mpr a c t i c a l  f o r  t he  I NS t o  f i l e  t h e  Fo r m
I - 863  a nd  a c c ompa ny i ng  doc ume n t s  i n  pe r s o n ,  t he  Cou r t
Admi n i s t r a t o r  s ha l l  e s t a b l i s h  a  p r oc e du r e  t o  a l l ow f o r
t he  f i l i ng  o f  t he s e  doc ume n t s  by  f a x .   Fi l i n g  b y  f a x
s h a l l  b e  l i mi t e d  o n l y  t o  c r e d i b l e  f e a r  a n d  c l a i me d
s t a t u s  r e v i e w c a s e s .   The  p r oc e du r e  e s t a b l i s he d  by  t he
Cour t  Admi n i s t r a t o r  s ha l l  be  f o r wa r de d  t o  t he  Di s t r i c t
Di r e c t o r s / Of f i c e r s - i n - Cha r ge ;  Di s t r i c t  Co uns e l s / Se c t o r
Couns e l s ;  a nd  t o  a l l  I NS o f f i c e s  wi t h i n  t he  j u r i s d i c t i on
o f  t he  l oc a l  i mmi g r a t i on  c ou r t .   Suc h  p r o c e du r e  wi l l  a l s o
i nc l ude  a  me t hod  f o r  i mme d i a t e  t e l e phon i c  c on f i r ma t i on  by
t he  I NS t ha t  t he  Fo r m I - 863  f i l e d  v i a  f a x  ha s  be e n
r e c e i ve d  by  t he  i mmi g r a t i on  c ou r t .

Cou r t  Admi n i s t r a t o r s  wi l l  a l s o  e s t a b l i s h  a  s y s t e m t o
e ns u r e  p r omp t  ANSI R da t a  e n t r y  a nd  ROP c r e a t i on .   Fo r
e xa mpl e ,  a  s e pa r a t e  box  c ou l d  be  s e t  a s i d e  i n t o  wh i c h
For ms  I - 863  wou l d  be  p l a c e d ,  a nd  c e r t a i n  s t a f f  c ou l d  be
de s i gna t e d  t o  r e gu l a r l y  c he c k ,  r e t r i e ve  a nd  c r e a t e  ROPs
du r i ng  t he  c ou r s e  o f  e a c h  bus i ne s s  da y  f o r  a ny  ne w
f i l i ngs  ( i . e . ,  e ve r y  hou r  o r  ha l f  hou r ) .  

A. CREDI BLE FEAR REVI EW

The  r e gu l a t i ons  p r ov i de  t ha t  t he  I NS s ha l l  a l s o  f i l e
t he  “ wr i t t e n  r e c o r d”  a l ong  wi t h  t he  Fo r m I - 863 .   8
C. F. R.  s e c t i on  3 . 42 ( a ) .   The  s t a t u t e  de f i ne s  t he
r e c o r d  t o  i nc l ude  “ a  s umma r y  o f  t he  ma t e r i a l  f a c t s
a s  s t a t e d  by  t he  a pp l i c a n t ,  s uc h  a dd i t i ona l  f a c t s
( i f  a ny )  r e l i e d  upon  by  t he  o f f i c e r ,  a nd  t he
o f f i c e r ’ s  a na l y s i s  o f  why ,  i n  l i gh t  o f  s uc h  f a c t s ,
t he  a l i e n  ha s  no t  e s t a b l i s he d  a  c r e d i b l e  f e a r  o f
pe r s e c u t i on .   A c opy  o f  t he  o f f i c e r ’ s  no t e s  s ha l l  
be  a t t a c he d  t o  t he  wr i t t e n  s umma r y . ”   I NA s e c t i on
235 ( b ) ( 1 ) ( B) ( i i i ) ( I I ) ;  s e e  a l s o  8  C. F. R.  s e c t i ons
208 . 30 ( f )  a nd  235 . 3 ( b ) ( 2 ) ( i ) .   The r e f o r e ,  t he
I mmi g r a t i on  Cour t  s hou l d  r e c e i ve  t he  Fo r m I - 863 ;  t he
Re c o r d  o f  Swor n  St a t e me n t  i n  Pr oc e e d i ngs  Unde r
Se c t i on  235 ( b ) ( 1 )  o f  t he  Ac t  ( Fo r m I - 867AB) ;  t he
No t i c e  a nd  Or de r  o f  Expe d i t e d  Re mova l  ( Fo r m I - 860 ) ; 9 
t h e  Re c o r d  o f  Ne ga t i ve  Cr e d i b l e  Fe a r  Fi nd i ng  a nd
Re que s t  f o r  Re v i e w by  I mmi g r a t i on  J u dge  ( Fo r m I -
869 ) ;  t he  Re c o r d  o f  De t e r mi na t i on / Cr e d i b l e  Fe a r
Wor ks he e t  ( I NS APSO Fo r m E) ,  a nd  a ny  o t he r
ma t e r i a l s ,  s uc h  a s  t he  I NS o f f i c e r ’ s  no t e s ,  t ha t  a r e
f i l e d  wi t h  t he  Fo r m I - 863 .
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B. CLAI MED STATUS REVI EW

I n  c l a i me d  s t a t u s  r e v i e w c a s e s ,  t he  I NS wi l l  f i l e
wi t h  t he  c ou r t ,  t h e  Fo r m I - 863  a nd  t he  e xpe d i t e d
o r de r  o f  r e mova l  ( Fo r m I - 860 ) i s s ue d  by  t he
i mmi g r a t i on  o f f i c e r .   8  C. F. R.  s e c t i on  235 . 3  ( b ) ( 5 ) .  
 No  o t he r  doc ume n t s  a r e  r e qu i r e d  t o  be  f i l e d  by  t he
I NS.

I V. CREATI ON OF THE RECORD OF PROCEEDI NG

A Re c o r d  o f  Pr oc e e d i ng  ( ROP)  wi l l  be  c r e a t e d  f o r  e a c h
c r e d i b l e  f e a r  a nd  c l a i me d  s t a t u s  r e v i e w c a s e .   ROPs  f o r
t he s e  c a s e s  wi l l  be  RED i n  c o l o r .   Cou r t  Admi n i s t r a t o r s
mus t  e n s u r e  t ha t  ROPs  a r e  c r e a t e d  e xpe d i t i ous l y .   The
goa l  s hou l d  be  t o  ha ve  t he  ROP c r e a t e d  wi t h i n  2  hou r s  o f
ha v i ng  r e c e i ve d  t he  c ha r g i ng  doc ume n t .   A t a pe  e nve l ope
s ha l l  be  i nc l ude d  i n  e a c h  ROP.   

Bo t h  c r e d i b l e  f e a r  a nd  c l a i me d  s t a t u s  r e v i e w c a s e  ROPs
s hou l d  be  s e t  up  s uc h  t ha t  t he  l e f t  s i de  o f  t he  ROP wi l l
c on t a i n  t he  I mmi g r a t i on  J udge  wor ks he e t  ( a dmi n i s t r a t i ve
s i de )  a nd  t he  r i gh t  s i de  s hou l d  c on t a i n  t he  Fo r m I - 863 ,
a ny  s ubmi s s i ons  f i l e d  a l ong  wi t h  t he  Fo r m I - 863 ,  a ny
wr i t t e n  he a r i ng  no t i c e ( s )  a nd  t he  t a pe  e n ve l ope .   Ta pe s
a nd  ROP l a be l i ng  s hou l d  be  done  a c c o r d i ng  t o  t he  Un i f o r m
Doc ke t i ng  Sys t e m Ma nua l .

A. CREDI BLE FEAR REVI EW

The  r e gu l a t i ons  p r ov i de  t ha t  t he  ROP i n  c r e d i b l e
f e a r  r e v i e w c a s e s  s ha l l  NOT b e  me r ge d  wi t h  a ny  l a t e r
p r oc e e d i ng  i nvo l v i ng  t he  s a me  a l i e n .   8  C. F. R.
s e c t i on  3 . 42 ( b ) .   Onc e  t he  he a r i ng  i s  c omp l e t e d ,  t he
ROP c a n  be  r e t i r e d ,  u t i l i z i ng  t he  s a me  p r oc e du r e  a s
wi t h  a ny  o t he r  ROP r e t i r e me n t .

B. CLAI MED STATUS REVI EW

I f  t he  I mmi g r a t i on  J udge  de t e r mi ne s  t ha t  t he  a l i e n
ha s  no  c l a i m t o  s t a t u s  a nd  t hus  a f f i r ms  t he
e xpe d i t e d  r e mova l  o r de r  o f  t he  i mmi g r a t i on  o f f i c e r ,
t he  ROP s hou l d  be  f i l e d  wi t h  t he  c l o s e d  r e c o r d  f i l e s
a nd  r e t i r e d  a c c o r d i ng  t o  t he  Un i f o r m Doc ke t i ng
Ma nua l .   Howe ve r ,  i f  t h e  I mmi g r a t i on  J udge  f i nds
t ha t  t he  a l i e n  ha s  e s t a b l i s he d  a  c l a i m t o  s t a t u s ,
t he  o r de r  o f  t he  i mmi g r a t i on  o f f i c e r  wi l l  be  va c a t e d
a nd  p r oc e e d i ngs  wi l l  be  t e r mi na t e d .   I n  t h i s
i n s t a nc e ,  t he  I NS c a n  e l e c t  t o  p l a c e  t he  a l i e n  i n
p r oc e e d i ngs  unde r  s e c t i on  240  o f  t he  I NA.   8  C. F. R.
235 . 3 ( b ) ( 5 ) ( i i ) .   Shou l d  t he  a l i e n  b e  p l a c e d  i n  240
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p r oc e e d i ngs ,  t he  c l a i me d  s t a t u s  ROP s h o u l d  b e
me r g e d  wi t h  t he  ROP c r e a t e d  f o r  t he  240  p r oc e e d i ngs .
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V. NOTI CE OF THE PROCEEDI NG -  CREDI BLE FEAR AND CLAI MED
STATUS REVI EWS

Spe c i a l  he a r i ng  no t i c e s  ha ve  be e n  c r e a t e d  i n  ANSI R f o r
t he s e  c a s e s .   Fo r  c r e d i b l e  f e a r  r e v i e w c a s e s ,  t he  he a r i ng
no t i c e  i s  e n t i t l e d  “ No t i c e  o f  Re v i e w o f  Cr e d i b l e  Fe a r
De t e r mi na t i on . ”  Fo r  c l a i me d  s t a t u s  r e v i e w c a s e s ,  t he
he a r i ng  no t i c e  i s  e n t i t l e d  “ No t i c e  o f  Re v i e w o f  Cl a i me d
St a t u s . ”

The s e  he a r i ng  no t i c e s  s hou l d  be  s e r ve d  i n  pe r s on ,  i f
p r a c t i c a b l e .   I f  i n - pe r s on  s e r v i c e  i s  no t  p r a c t i c a b l e ,
t he n  t he  he a r i ng  no t i c e  mus t  be  s e n t  t o  t he  a l i e n  i n  c a r e
o f  h i s  o r  he r  c u s t od i a l  a u t ho r i t y  by  a n  a pp r op r i a t e
ove r n i gh t  c ou r i e r .   Due  t o  t he  e xpe d i t e d  na t u r e  o f  t he
p r oc e e d i ngs ,  we  s hou l d  a t t e mp t  t o  s e r ve  t he  he a r i ng
no t i c e  wi t h i n  24  hou r s  o f  r e c e i v i ng  t he  Fo r m I - 863 .

VI . CONDUCT OF THE PROCEEDI NG -  CREDI BLE FEAR AND CLAI MED
STATUS REVI EWS

The  r e gu l a t i ons  p r ov i de  t ha t  “ c r e d i b l e  f e a r
de t e r mi na t i ons  ma y  be  r e v i e we d  by  t he  I mmi g r a t i on  J udge
by  t e l e phone  c on f e r e nc e  c a l l  wi t hou t  t he  c ons e n t  o f  t he
a l i e n . ”   8  C. F. R.  s e c t i on  3 . 25 ( c ) .   The r e f o r e ,  i t  i s
a n t i c i pa t e d  t ha t  whe r e  t he  a l i e n  i s  de t a i ne d  a t  a
l oc a t i on  r e mo t e  f r om a n  i mmi g r a t i on  c ou r t ,  c r e d i b l e  f e a r
r e v i e ws  wi l l  be  c onduc t e d  by  t e l e phone  c o n f e r e nc e .  
Add i t i ona l l y ,  t hos e  c ou r t s  e qu i ppe d  wi t h  v i de o
t e l e c on f e r e nc i ng  e qu i pme n t  ma y  u s e  i t  t o  c onduc t  t h e
p r oc e e d i ngs .   Howe ve r ,  whe r e  a l i e n s  a r e  d e t a i ne d  a t  t he
s a me  l oc a t i on  a s  t he  I mmi g r a t i on  Cour t  ( SPCs ,  c on t r a c t
f a c i l i t i e s ) ,  t h e  r e v i e w ma y  p r oc e e d  i n  pe r s on .

The  I mmi g r a t i on  J udge  mus t  t a pe  r e c o r d  t h e  r e v i e w.  
Al t hough  t he  t a pe  wi l l  no t  no r ma l l y  be  t r a n s c r i be d ,  t he
t a pe  wi l l  r e ma i n  i n  t he  ROP.

The  I mmi g r a t i on  J udge  ma y  “ r e c e i ve  i n t o  e v i de nc e  a n y  o r a l
o r  wr i t t e n  s t a t e me n t  wh i c h  i s  ma t e r i a l  a n d  r e l e va n t  t o
a ny  i s s ue  i n  t he  r e v i e w. ”   8  C. F. R.  s e c t i on  3 . 42 ( c ) .  
Th i s  r e gu l a t o r y  p r ov i s i on  mus t  be  i n t e r p r e t e d  i n  ha r mony
wi t h  t he  f a c t  t ha t  t he  c r e d i b l e  f e a r  r e v i e w,  a s  we l l  a s
c l a i me d  s t a t u s  r e v i e w p r oc e e d i ngs  t a ke s  p l a c e  wi t h i n  t he
c on t e x t  o f  e xpe d i t e d  r e mova l ,  howe ve r   a t  t he  s a me  t i me
t he  c ou r t  i s  r e s pons i b l e  f o r  e n s u r i ng  t ha t  due  p r oc e s s  i s
ma i n t a i ne d .   

Cr e d i b l e  f e a r  r e v i e w p r oc e e d i ngs   s hou l d  no t  be  a s  i n -
de p t h  a s  a  f u l l  a s y l um he a r i ng .   Al l  r e qu e s t s  f o r
c on t i nua nc e  mus t  be  c ons i de r e d  i n  l i gh t  o f  t he



10 The  s t a t u t e  p r ov i de s  t ha t  “ [ a n  a l i e n  wh o  i s  e l i g i b l e
f o r  a  [ c r e d i b l e  f e a r ]  i n t e r v i e w ma y  c ons u l t  wi t h  a  pe r s on  o r
pe r s ons  o f  t he  a l i e n ’ s  c hoos i ng  p r i o r  t o  t he  i n t e r v i e w o r  a ny
r e v i e w t he r e o f ,  a c c o r d i ng  t o  r e gu l a t i ons  p r e s c r i be d  by  t he
At t o r ne y  Ge ne r a l . ”   I NA s e c t i on  235 ( b ) ( 1 ) ( B) ( i v ) ;  8  C. F. R.
s e c t i on  235 . 3 ( b ) ( 4 ) ( i i ) .   The  r e gu l a t i ons  p r ov i de  t ha t  “ [ t ] he
a l i e n  ma y  c ons u l t  wi t h  a  pe r s on  o r  pe r s ons  o f  t he  a l i e n ’ s
c hoos i ng  p r i o r  t o  t he  r e v i e w. ”   8  C. F. R.  s e c t i on  3 . 42 ( c ) .   I n
t he  d i s c r e t i on  o f  t he  I mmi g r a t i on  J udge  i n  a n  i nd i v i dua l  c a s e ,
pe r s ons  wi t h  whom t he  a l i e n  c ons u l t e d  ma y  be  p r e s e n t  a t  t he
r e v i e w.   Howe ve r ,  no t h i ng  i n  t he  s t a t u t e ,  r e gu l a t i ons  o r  t h i s
OPPM e n t i t l e s  a n  a t t o r ne y  t o  ma ke  a n  ope n i ng  s t a t e me n t ,  c a l l
a nd  que s t i on  wi t ne s s e s ,  c r o s s  e xa mi ne ,  ob j e c t  t o  wr i t t e n
e v i de nc e ,  o r  ma ke  a  c l o s i ng  a r gume n t .  
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s t a t u t o r i l y - ma nda t e d  t i me  f r a me s  f o r  s uc h  r e v i e w a nd  t he
f a c t  t ha t  t he s e  p r oc e e d i ngs  oc c u r  wi t h i n  t he  c on t e x t  o f
e xpe d i t e d  r e mova l .  

I f  a n  i n t e r p r e t e r  i s  ne c e s s a r y ,  t he  I mmi g r a t i on  Cour t
s ha l l  p r ov i de  one .   8  C. F. R.  s e c t i on  3 . 42 ( c ) .   I f  t he r e
i s  s u f f i c i e n t  a dva nc e  no t i c e ,  t he n  a  c on t r a c t  i n t e r p r e t e r
s ha l l  be  o r de r e d .   Howe ve r ,  g i ve n  t he  e xp e d i t e d  na t u r e  o f
t he s e  r e v i e ws ,  t he  AT&T La ngua ge  Li ne  wi l l  be  u s e d
e x t e ns i ve l y  i n  bo t h  c r e d i b l e  f e a r  a nd  c l a i me d  s t a t u s
r e v i e w p r oc e e d i ngs .   The  Cour t  Admi n i s t r a t o r  s hou l d
c on t a c t  t he  AT&T La ngua ge  Li ne  t o  a l e r t  t he m o f  t he  ne e d
f o r  e xpe d i t e d  a c c e s s  f o r  t he s e  p r oc e e d i ng s .

The r e  i s  no  r i gh t  t o  r e p r e s e n t a t i on  p r i o r  t o  o r  du r i ng
t he  r e v i e w,  e i t he r  i n  t he  s t a t u t e  o r  t he  r e gu l a t i on . 10 
Howe ve r ,  t he  a l i e n  c a n  c ons u l t  wi t h  a  pe r s on ,  wh i c h  c ou l d
be  a n  a t t o r ne y .   Shou l d  t he  a l i e n  c ons u l t  wi t h  a n
a t t o r ne y ,  t he r e  i s  no  ne e d  t o  r e qu i r e  s ub mi s s i on  o f  a
No t i c e  o f  En t r y  o f  Appe a r a nc e  ( Fo r m EOI R- 28 ) .

VI I . I MMI GRATI ON J UDGE’ S ORDER -  CREDI BLE FEAR AND
CLAI MED STATUS REVI EWS

For  c r e d i b l e  f e a r  r e v i e w c a s e s ,  t he  I mmi g r a t i on  J udge
mus t  c omp l e t e  t he  Cr e d i b l e  Fe a r  wor ks he e t  a nd  r e nde r  a
p r ompt  de c i s i on .   The  de c i s i on  o f  t he  I mmi g r a t i on  J udge
s ha l l  be  ma de  on  t he  s t a nda r d  o r de r  e n t i t l e d  I mmi g r a t i on
J udge  De c i s i on  on  Cr e d i b l e  Fe a r  Re v i e w.   I f  t he
I mmi g r a t i on  J udge  f i nds  t ha t  t he  a l i e n  ha s  no t
e s t a b l i s he d  a  c r e d i b l e  f e a r ,  o r  ha s  f a i l e d  t o  e s t a b l i s h
t he  c l a i me d  s t a t u s ,  t he  o r de r  o f  t he  I NS o f f i c e r  wi l l  be
a f f i r me d  a nd  t he  c a s e  r e ma nde d  t o  t he  I NS f o r  e xe c u t i on



11 Th i s  i s  t he  l a ngua ge  o f  8  C. F. R.  s e c t i o n  3 . 42 ( f ) .  
Howe ve r ,  8  C. F. R.  s e c t i on  208 . 30 ( f ) ( 2 )  p r ov i de s  t ha t  “ [ i ] f  t he
I mmi g r a t i on  J udge  c onc u r s  wi t h  t he  de t e r mi na t i on  o f  t he  a s y l um
of f i c e r  t ha t  t he  a l i e n  doe s  no t  ha ve  a  c r e d i b l e  f e a r  o f
pe r s e c u t i on ,  t he  c a s e  s ha l l  be  r e t u r ne d  t o  t he  Se r v i c e  f o r
r e mova l  o f  t he  a l i e n . ”   The  ou t c ome  i s  t he  s a me ,  a n d  t he
s t a nda r d  j udge ’ s  o r de r  wi l l  e n s u r e  un i f o r mi t y .

12 Fo r  c r e d i b l e  f e a r  c a s e s ,  t he  I NS s ha l l  i n s t i t u t e
r e mova l  p r oc e e d i ngs ,  du r i ng  wh i c h  t he  a l i e n  wi l l  ha ve  t he
oppo r t un i t y  t o  a pp l y  f o r  a s y l um.   8  C. F. R.  s e c t i on  3 . 42 ( f ) .  
Fo r  c l a i me d  s t a t u s  r e v i e w c a s e s ,  t he  I NS ma y  i n s t i t u t e  r e mova l
p r oc e e d i ngs  ( e xc e p t ,  obv i ous l y ,  f o r  c a s e s  i nvo l v i ng  U. S.
c i t i z e ns ) .   8  C. F. R.  s e c t i on  235 . 3 ( b ) ( 5 ) ( i v ) .
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o f  t he  e xpe d i t e d  r e mova l  o r de r . 11  I f  t he  I mmi g r a t i on
J udge  f i nds  t ha t  t he  a l i e n  ha s  e s t a b l i s he d  a  c r e d i b l e
f e a r ,  o r  e s t a b l i s he d  t he  c l a i me d  s t a t u s ,  t he n  t he
I mmi g r a t i on  J udge  s ha l l  va c a t e  t he  I NS’ s  o r de r  ( ma d e  on
For m I - 860 )  a nd  r e t u r n  t he  c a s e  t o  t he  I NS f o r  f u r t he r
a pp r op r i a t e  a c t i on . 12  8  C. F. R.  s e c t i ons  3 . 42 ( f )  a nd
208 . 30 ( f ) .   The r e  i s  no  a ppe a l  f r om t he s e  de c i s i ons .
The r e f o r e ,  no  No t i c e  o f  Appe a l  ( Fo r m EOI R- 26 )  s ha l l  be
g i ve n  t o  t he  a l i e n ,  a nd  t he s e  c a s e s  s ha l l  no t  be  p l a c e d
i n  a ny  c a l l - up  s y s t e m f o r  t he  f i l i ng  o f  a ppe a l s
s ubs e que n t  t o  t he  de c i s i on  o f  t he  I mmi g r a t i on  J udge .

VI I I . ROP FI LI NG AND RETI REMENT

The  f i l i ng  o f  t he  ROPs  a nd  r e t i r e me n t  s ho u l d  be  don e  i n
c on f o r mi t y  wi t h  t he  i n s t r uc t i ons  s e t  f o r t h  i n  t he  Un i f o r m
Doc ke t i ng  Ma nua l .   Re f e r e nc e  t he  ma nua l  f o r  i n s t r uc t i ons .

Any  que s t i ons  c onc e r n i ng  t he s e  p r oc e du r e s  s hou l d  be
d i r e c t e d  t o  you r  As s i s t a n t  Ch i e f  I mmi g r a t i on  J udge .

                         
Mi c ha e l  J .  Cr e ppy
Ch i e f  I mmi g r a t i on  J udge


