
The Mar ital 

Settlement

Agreem ent

What you’ ll f ind in this chapter:

➠ About your Marital Sett lement Agreement

➠ Sample Marital Sett lement Agreement

➠ Other factors to  consider

➠ Provisions you may add to your Agreement

➠ The Financial Affidavit
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This is an ea s i er step in the divorce pro cess because the har d

negotiations are behind you. The Marital Settlement Agreement simply

reduces to writing what you and your spouse have agreed upon.

It must be remembered that for the agreement to be approved by the

court, the court must agree the interests of the minor c hildren are properly

protected in terms of custody, visitation and support. The court must also

believe the agreement is basically fair and neither party used fraud, coercion

or threat in reaching agreement.

No two agreements are identical, of course, nor does the agreement have

to be complex.

A sample Mar ital Settlement Agreement is as follows:
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Additional terms

You’ll note there are several additional marital settlement provisions that may be

included in the Agreement:

• how you and your spouse will handle the filing of tax returns for the current

year (singly, jointly)

• whether support will include camp or college

• whether the wife wishes to—and can—resume her maiden name

• what the children’s surname shall be

• which spouse may claim the federal

d ep e n d e n cy tax exe m ption for th e

minor children

• that the agreement shall survive the

divorce and be enforceable in any

court of jurisdiction

• that both spouses agree to the terms of

the agreement

• that the financial statements are accurate

• that both spouses acknowledge rights to independent counsel

• that both spouses will sign all documents and undertake all acts contemplated

under the agreement

• that the agreement shall be b inding upon personal representatives

If you have

considerab le

property o r lack

confidence that you can

adequately p repare your

own agreement, then you

may want to  have a lawyer

hand le this part o f

the d ivorce.



The Financial Affidavit

Some states require both spouses to file a Financial Affidavit as part of

the agree m e n t. Its purpose is to all ow the co urt to determine th e

reasonableness of the agreement and whether child support is fair and

equitable given the financial circumstances of the parties.

Some states mandate use of their specific Financial Affidavit forms

which are available from the clerk of the divorce court. Many other states

a ll ow you to sub mit the inform a tion using any form a t — prov i d ed th e

inform a tion is reasonably deta il ed and un d er s ta n da b l e. It is yo ur

responsibility in either instance to make sure your Financial Affidavit is as

accurate as you can reasonably make it.

A sample of the Financial Affidavit found in this guide is as

follows:
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Preparing the

paper work for

cour t

➠ The documents you w ill need

➠ The nature o f the hearing

➠ The Judgement o f Divorce
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With your Marital Settlement Agreement completed, you and your

spouse can next prepare the divorce papers that must be filed in court.

Each sta te sets its own pro ced ures for pro ces s ing divorce ca s es.

Counties within a state may also adopt slightly different procedures than

those followed in other counties. The process described in this book follows

the more common procedures found in an overwhelming number of states.

Accordingly, while this guide gives you the information needed to

prepare your divorce papers in compliance with the rules in most states,

there may be specific requirements you must follow in your state. Most of the

specific requirements for your state can be found in the Appendix. It is

advisable to check with the cle rk of your  local divorce cour t for  the

requirements of that cour t.
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General requirements

Legal documents must be prepared following certain rather uniform

procedures and standards. These instructions apply to all doc uments in your

divorce whether filed in court or not.

• Use 8-1/2” x 11” white typing

paper. Some states still use 8-

1/2” x 14” legal bond paper,

and this document size

s h o uld be used in th es e

s ta tes. Some co urts als o

req uire a “b l ue backer.”

Check with the clerk of your

court for specific requirements. All documents should be neatly

typed double-spaced on one side only. Be sure to number each page.

Photocopies of the forms in the back of this guide may be submitted

to the court, but should be printed on one side only.

• Make certain that all documents are properly completed, signed and

notarized, where required. Do not le ave any blanks.

• Keep all documents in one f ile, and bring it with you to court.

Specific state requirements

In the App e n dix you will find specific  document prepara ti o n

instructions for your state. Each state has a slightly different format and

verbiage that it uses on its court papers and to caption documents. Unless you

comply with local rules, the court clerk will not accept your documents for

filing. Be sure to check with the clerk of the cour t regarding caption

requirements in your  area before filing any documents.

File o riginal

documents w ith

the court. Make add it ional

cop ies fo r your files and

for your spouse.
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Every caption includes:

• the name of the court

• the name of the parties

• title or heading of the doc ument

• the case number

The Appendix contains the information on how to properly caption

documents in your state. You may also examine documents from other court

cases to become more familiar with the format.

Below is a sample c aption:
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The documents you will need

Besides your Marital Settlement Agreement and Financial Statements,

the various documents needed to actually process the divorce are the

following:

• Divorce Complaint or Petition

• Appearance, Consent and Waiver

• Child Custody Jurisdiction Form

• Final Judgment of Divorce/Decree

of Dissolution of Marriage

• Certificate of Corroborating Witness

• Certificate of Divorce or Marriage Dissolution

Other forms may be required under local rules. Several states, for

in s ta n ce, req uire suppl e m e n tal fin a n cial inform a tion co n cerning chil d

s upp ort. California co urts ro utinely req uire co upl es to sign marri age

counseling waivers. Still other states have special forms for the assignment of

wages to pay child support.

In ad di ti o n, some sta tes still

req uire a summons or ci ta tion to

form a lly serve the divorce pap er s

upon the respondent spouse. Th e

Divorce Complaint or Petition would

be served together with the citation

after the original complaint has been

filed with the court.

Each add it ional

required  fo rm

should  be availab le from

the clerk o f the d ivorce

court o r o ther local

sources.

Because you and your

spouse are proceed ing

cooperatively w ith an

uncontested  d ivorce, it

should  no t be necessary

to  actually serve your

spouse, and therefore

there should  be no  need

for the citat ion or

summons. 



In an uncontested divorce, the respondent spouse (or both spouses) may sign

and file an Appeara nce, Consent a nd Wa iver, which is explained more fully in this

chapter, rather than employing a summons or citation.

The Divorce Complaint or Petition

The principal divorce doc ument is the Verified Divorce Complaint or Petition.

The Appendix will show you how to properly c aption the Complaint/Petition. The

contents of your Complaint will, at the least, include:

• the full names and social security numbers of both spouses

• your address and the length of time you and your spouse resided in the

county and state where the divorce is filed

• the date and place of your marriage

• the da te you and yo ur spouse

separated

• the age, occupa tion and

employment of both spouses

• the names and birth dates of any

children

• the grounds for divorce
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The Divorce

Complaint o r

Petit ion is your fo rmal

request to  the court to

d isso lve and end your

marriage.
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Answer and Affidavit in Support

of Final Judgment or Decree

As indicated earlier, this form can be used by both you and your spouse

to avoid formal service by summons. Ask the clerk of court if a summons will

be required even though your spouse files a written waiver in the Answer and

Affi dav i t.  The summons may be

available from the clerk’s office. If not,

you may usually obtain a summons

form at your local stationery store.

Some sta tes all ow joint divorce

petitions, and no Answer and Affidavit

need be filed if both spouses file

together.

With the Answer and Affidavit,

the signing spouse formally submits himself/herself to the j urisdiction of the

court and thus acknowledges the validity of the divorce or any other order

issued by the court.

In an uncontested divorce, this document will make it easier to process.

Once the respondent spouse signs this document, he or she need not

participate further in the divorce.
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In some states

formal service by

summons is st ill required ,

even though your spouse

has filed  an Answer and

Affidavit  to  your Petit ion

or Complaint.
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Child Custody Jurisdiction form

The Uniform Child Custody Jurisdiction Act, followed in all states,

requires use of this declaration if you have minor children. Both spouses must

make a formal declaration under oath stating:

• the number of minor children subject to custody orders

• their sex, social security numbers,

dates and places of birth

• that the child(ren) are not involved

in pri or divorce pro ceedings or

subject to other custody orders

• that neither spouse knows of any

pending custody action or claim

for custody by any third party

This product does not constitute the rendering of legal advice or services. This product is intended for informational use only and is not a substitute for
legal advice. State laws vary, so consult an attorney on all legal matters. This product was not prepared by a person licensed to practice law in this state.

The Child

Custody

Jurisd ict ion fo rm app lies

only if you have minor

child ren. Its purpose is to

give the court info rmation

by which the court can

determine whether it  has

proper jurisd ict ion to  issue

orders pertaining to  the

child ren.
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Notice of Hearing

When the date of your court hearing is set, some states require that both

parties receive official notification of the time, date and place of the he aring.

This can be accomplished by mailing your spouse a Notice of Hearing. A

Notice of Hearing with your original signature should be submitted to the

Court. A copy can be sent to your spouse, and you should retain a copy for

your records.
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Final divorce judgment or decree

Once the court de cides you qualify for divorce, the judge will sign the

document most often called Decree o f Divorce, Judgment of Divorce, or

Decree o f Dissolution of Ma rriage . Each state has a specific title for the final

divorce papers, and it is this document that formalizes the divorce.

Prepare this document carefully. It must coincide with what you and

your spouse have agreed to in your Marital Settlement Agreement as well as

what you requested from the court in your Petition/Complaint.

You will need this document at your court hearing, as it is then that the

judge usually signs it. Of course, if the judge changes terms (such as custody

or child support) he or she may alter your doc uments with these changes or

ask you to prepare new documents reflecting these changes.
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Certificate of Corroborating 

Witness

Some states require a Certificate of Corroborating Witness. In some

instances this must be filed with the Divorce Petition, and in others it may be

presented to the judge when he or she awards the divorce. You should check

with the clerk on this. The role of the corroborating witness is to affirm under

oath that you, in fact, resided within the state sufficiently long enough to

qualify for a divorce in that state.
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Certificate of Divorce or

Marriage Dissolution

Most states require this doc ument when a final divorce is granted. The

specific form used in your state will normally be available from the clerk of

the divorce court, and because it is state specific, it is not included in this

guide.
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Your day in cour t

➠ Preparing fo r your court appearance
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Appearing in court to obtain your divorce may be the most stressful part

of the entire divorce process. This is natural. You are unfamiliar with court

proceedings, and the courtroom atmosphere can be imposing.

In actuality there is little to fear. If you are unrepresented, the judge will

take this into account and assist you through the procedure.

Procedures do, of course, vary from state to state and often from county

to county. Most states follow simplified divorce procedures to relieve the

caseload and because there are so many no-fault “do-it-yourself” divorces

today. Some states have even eliminated court appearances in uncontested

cases; others delegate the hearing to a court clerk or special hearing of ficer.

In any case, your uncontested divorce should take no more than a few minutes

and will require you only to answer a few questions honestly.
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Here are some steps you can take to prepare for your day in court:

1) Schedule the hear ing date. Some courts automatically set the

hearing date, but in most others you must formally request a

hearing. The court clerk can advise you on the exact procedure to

follow in your state.

2) Check on any witnesses.

Witnesses may be required

to testify concerning your

residency in the state, or

that the defendant has been

served the divorce papers.

You should check witness

requirements with the court

clerk.

3) Attend several other  uncontested divorce hear ings before the

day of your  hear ing. Write down the questions that are asked and

the documents the court asks to see. Once you observe the process

you will know what you can expect and can better prepare. You

will also be mo re confident and less anxious.

4) Bring all documents to cour t. Unless it is already filed with the

court, this will include:

• Marital Settlement Agreement

• Verified Petition or Complaint

• Answer and Affidavit in Support of Final Judgment

• Financial Affidavits

• Notice of Hearing

It  is also  w ise

to  have the court

clerk review  the file

to  make certain all

necessary papers are on

file fo r the judge.
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• Child Custody Jurisdiction Form

• Final Judgment or Final Decree

• Certificate of Corroborating Witness

Again, it is a good idea to review with the clerk any special doc uments

the court is likely to want. Also bring copies of all documents previously filed

with the court.

5) Ar rive early on the hear ing date. This will give you the

opportunity to observe several additional hearings. Also, you will

need to check in with the clerk in advance of the hearing.

6) Be respectful. Make certain your courtroom behavior is deferential

and courteous. Dress appropriately. Avoid arguments or hostility

with your spouse. Address the judge as “Your Honor.” Carefully

listen to the judge’s questions and then answer firmly but in a

respectful manner. Most of

these questions will simply

attempt to corroborate the

truth fuln ess of th e

s ta te m e n ts made in th e

various documents.

7) Kn ow how to ha n dl e

difficulties. Things can go

wrong in any court hearing.

If you don’t understand the

judge, politely ask the judge

to restate the question. If

matters go very wrong or

you find yourself in a situation you cannot handle, then simply ask

the court for a continuance so you can better prepare the case for

presentation. Possibly the judge will see you in chambers if a

Questioning may

become more

vigorous if you have

child ren. The court is most

concerned that your

child ren’s welfare is

pro tected .

Understandab ly, courts are

less concerned about your

property once you and

your spouse have reached

agreement on its d ivision.



This product does not constitute the rendering of legal advice or services. This product is intended for informational use only and is not a substitute for
legal advice. State laws vary, so consult an attorney on all legal matters. This product was not prepared by a person licensed to practice law in this state.

continued courtroom hearing is embarrassing or perplexing you. In any case,

try to find out precisely what the problem is so you can correct it. Did you

overlook a procedural step? Are you missing an essential document? Must one

or more of your documents be re-drafted? And if so, in what manner? The

point is to leave the courtroom with confidence that you can correct the

problem and gain your divorce at the continued hearing.

Very often judges will want changes made in the agreement or final

divorce decree. If these changes are minor, the court may accept handwritten

modifications made in the courtroom. More substantive changes will require

re-draft and presentation again to the judge. This should be re-scheduled as

quickly as possible.


