
ALI-ABA Topical Courses 
Private Company M&A in 2011:

Buying and Selling Small to Medium-Sized Companies 

February 22, 2011 
Video Webcast 

Model Stock Purchase Agreement 

Model Stock Purchase Agreement with Commentary, Second Edition
© 2010 American Bar Association. All rights reserved.

41



Model Stock Purchase Agreement with Commentary, Second Edition 1

© 2010 American Bar Association. All rights reserved.

Stock Purchase Agreement

by

__________

and

__________

Dated __________

42



Model Stock Purchase Agreement with Commentary, Second Edition 2

© 2010 American Bar Association. All rights reserved.

Table of Contents

1.  DEFINITIONS AND USAGE.............................................................................................................. 9

2.  SALE AND TRANSFER OF SHARES; CLOSING ........................................................................... 18

2.1 Shares............................................................................................................................... 18
2.2 Purchase Price .................................................................................................................. 18

2.3 Closing............................................................................................................................. 18

2.4 Closing Obligations .......................................................................................................... 19

2.5 Adjustment Amount and Payment ..................................................................................... 19

2.6 Adjustment Procedure....................................................................................................... 20

3.  REPRESENTATIONS AND WARRANTIES OF SELLERS ............................................................. 22

3.1 Organization and Good Standing....................................................................................... 22
3.2 Enforceability and Authority; No Conflict ......................................................................... 22

3.3 Capitalization of Company and Subsidiaries...................................................................... 23

3.4 Financial Statements ......................................................................................................... 24

3.5 Books and Records ........................................................................................................... 24

3.6 Real and Personal Property ............................................................................................... 25

3.7 Condition and Sufficiency of Assets .................................................................................. 26

3.8 Accounts Receivable......................................................................................................... 26

3.9 Inventories........................................................................................................................ 26

3.10 No Undisclosed Liabilities ................................................................................................ 26

3.11 Taxes................................................................................................................................ 26

3.12 No Material Adverse Change ............................................................................................ 28

3.13 Employee Benefits............................................................................................................ 29
3.14 Compliance with Legal Requirements; Governmental Authorizations ................................ 31

3.15 Legal Proceedings; Orders ................................................................................................ 32

3.16 Absence of Certain Changes and Events............................................................................ 33

3.17 Contracts .......................................................................................................................... 33

3.18 Insurance .......................................................................................................................... 35

3.19 Environmental Matters...................................................................................................... 37

3.20 Employees and Consultants............................................................................................... 38

3.21 Labor Disputes; Compliance ............................................................................................. 39

3.22 Intellectual Property Assets ............................................................................................... 39

3.23 Compliance with the Foreign Corrupt Practices Act and Export Control and 

Antiboycott Laws.............................................................................................................. 43

43



Model Stock Purchase Agreement with Commentary, Second Edition 3

© 2010 American Bar Association. All rights reserved.

3.24 Relationships with Related Persons ................................................................................... 43

3.25 Securities Law Matters...................................................................................................... 43

3.26 Customers and Suppliers................................................................................................... 43

3.27 Product Liabilities and Warranties..................................................................................... 43

3.28 Brokers or Finders ............................................................................................................ 44

3.29 Disclosure......................................................................................................................... 44

4.  REPRESENTATIONS AND WARRANTIES OF BUYER ................................................................ 45

4.1 Organization and Good Standing....................................................................................... 45

4.2 Enforceability and Authority; No Conflict ......................................................................... 45

4.3 Investment Intent .............................................................................................................. 46

4.4 Certain Proceedings .......................................................................................................... 46

4.5 Brokers or Finders ............................................................................................................ 46

5.  COVENANTS OF SELLERS PRIOR TO CLOSING DATE.............................................................. 47
5.1 Access and Investigation ................................................................................................... 47

5.2 Operation of the Businesses of the Acquired Companies.................................................... 47

5.3 Filings and Notifications; Cooperation .............................................................................. 48

5.4 Notice............................................................................................................................... 48

5.5 Payment of Indebtedness by Related Persons..................................................................... 48

5.6 Exclusive Dealing............................................................................................................. 49

5.7 Best Efforts....................................................................................................................... 49

5.8 Financial Information........................................................................................................ 49
5.9 Financing Cooperation ...................................................................................................... 49

6.  COVENANTS OF BUYER PRIOR TO CLOSING DATE................................................................. 50

6.1 Filings and Notifications; Cooperation .............................................................................. 50

6.2 Notice............................................................................................................................... 50

6.3 Best Efforts....................................................................................................................... 50

7.  POST-CLOSING COVENANTS....................................................................................................... 51
7.1 Cooperation and Proceedings; Access to Records .............................................................. 51

7.2 Noncompetition, Nonsolicitation, and Nondisparagement.................................................. 51

7.3 Confidentiality.................................................................................................................. 52

7.4 Customer and Other Business Relationships ...................................................................... 53

8.  CONDITIONS PRECEDENT TO BUYER’S OBLIGATION TO CLOSE.......................................... 54

8.1 Accuracy of Sellers’ Representations................................................................................. 54
8.2 Sellers’ Performance......................................................................................................... 54

8.3 “Bring Down” Certificate ................................................................................................. 54

8.4 Consents........................................................................................................................... 55

8.5 Governmental Authorizations............................................................................................ 55

8.6 Additional Documents ...................................................................................................... 55

8.7 Environmental Report ....................................................................................................... 55

8.8 No Proceedings................................................................................................................. 55
8.9 No Claim Regarding Stock Ownership or Sale Proceeds .................................................... 55

8.10 No Conflict....................................................................................................................... 56

8.11 Financing.......................................................................................................................... 56

8.12 No Material Adverse Change ............................................................................................ 56

9.  CONDITIONS PRECEDENT TO SELLERS’ OBLIGATIONS TO CLOSE ...................................... 57

9.1 Accuracy of Buyer’s Representations ................................................................................ 57

9.2 Buyer’s Performance......................................................................................................... 57

9.3 “Bring Down” Certificate ................................................................................................. 57

9.4 Consents........................................................................................................................... 57

9.5 Additional Documents ...................................................................................................... 58

44



Model Stock Purchase Agreement with Commentary, Second Edition 4

© 2010 American Bar Association. All rights reserved.

9.6 No Legal Prohibition......................................................................................................... 58

10.  TERMINATION.............................................................................................................................. 59
10.1 Termination Events........................................................................................................... 59

10.2 Effect of Termination........................................................................................................ 59

11.  INDEMNIFICATION; PAYMENT; REIMBURSEMENT; REMEDIES .......................................... 60

11.1 Survival; Remedies ........................................................................................................... 60

11.2 Indemnification, Payment, and Reimbursement by Sellers ................................................. 60

11.3 Indemnification, Payment, and Reimbursement by Sellers—Environmental Matters .......... 61

11.4 Indemnification, Payment, and Reimbursement by Buyer .................................................. 62

11.5 Time Limitations .............................................................................................................. 62
11.6 Certain Limitations on Amount ......................................................................................... 62

11.7 Setoff Right ...................................................................................................................... 62

11.8 Third-Party Claims ........................................................................................................... 63

11.9 Other Claims..................................................................................................................... 64

11.10 Strict Liability or Indemnitee Negligence .......................................................................... 64

12. MISCELLANEOUS ........................................................................................................................ 66

12.1 Expenses........................................................................................................................... 66

12.2 Public Announcements...................................................................................................... 66
12.3 Disclosure Letter............................................................................................................... 66

12.4 Nature of Sellers’ Obligations ........................................................................................... 67

12.5 Sellers’ Representative...................................................................................................... 67

12.6 Further Assurances ........................................................................................................... 67

12.7 Entire Agreement.............................................................................................................. 68

12.8 Modification ..................................................................................................................... 68

12.9 Assignments and Successors ............................................................................................. 68

12.10 No Third-Party Rights....................................................................................................... 68

12.11 Remedies Cumulative ....................................................................................................... 68

12.12 Governing Law................................................................................................................. 68

12.13 Jurisdiction; Service of Process ......................................................................................... 68
12.14 Waiver of Jury Trial.......................................................................................................... 69

12.15 Attorneys’ Fees................................................................................................................. 69

12.16 Enforcement of Agreement ............................................................................................... 69

12.17 No Waiver ........................................................................................................................ 69

12.18 Notices ............................................................................................................................. 69

12.19 Severability....................................................................................................................... 70

12.20 Time of Essence................................................................................................................ 70

12.21 Counterparts and Electronic Signatures ............................................................................. 70

45


