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art-time and contingent employment is

more widespread in college and univer-
sity teaching than in most other sectors of the
economy.! Institutions often hire part-time or
nontenure-track faculty or teaching assistants
(TA’s) to obtain instructional services at low
cost.? Colleges and universities, critics charge,
exploit instructors who cannot find full-time,
tenure-track jobs, especially in glutted fields
such as the humanities. These low-paid contin-
gent workers may feel stigmatized and
trapped by working in contingent positions.?

Some dissatisfied part-time, nontenure-
track faculty and TA’s have unionized to gain
higher salaries, greater benefits, and increased
job security. NEA, for example, won a 1998
representation election for a bargaining unit of
almost 500 part-time faculty at Columbia Col-
lege in Chicago.* A year earlier, more than
1,000 University of Alaska adjuncts voted for
American Association of University Professors
(AAUP) and American Federation of Teachers
(AFT) representation, and nearly 2,000 part-
timers in New Jersey’s state colleges voted for
AFT representation.®

Organizing activity among TA’s increased
during the 1990s. University of lowa TA’s
voted to unionize in 1996.° AFT became bar-
gaining representative for some Wayne State
University TA’s in 1998; an effort to include the
remaining TA’s and research assistants fol-
lowed.” TA’s and research assistants at the Uni-
versity of Minnesota voted against union rep-
resentation in 1999.8 But the United Auto
Workers (UAW) won representation elections
for TA’s at UCLA, Berkeley, and six other Uni-
versity of California campuses in 1999, follow-
ing a systemwide strike in December 1998.
In May 1999, the UAW filed a petition for a
representation election for TA’s at New York
University.10

A move to form a TA union at Yale Univer-
sity may have national implications. After stag-
ing unsuccessful recognition strikes in Febru-
ary 1992 and April 1995, Yale TA’s withheld
grades for their students in December 1995 and
early January 1996, but continued to perform
their other duties.!! This “grade strike” also
failed to win union recognition, but it may lead
to a National Labor Relations Board (NLRB)
ruling, currently pending, that TA’s at private
universities have a protected right to organize
and bargain. Such a ruling could
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spur organizing among TA’s at other private
institutions.

This Almanac chapter describes employ-
ment conditions and special provisions of
labor law that pertain to unionizing part-time
or nontenure-track faculty and TA’s—the right
to organize and bargain, unit determination,
and the duty of fair representation in com-
bined full-time/part-time bargaining units.12
The essay also discusses relations between full-
time, tenure-track faculty and contingent
employees. Most observers emphasize con-
flicts of interests between these groups. “[T]he
academic profession,” note two observers,
“has slowly but inexorably become bifurcated
into two faculties: the tenured “haves” and the
temporary, part-time ‘have nots.””

The reason for the two faculties is that the
one sustains the other: the low costs and
heavy undergraduate teaching loads of
the have-nots help make possible the
continuation of a tenure system that pro-
tects the jobs and perquisites of the
haves. Because tenured faculty benefit
directly and personally from this bifurca-
tion of the academic profession, they
have a vested interest in maintaining it.13

Here, in contrast, we discuss potential ben-
efits for full-time faculty when part-time or
nontenure-track faculty and TA’s unionize to
improve their working conditions.

EMPLOYMENT AND EMPLOYMENT
CONDITIONS: PART-TIME FACULTY
AND TA’S

The proportion of part-timers in the aca-
demic workforce grew from 22 percent in 1970-
71, to 32 percent in 1982-83, and to 42 percent
in 1992.14 Heavy reliance on part-time faculty
by a rapidly growing community college sys-
tem—in which the part-timer proportion grew
from 40 percent to 64 percent between 1971
and 1995—explains much of this growth.15 In
1992, when the proportion of part-time faculty
reached 60 percent in community colleges,
part-timers represented only 39 percent of the
teaching force at public four-year or master’s-
level institutions, 36 percent at private liberal
arts colleges, and 23 percent at research
universities.1®

Research universities employed relatively
few part-time faculty; instead, they relied on

substantial numbers of part-time teaching
assistants. The University of Michigan, for
example, currently employs 1,700 TA’s.17 The
number of Yale TA’s nearly tripled in the past
20 years—to 1,039 in 1996-97.18 TA’s and
adjuncts handled 70 percent of undergraduate
classroom hours at Yale.!”

Most part-time and contingent employees,
noted a recent study of the entire U.S. work-
force, faced substandard working conditions,
including “lower pay, less-skilled jobs, poor
chances of promotion, less job security, inferior
benefits (such as vacation, health insurance,
and pension), and lower status overall within
their places of employment.”20 Controlling for
productivity-related personal characteristics,
such as level of education and years of work
experience, the study added, part-timers
earned about 20 percent less than full-timers
among women with regular jobs; the differen-
tial for men was about 24 percent.?!

College and university instructors showed
a similar pattern. Full-time faculty members
earned about $4,000 per course in 1993, after
adjusting for time spent on other tasks; part-
timers averaged $1,500 per course.?? Part-time
faculty were less likely to receive benefits.
Only 17 percent of part-time faculty received
employer-subsidized health insurance in 1993;
20 percent received employer pension contri-
butions. The corresponding proportions for
full-time faculty were 97 percent and 93 per-
cent.?3 Part-timers often experience unfavor-
able employment conditions: professional iso-
lation, exclusion from curricular discussions,
and no access to voice mail, E-mail, or an
office. Few part-timers have employment secu-
rity; low enrollments can lead to last-minute
class cancellations and loss of salary. Depart-
ments may exclude part-timers from consider-
ation when a full-time position opens because
of the stigma often attached to these appoint-
ments.2

TA’s, like part-time faculty, typically
received lower pay and sub-par benefits.2>
TA’s often accepted these conditions, believing
their jobs were brief apprenticeships leading to
full-time, tenure-track positions. But lengthy
spans as TA’s and poor prospects for tenure-
track jobs, particularly in the humanities,
undermined this perception.

Substandard working conditions among
part-timers and TA’s created employee dissat-
isfaction; sustained contingent status focused
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these employees on improving current condi-
tions. Increasing numbers also made these
groups ripe for organizing: Large bargaining
units made it hard for employers to replace
strikers but easy for unions to generate suffi-
cient funds for contract negotiation and
enforcement. But would labor law assist or
hinder this organizing?

THE RIGHT TO ORGANIZE AND
BARGAIN: PART-TIME AND
NONTENURE-TRACK FACULTY

Many K-12 teacher unions, particularly in
large cities, won recognition before enactment
of statutes protecting their right to organize
and bargain. Teachers typically had to strike or
threaten to strike and mobilize labor move-
ment allies to pressure school boards to grant
recognition. In small cities and rural areas,
teachers gained recognition only when legisla-
tion required school boards to bargain and
unions won majority support in representation
elections.26

College or university faculty unions occa-
sionally won recognition without legal protec-
tion of their right to organize and bargain. AFT
won bargaining rights in the Chicago City Col-
leges by striking for recognition in 1966, for
example.?” In November 1998, NEA won rec-
ognition of full-time and part-time faculty
units at Goddard College.?8 Goddard trustees
could have resisted unionization by invoking
two decisions: the Yeshiva doctrine against full-
time faculty, and a 1975 NLRB ruling against
the part-timers.?” But the Goddard trustees
respected the majority vote decision in each
unit.

Most boards of trustees, in contrast, recog-
nized faculty unions only if forced by law.
Part-time and nontenure-track faculty tradi-
tionally lacked the power and militancy to win
a recognition strike. Nor could faculty unions
control the labor supply to force recognition:
unions have little role in training or job place-
ment and have not matched organized medi-
cine’s ability to restrict entry to the profession
by raising standards.30 In the future, faculty
unions might create hiring halls for adjuncts,
perhaps by offering inducements to adjuncts,
such as health insurance. Their success would
depend on the union’s ability to provide well-
qualified faculty to employers. But for now,
effective organizing of part-time or nontenure-

track faculty depends on whether labor laws,
as interpreted by labor boards and the courts,
require employers to bargain with faculty
unions with majority support.

Most full-time, tenure-track faculty in pri-
vate colleges or universities, ruled the U.S.
Supreme Court in the Yeshiva decision (1980),
have no legally protected right to organize and
bargain.3! These faculty members, said the
Court, are managers, not “employees” under
the National Labor Relations Act (NLRA),
since they participate in academic affairs and
personnel decisions. The Yeshiva doctrine does
not prohibit unionization or bargaining—wit-
ness the Goddard College case. But these fac-
ulty members have no recourse under NLRA if
the administration takes reprisals for union
activity or refuses to bargain with a union with
majority support.

The Yeshiva doctrine did not apply to most
part-time or nontenure-track faculty at pri-
vate institutions because their limited partici-
pation in decision-making did not make them
managers. In 1982, for example, the NLRB
rejected an attempt by the University of San
Francisco (USF) to use Yeshiva to deny bargain-
ing rights to part-time faculty who partici-
pated in curriculum development. The NLRB,
noting that USF’s part-time faculty did not
participate in decisions on graduation require-
ments, faculty hiring or tenure, or budgeting,
ruled that NRLA covered these faculty mem-
bers.32

State courts and labor boards often fol-
lowed NLRB precedents when interpreting
public-sector bargaining statutes. In 1987, a
hearing examiner for the Pennsylvania Labor
Relations Board excluded full-time, tenure-
track faculty at the University of Pittsburgh
from coverage under Pennsylvania’s public-
sector bargaining law, citing the Yeshiva doc-
trine.33 But the Pennsylvania Labor Relations
Board overruled the hearing examiner in 1990,
and the Yeshiva doctrine has not been applied
in the public sector since then.34

The 1990 Pennsylvania ruling favored fac-
ulty unions, but the ruling did not help the
part-time faculty union at the University of
Pittsburgh. The part-timers voted to unionize
after the hearing examiner, as part of the 1987
decision, ruled that part-time and nontenure-
track faculty were nonmanagerial employees
with a protected right to organize and bar-
gain.3 But the 1990 ruling reestablished a



46

THE NEA 2000 ALMANAC OF HIGHER EDUCATION

combined full-time-part-time unit, effectively
nullifying the union representation vote by the
part-timers. The part-timers were left without
union representation when a majority of the
combined unit voted against union representa-
tion in 1991.3¢

Part-time or nontenure-track faculty often
face the legal argument that casual or tempo-
rary employees have no protected rights under
collective bargaining laws. In the University of
San Francisco case, NLRB felt it necessary to
deny the employer’s claim that part-time fac-
ulty were temporary employees in order to
approve a bargaining unit of part-time fac-
ulty.3” In a 1997 public-sector case, contingent
employees at Eastern Michigan University
were denied bargaining rights. Lecturers
whose employment was not guaranteed
beyond one semester but who were appointed
for three consecutive semesters, ruled the
Michigan Employment Relations Commission,
were casual or temporary employees and,
hence, could not form a collective bargaining
unit.38

But in another 1997 public-sector case, an
Alaska superior court judge upheld an Alaska
Labor Relations Agency ruling that University
of Alaska adjunct faculty had a protected right
to organize and bargain despite their short-
term appointments. The university argued that
the state bargaining law did not cover
adjuncts, and that a representation election
held in a previous semester should not bind
current adjuncts because of high turnover. “If
an employer was privileged to defeat a repre-
sentation petition based on the transient nature
of its employee population,” said the judge,
“then every employer would use this process
to frustrate the collective bargaining rights.
The law does not support this position.”3?

Labor boards and courts, when recogniz-
ing a right to organize and bargain for part-
time or nontenure-track faculty, adopted stan-
dard remedies for employer discrimination
against union supporters. Carleton College,
the NLRB ruled in 1999, violated NLRA by
refusing to renew the annual contract of an
adjunct instructor in the music department
who tried to organize a union for adjunct
music faculty.40 The Board upheld an NLRB
administrative law judge’s ruling that Carleton
administrators, “and perhaps also its tenure
and tenure-track faculty,” opposed a union for
adjunct faculty and that the non-renewal

occurred, in part, because of union activity.
The NLRB ordered the instructor’s reinstate-
ment with back pay.

THE RIGHT TO ORGANIZE AND
BARGAIN: TEACHING ASSISTANTS

The Teaching Assistants’ Association
(TAA) at the University of Wisconsin-Madison,
the first TA union to win a contract, gained rec-
ognition without legislative protection in
1969.41 Student activism associated with Viet-
nam War protests fueled the TAA’s recognition
drive. In 1969, a conservative Wisconsin legis-
lator, believing that out-of-state graduate stu-
dents instigated campus protests, introduced
legislation to eliminate out-of-state tuition
remission for the majority of TA’s who came
from out of state—a large cut in effective com-
pensation. Many TA’s, galvanized by this pro-
posal, joined TAA, which demanded recogni-
tion as TA bargaining representative. The
university granted the demand despite the
absence of legal compulsion, in part because
the chancellor, an institutional labor econo-
mist, favored collective bargaining.42

Subsequent events illustrated the impor-
tance of a legally protected right to organize
and bargain. The university’s new chancellor, a
chemist who lacked his predecessor’s sympa-
thy for collective bargaining, negotiated a new
contract with TAA in 1978. But a TAA victory
in a key arbitration case apparently hardened
the administration; in 1979 the university
demanded the unilateral right to determine
which employees the contract covered and
which grievance cases could go to arbitration.
TAA, rejecting these demands, unsuccessfully
struck for five weeks in 1980, and the adminis-
tration withdrew union recognition.*3 Six
years later, TAA secured a state law protecting
its right to organize and bargain for the TA’s,
and eliminating the administration’s unilateral
power to exclude TA’s from the bargaining
unit.* But the law also subjected TAA to the
strike ban applying to other state employees.

TA unions at other universities have
needed legal protection to win recognition.
About 60 percent of the 5,446 TA’s and
research assistants at the University of Illinois
signed union authorization cards in 1996. But
the administration refused to recognize the
union and opposed a representation election,
saying these groups were students, not
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employees, and therefore had no protected
right to bargain. University officials dismissed
a union victory in an April 1997 mock repre-
sentation election as a publicity stunt.*> The
union had not won recognition as of May 1999;
a bill to protect its right to organize stalled

in the Illinois Senate after passing in the
House.40

Yale TA’s conducted two conventional
strikes and a grade strike in unsuccessful
attempts to win union recognition. In January
1996, immediately after the grade strike, the
TA union filed an unfair labor practice (ULP)
charge against Yale for taking reprisals against
grade strike participants. The Yale University
administration argued that the TA’s were stu-
dents, but in January 1997 the NLRB general
counsel ruled that TA’s were employees for
NLRA purposes and issued a ULP complaint.
An administrative law judge dismissed the
complaint in August 1997, saying that NLRA
did not protect grade strikes or other partial
strikes. But the judge did not decide whether
NLRA covered the TA’s.4” In November 1999,
a three-member panel of the NLRB remanded
the case to the administrative law judge,
directing him to determine whether TA's were
employees for purposes of federal labor law.48
Unionization of TA’s at Yale and other private
universities might follow a ruling that TA’s are
statutory employees, even if withholding
grades goes unprotected.

Union victories in 1999 at the University of
California (UC) came 16 years after the TA
union first sought recognition at Berkeley and
11 years after the union sought recognition at
the other UC campuses.#’ The wording of the
California Higher Education Employer-
Employee Relations Act hindered TA organiz-
ing efforts at UC. The Act stated that the Public
Employment Relations Board (PERB) “may
find student employees whose employment is
contingent on their status as students are
employees only if the services they provide are
unrelated to their educational objectives, or,
that those educational objectives are subordi-
nate to the services they perform.”>0

PERB, responding to a 1984 Berkeley TA
union ULP charge, ruled that Berkeley TA’s
were not employees under the act; the Califor-
nia Court of Appeals agreed in 1992.51 But in
September 1996, a PERB administrative law
judge ruled that UCLA’s TA’s were employees
with collective bargaining rights. The univer-

sity appealed the decision to PERB, and TA’s at
UCLA, Berkeley, and UC-San Diego then
struck for recognition. Berkeley TA’s struck
again in April and May 1997.52 A one-week TA
strike at eight UC campuses in December 1998
ended when the state assembly speaker—a
former Service Employees International Union
organizer—and the state senate president pro-
posed a 45-day cooling off period.> Five days
later, PERB upheld the September 1996 UCLA
ruling.>* In February 1999, PERB refused a UC
administration request for permission to
appeal the decision to the courts. Instead PERB
scheduled the UCLA representation election
for March, and subsequently set elections at
Berkeley for April and at Davis, Irvine, River-
side, San Diego, Santa Barbara, and Santa Cruz
for May.%®

The UC administration could have sought
court review of the December 1998 PERB rul-
ing, first, by refusing to bargain, and, then, by
appealing a probable PERB finding that the
refusal was a ULP. Instead the UC system pres-
ident pledged to recognize the TA union if the
UCLA TA’s voted to unionize. “If the choice is
union representation,” he said in March 1999,
“I want to assure our students and the UAW
that the University will make every effort to
cooperate fully and bargain in good faith at
UCLA.”5%¢ The TA unions won all eight elec-
tions, and the long battle over TA unionization
at UC ended with a major union victory.

Repeated TA strikes for union recognition,
the Yale and UC experiences show, are not suf-
ficient to overcome opposition by a research
university administration. The probable rea-
son: TA strikes primarily affect undergraduate
education, which may have a lower priority at
research universities than publications and
grants. Laws requiring administrators to bar-
gain with unions are a prerequisite for organiz-
ing TA’s, though strikes may help TA unions
win better contracts.

APPROPRIATE BARGAINING UNITS

Who gets to vote in a union representation
election? Who is covered by the union contract
if the union wins? The answers depend on
who's in the bargaining unit. A unit could
include full-time and part-time faculty, only
full-timers, or only part-timers. Typically, the
NLRB and state public-sector labor boards
decide if a unit requested by a union in a repre-
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sentation petition is an appropriate unit—not
the most appropriate unit. Boards decide if the
employees in the proposed unit have a commu-
nity of interest—similar employment conditions
and common personnel rules—if the employer
or a rival union contests the composition of the
unit.

The NLRB excluded TA’s and graduate
research assistants from a unit of full-time and
regular part-time faculty in the 1972 Adelphi
University case. These two groups, the NLRB
noted,

do not have faculty rank, are not listed in
the University’s catalogues as faculty
members, have no vote at faculty meet-
ings, are not eligible for promotion or
tenure, are not covered by the University
personnel plan, have no standing before
the University’s grievance committee,
and, except for health insurance, do

not participate in any of the fringe
benefits available to faculty members...
[A]lthough performing some faculty-
related functions, [they] are primarily
students and do not share a sufficient
community of interest with the regular
faculty to warrant their inclusion in the
unit.%”

State labor boards and legislatures, adopt-
ing similar reasoning, established separate TA
units at UC, the Florida State University Sys-
tem, the University of lowa, the University of
Kansas, the University of Massachusetts, the
University of Michigan, the State University of
New York (SUNY), the University of Oregon,
the University of Wisconsin, and Wayne State
University. But boards included TA’s in larger
faculty units at the City University of New
York (CUNY) and at Rutgers.?8

Sometimes, unions make a tactical deci-
sion on unit composition. Take the unit estab-
lished at Southern Illinois University, where
NEA won a November 1996 representation
election. NEA solicited signatures from full-
time and part-time faculty when it began to
circulate union authorization cards in Febru-
ary, 1996. But, by May, organizers decided to
seek a unit of full-timers, since it could secure
the signatures needed for a representation
election—30 percent of the proposed unit—
only for a full-time unit.>?

The NLRB, in its first faculty bargaining
unit decisions in the early 1970s, included reg-

ular part-time faculty members in units with
full-time faculty if any party sought their
inclusion. But the board reversed itself in the
1973 New York University case, ruling that part-
timers and full-timers did not share a commu-
nity of interest and therefore belonged in sepa-
rate units.®) The NLRB cited differences in
compensation, participation in university gov-
ernance, eligibility for tenure, and job duties.
Full-timers, for example, were required to con-
duct research and counsel students.

The NLRB and the federal courts subse-
quently accepted some combined units,
despite the New York University precedent. In
1978, the U.S. Court of Appeals upheld the
NLRB’s Kendall College ruling for a unit that
included full-timers and part-timers with pro-
rated full-time contracts, but that excluded
part-timers with per-course contracts.®! In
1989, the U.S. Court of Appeals upheld an
NLRB ruling that put full-time and part-time
faculty in the same unit at Kendall School of
Design.®2 The Kendall College administration
argued for including part-timers with per-
course contracts, but the Kendall School of
Design administration argued against includ-
ing part-timers. Management, too, this contrast
suggests, seeks whatever unit will lead to the
election outcome it favors.

The NLRB, in the 1997 University of Great
Falls case, accepted a unit that included full-
time faculty and part-time associate faculty, but
not part-time adjunct faculty. In Great Falls, as
in Kendall School of Design, the NLRB first ruled
that Yeshiva did not apply to full-time faculty
members, since they were not managerial
employees. The composition of the bargaining
unit then became relevant. At Great Falls, both
sides stipulated that part-time associate faculty
and full-time faculty shared a community of
interest, but that part-time adjunct faculty did
not.%3

Part-time faculty members may form a
separate bargaining unit in private colleges or
universities if the NLRB deems full-time fac-
ulty to be managers. Part-time faculty at God-
dard College, the NLRB ruled in 1975, lacked
sufficient community of interest to form an
appropriate bargaining unit, but the NLRB
accepted a part-time faculty unit at USF in
1982.64 In 1986, the U.S. Circuit Court of
Appeals upheld a 1984 NLRB ruling that
accepted a part-time faculty unit at the Parsons
School of Design in New York City.%®
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Part-time or adjunct faculty can occasion-
ally establish separate bargaining units at pub-
lic institutions where tenure-track faculty are
not unionized. One example: the unit of lectur-
ers—some full-time, some part-time—at the
University of California system, established by
a 1984 representation election.%® But these
units are unusual, perhaps because “Any part-
timer who comes out and advertises that he or
she is willing to take this [union activism] on
stands a good chance of not being around next
semester.”®” Low wage scales—unions need
sufficient dues revenue to cover the costs of
contract negotiation and grievance handling—
and high turnover also help to explain the low
incidence of part-time units on campuses
where the full-timers are not organized. But
support of tenured colleagues may reduce the
risk of reprisals and increase the chances of
successful organization of part-timers.

The inconsistent decisions made by state
labor boards on including part-timers and full-
timers in the same bargaining unit reflect dif-
ferences between and within states.68 In 1968,
for example, the New York State Public
Employment Relations Board (PERB) estab-
lished separate units for part-time and full-
time faculty at CUNY. But, in 1969, PERB
established a single bargaining unit for all
16,000 professional employees at the SUNY,
including 2,000 part-time faculty members. In
1972, PERB had CUNY faculty vote on com-
bining the full-time and part-time faculty into
a single unit; the faculty voted to combine.

Full-time faculty established a bargaining
unit at the Vermont State Colleges in 1973. The
Vermont Labor Relations Board later added
adjunct faculty to the unit, if they were in their
third or subsequent semester of teaching with
a six credit hour minimum per academic year.
These adjuncts, ruled the board, had a suffi-
cient expectation of continued employment to
qualify as “state employees” covered under
the State Employees Labor Relations Act. In
1989, the Vermont Supreme Court upheld the
ruling on qualifications, but overturned the
decision to include adjuncts and full-timers in
the same bargaining unit.®” The Vermont State
Colleges then argued that the same local union
“could not represent both full-time and
adjunct faculty because of a potential conflict
of interest that would jeopardize the bargain-
ing process.””? The Vermont Supreme Court

rejected the argument, allowing one union to
represent both groups in separate units.

A 1993 Illinois Educational Labor Rela-
tions Board (IELRB) decision, upheld by the
llinois Appellate Court in 1996, included “reg-
ular” part-time faculty in an existing bargain-
ing unit of full-time faculty at a community
college.”! In assessing community of interest,
IELRB “determined that the primary differ-
ences between the full-time and part-time fac-
ulty arose out of the provisions of the collec-
tive bargaining agreement and were not
inherent in the positions themselves.””2 IELRB
“stated that if the part-time faculty were orga-
nized into a separate unit, the full-time and
part-time faculty would still have clashing
interests; it would only require the College,
rather than the Union to resolve those
clashes.””3

The experience at York University in Can-
ada confirms this observation. York has sepa-
rate bargaining units for full-time and part-
time faculty, and the part-timers have twice
gone on strike. “The role of ‘management” in
negotiations has become one of mediating
between the interests of two separate and com-
peting faculty sectors,” notes one study. “The
university, for example, could not remain fis-
cally viable if part-timers achieved parity with
full-time faculty. Nor could full-time faculty be
supported without a large part-time-work
force.”74

Is substantial improvement in conditions
for part-timers “fiscally viable” for full-timers?
In other economic sectors, unionization of the
“secondary labor market” transformed jobs by
raising pay and increasing employment secu-
rity for employees at most or all firms compet-
ing in the same product market. Faculty union
leaders in higher education may attain similar
outcomes by bargaining for improved com-
pensation and employment security for part-
timers. Unions must meanwhile resolve ten-
sions within combined units, if full-time and
part-time faculty have different priorities in
labor negotiations, and if they compete
directly for jobs and resources.

COMBINED BARGAINING UNITS AND
THE DUTY OF FAIR REPRESENTATION

Local union leaders must attend to the
duty of fair representation in a combined bar-
gaining unit. This duty, established by the U.S.
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Supreme Court in 1944, prohibits unions from
discriminating against any members of the
bargaining unit when negotiating contracts or
processing grievances.”> A union dominated
by either full-time or part-time faculty would
breach this duty if it ignored the interests of
the other group.

Part-timers are often more numerous than
full-timers, particularly in community col-
leges, and could outvote the full-time faculty
in a combined unit.”® But part-timer inactivity
often reduces their influence. In 1998, CUNY
adjuncts established Adjuncts Unite to address
concerns neglected by the faculty union.””
Combined units may designate slots for part-
time faculty on the executive board and the
bargaining team to ensure adequate consider-
ation of their interests.”8

Would courts consider large differences in
compensation and employment security to be
sufficiently arbitrary to violate the union’s
duty of fair representation in a combined unit?
We have few precedents in higher education,
but cases in other sectors may be instructive. In
a New York City public school case, for exam-
ple, the union negotiated increased wages and
benefits for teachers who taught severely
handicapped students.”” Teachers who taught
mildly or moderately handicapped students
sued, alleging the union acted arbitrarily by
failing to secure the same pay increase for
them. But the New York Supreme Court ruled
the union did not violate its duty of fair repre-
sentation, since the court found a rational basis
for the compensation distinction.

A case involving New York Times printing
pressmen addressed the issue of hiring priority
for jobs filled on short notice.80 The Times
relied on a union hiring hall to meet short-term
staffing needs on days when the paper had
many pages or when many regular pressmen
were absent. Under the labor agreement, the
Times gave first priority to “junior press-
men”—members of the union and the bargain-
ing unit who were available to work as extras.
If the Times needed additional workers for a
shift, it could hire “casuals” who were neither
union nor bargaining unit members.

In 1997, the union negotiated an agree-
ment that transferred 15 apprentices who
worked for other publishers to the New York
Times junior pressman hiring list. Some casuals
who worked for the Times sued, arguing the

union breached its duty of fair representation
since the transfer decreased employment
opportunities for casuals. The union, the casu-
als alleged, also breached this duty by placing
a Navy veteran at the top of the casual list. The
judge dismissed the case, saying that “a
union’s duty of fair representation does not
extend to persons who are not employees in
the bargaining unit.”8!

A recent case involved a part-time instruc-
tor in aviation maintenance at Lansing Com-
munity College (LCC) in Michigan, who was
notified in February 1997 that his paid hours
were reduced.’? The faculty member first com-
plained to the LCC administration. When LCC
did not satisfactorily address his concerns, he
contacted the Federal Aviation Administration
(FAA), alleging that an LCC helicopter did not
meet federal safety standards. LCC repri-
manded him, stating that the alleged short-
comings “were false and/or overly technical
and did not in fact render the helicopter unair-
worthy.”83 The FAA soon informed LCC that
the safety complaints were unfounded. In
April, LCC informed the faculty member that,
due to falling enrollments, he would not have
a teaching assignment for summer or fall, 1997.
The faculty member then complained to his
union, but the union representative found no
basis for a grievance since enrollments had
declined substantially and since LCC had com-
plied with the collective bargaining agreement
by assigning classes first to full-time faculty
members.

The faculty member sued the union on
several grounds, including breach of its duty
of fair representation by failing to contest
LCC’s decision. The judge summarily dis-
missed this aspect of the suit, noting that he
had not exhausted his contractual remedies by
filing a grievance against LCC. The suit did not
allege that the union violated its duty of fair
representation by negotiating contract lan-
guage giving part-timers less layoff protection
than full-timers.84

Faculty unions, these cases suggest, do not
automatically violate their duty of fair repre-
sentation if they allow full-time-part-time dif-
ferences in compensation and employment
security to persist. Yet even if there is no com-
pelling legal reason for change, there may be a
compelling economic reason.



THE NEA 2000 ALMANAC OF HIGHER EDUCATION

51

THE STAKES FOR FULL-TIME FACULTY

Why should full-time faculty members
care about employment conditions for part-
time faculty or TA’s? Compassion may moti-
vate some; more important, full-timers can
advance their own interest by supporting
unionization of part-time faculty and TA’s.

U.S. Supreme Court Justice Louis Brandeis
explained those interests in his dissent in the
Duplex Printing Press Company v. Deering case
(1921).8% Duplex was one of four U.S. manufac-
turers of newspaper printing presses. These
manufacturers, Brandeis noted:

...are in active competition. Between 1909
and 1913 the machinists” union induced
three of them to recognize and deal with
the union, to grant the eight-hour day, to
establish a minimum wage scale and to
comply with other union requirements.
The fourth, the Duplex company, refused
to recognize the union; insisted upon
conducting its factory on the open shop
principle; refused to introduce the eight-
hour day and operated for the most part,
ten hours a day; refused to establish a
minimum wage scale; and disregarded
other union standards. Thereupon two of
the three manufacturers who had
assented to union conditions, notified the
union that they should be obliged to ter-
minate their agreements with it unless
their competitor, the Duplex Company,
also entered into the agreement with the
union, which, in giving more favorable
terms to labor, imposed correspondingly
greater burdens upon the employer.
Because the Duplex Company refused to
enter into such an agreement and in
order to induce it to do so, the machin-
ists” union declared a strike at its factory,
and in aid of that strike instructed its
members and the members of affiliated
unions not to work on the installation of
presses which plaintiff had delivered in
New York.8¢

The Court majority declared the union’s
secondary boycott—the refusal to install
Duplex presses at the plants of New York cus-
tomers—illegal since only Duplex employees
had a vital stake in employment conditions at
the company. Brandeis disagreed:

Defendants’ [the union’s] justification is

that of self-interest...[T[he Duplex Com-
pany’s refusal to deal with the machin-
ists” union and to observe its standards
threatened the interest not only of such
union members as were its factory
employees, but even more of all members
of the several affiliated unions employed
by plaintiff’s [the Duplex Company’s]
competitors and by others whose more
advanced standards the plaintiff was, in
reality, attacking.8”

Competition from nonunion workers with
low wages and long hours threatened the
gains made by workers at other companies
through union activity. “Self-defense,” not
malice, said Brandeis, led the union to injure
the Duplex Company with a secondary boy-
cott; the union’s actions were lawful.

The Brandeis dissent provides an eco-
nomic rationale for labor solidarity. Competi-
tion undermines large differentials in labor
standards. Full-time faculty compete in the
labor market with part-time or nontenure-
track faculty and TA’s; administrators can
substitute one type of instructional labor
for another. Colleges and universities
also compete in the market for educational
services. The for-profit University of Phoenix
can charge lower tuition by relying on low-
wage, part-time faculty. Distance learning may
further increase competition for educational
services and undermine differentials in labor
standards.

To maintain their standard of living,
unionized full-time faculty members must
help to organize part-time and nontenure-
track faculty and TA’s and help them win pay
increases, reduced hours, and job security.
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