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Open Meetings

A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us. Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.
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GOVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Executive Order
RP 21

Relating to the Creation of the Governor’s Clean Coal Technology
Council.

WHEREAS, the continued strength of the Texas economy is highly
dependent upon the availability of reliable, low-cost electric power; and

WHEREAS, the diversity of fuel used to generate electricity is a sig-
nificant factor in providing reliable and affordable energy to residents
of this state; and

WHEREAS, coal is an important fuel source for keeping the price of
electricity low in this state and the price of electricity generated with
coal has remained relatively unchanged over the past 20 years; and

WHEREAS, evaluation of the environmental effectiveness and eco-
nomic viability of new emissions reduction technologies that protect
or improve air quality is necessary to protect the environment and the
public health, safety, and welfare of all Texans; and

WHEREAS, the continued recovery and use of coal resources are im-
portant to the economy of this state; and

WHEREAS, advancements in clean coal technology may demonstrate
that electricity from coal can be produced in a more efficient, econom-
ical, and environmentally friendly manner;

NOW, THEREFORE, 1, Rick Perry, Governor of the State of Texas, by
virtue of the power and authority vested in me by the Constitution and
laws of the State of Texas, do hereby order the following:

1. Creation and Duties. The Governor’s Clean Coal Technology Coun-
cil, ("the Council"), is hereby created. The Council shall advise the
Governor concerning the feasibility of developing clean coal technolo-
gies in Texas, including their potential to:

a. Preserve fuel diversity and maintain reliable, low-cost sources of
electric power;

b. Reduce the emissions from existing coal-fired electric generation;
and

c. Increase the efficiency of coal-fired electric generation. The Coun-
cil shall study these matters and seek to identify new, cleaner coal-fired
electric generation technologies that may be used to provide new gen-
eration capacity. The Council’s study and evaluation of clean coal tech-
nologies in Texas may include assessment pilot projects as a means to

evaluate such technologies, appraise their economics, assess the envi-
ronmental benefits, or determine the importance of clean coal technolo-
gies to energy policy.

2. Composition and Terms. The Council will consists of members
appointed by the Governor, who will designate one member to serve as
chair and one member to serve as vice-chair.

The Governor may fill any vacancy that may occur and may appoint
other voting or ex-officio, non-voting members as needed.

Any state or local officers or employees appointed to serve on the Coun-
cil shall do so in addition to the regular duties of their respective office
or position.

All appointees serve at the pleasure of the Governor.

3. Coordination. The Council shall take into consideration any clean
coal technology efforts by public and private entities. The Council shall
stay apprised of emissions reduction technology efforts conducted by
state agencies and universities.

4. Meetings. Subject to approval of the Governor, the Council shall
meet at times and locations determined by the chair.

5. Administrative Support. The Office of the Governor and other ap-
propriate state agencies and state universities shall provide administra-
tive support for the Council.

6. Report. The Council shall make regular reports to the Governor.

7. Other Provisions. The Council shall adhere to guidelines and pro-
cedures provided by the Office of the Governor. All members of the
Council shall serve without compensation. Necessary expenses may
be reimbursed when such expenses are in direct performance of offi-
cial duties of the Council.

This executive order supersedes all previous orders and shall remain in
effect and in full force until modified, amended, rescinded, or super-
seded by me or by a succeeding Governor.

Given under my hand this the 19th day of December, 2002.

Rick Perry, Governor
TRD-200208572
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TuE c ATTORNEY

GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code,
Title 4, §402.042, and numerous statutes, the attorney general is authorized to write
advisory opinions for state and local officials. These advisory opinions are

requested by agencies or officials when they are confronted with unique or unusually difficuit legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.
To inquire about pending requests for opinions, phone (512) 463-2110.

Opinions
Opinion No. GA-0003

The Honorable Robert Duncan, Interim Chair, Natural Resources Com-
mittee, Texas State Senate, P. O. Box 12068, Austin, Texas 78711

Re: Authority of the Texas Department of Transportation over con-
struction and maintenance of utility lines along a controlled-access
highway (RQ-0563-JC)

SUMMARY

The Texas Department of Transportation’s Utility Accommodation
Policy, see 43 Tex. Admin. Code §§ 21.31-.56 (2002), does not
impermissibly burden statutory rights-of- way granted to utilities for
gas and electric lines pursuant to sections 181.022 and 181.042 of the
Utilities Code. To the extent that it is inconsistent with this opinion,
Attorney General Opinion C-139 (1963) is overruled.

Opinion No. GA-0004

The Honorable Jane Nelson, Chair, Nominations Committee, Texas
State Senate, P.O. Box 12068, Austin, Texas 78711

Re: Whether the Euless Economic Development Corporation is "a gov-
ernmental entity that has the power of eminent domain" under section
272.001(b)(5) of the Local Government Code (RQ-0568-JC)

SUMM A RY Section 272.001(b)(5) of the Local Government
Code exempts "a real property interest conveyed to a governmental en-
tity that has the power of eminent domain" from the public notice and
bidding requirements generally applicable to the sale or exchange of
land owned by a political subdivision. The Euless Economic Develop-
ment Corporation, a nonprofit industrial development corporation cre-
ated under the Development Corporation Act of 1979, article 5190.6 of
the Revised Civil Statutes, is not a "governmental entity" for the pur-
poses of section 272.001(b)(5) of the Local Government Code. Fur-
thermore, section 272.001(b)(5) does not authorize a political subdivi-
sion to transfer land to a private party by using a "governmental entity"
as a pass-through.

Opinion No. GA-0005

The Honorable Sky Sudderth, District Attorney, 35th Judicial District,
Brown County Courthouse, 200 South Broadway, Brownwood, Texas
76801

Re: Authority of a district attorney pro tem to modify a standing local
agreement between a district attorney’s office and a law enforcement
agency regarding the distribution of forfeited funds (RQ-0569-JC)

SUMMARY

A district attorney pro tem appointed under the terms of article 2.07
of the Code of Criminal Procedure for a specific case does not have
the authority to alter the terms of disposition of a local agreement on
forfeited property under chapter 59 of the Code of Criminal Procedure.

Opinion No. GA-0006

The Honorable Jane Nelson, Chair, Senate Committee on Nominations,
Texas State Senate, P.O. Box 12068, Austin, Texas 78711-2068

Re: Whether a member of the legislature who resigns his or her leg-
islative office may, during the term for which he or she was elected,
be appointed to a position or office that requires senate confirmation.
(RQ-0574-JC)

SUMMARY

By virtue of article III, section 18 of the Texas Constitution, a member
of'the Texas Senate who was elected to that position in the general elec-
tion of November 2000 is not eligible during his or her term of office
to be appointed by the governor to an office or position that requires
senate confirmation, regardless of whether he or she resigns his or her
legislative position shortly before any prospective appointment. On
the other hand, a member of the Texas House of Representatives or a
member of the Texas Senate elected at the general election of Novem-
ber 2002 is eligible to be appointed by the governor to an office or
position that requires senate confirmation during a "window of oppor-
tunity" between January 1, 2003, and January 14, 2003, the date on
which the Seventy-eighth Legislature convenes, provided that person
resign his or her office during that window.

For information regarding this publication, please access the web-
site at www.oag.state.tx.us or call the Opinion Committee at 512-463-
2110.

TRD-200208533

Susan D. Gusky

Assistant Attorney General

Office of the Attorney General

Filed: December 23, 2002

¢ L 4 ¢

Request for Opinions
RQ-0005-GA

ATTORNEY GENERAL January 10, 2003 28 TexReg 413



Mr. Edward A. Dion, El Paso County Auditor, 500 East San Antonio
Street, Room 406, El Paso, Texas 79901-2407

Re: Authority of a bail bond board to hire legal counsel, and related
questions (Request No. 0005-GA)

Briefs requested by January 19, 2003
RQ-0006-GA

The Honorable C.E. "Mike" Thomas, III, Howard County Attorney,
P.O. Box 2096, Big Spring, Texas 79721

Re: Whether a commissioners court may provide free online legal re-
search to the public with fees collected under section 323.023 of the
Local Government Code (Request No. 0006-GA)

Briefs requested by January 19, 2003

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200208532

Susan D. Gusky

Assistant Attorney General
Office of the Attorney General
Filed: December 23, 2002

L4 ¢ ¢
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PROPOSED

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
l l LES A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 73. STATUTORY DOCUMENTS
SUBCHAPTER D. STATEMENT OF OFFICER
FORMS

1 TAC §73.43, §73.44

The Office of the Secretary of State proposes amendments to
Subchapter D concerning Statement of Officer Forms by amend-
ing §73.43 and §73.44. The purpose of the amendments is to
conform the procedure for executing the Statement of Officer
("Statement") to the requirements of Section 1, Article XVI of the
Texas Constitution. The amendments also update the language
in §73.43 and §73.44 to indicate that, pursuant to amendments
to Section 1 of Article XVI, there is only one Statement form.

The referenced Section 1 of Article XVI simply requires that an
elected or appointed state officer "subscribe" to the Statement,
and file the signed Statement with the Secretary of State. The
language in Section 1 does not require that the Statement be
subscribed to before a person authorized to administer oaths.
An advisory opinion letter, dated September 18, 2002, from the
Office of the Texas Attorney General agrees that there is no re-
quirement that the Statement be subscribed to before a person
authorized to administer oaths.

Guy Joyner, Chief, Legal Support Unit, Statutory Documents
Section has determined that for the first five year period that the
rule is in effect there will be no fiscal implications for state or lo-
cal government as a result of enforcing the amendment. There
is no effect on large businesses, small businesses or micro-busi-
nesses. There is no anticipated additional economic cost to in-
dividuals who are required to comply with the amendment as
proposed. There is no anticipated impact on local employment.

Mr. Joyner also has determined that for each year of the first five
years that the amendments are in effect the public benefit antic-
ipated as a result of enforcing the amendment will be to make
the procedure for subscribing to the Statement consistent with
the procedure required by the Constitution. It will also simplify
the process for the filing of the Statement.

Comments on the proposed amendments may be submitted to
Guy Joyner, Chief, Legal Support Unit, Statutory Documents
Section, P.O. Box 12887, Austin, Texas 78711-2887.

The amendments are proposed under the Texas Government
Code, §2001.004(1) which provides the Secretary of State with
the authority to prescribe and adopt rules.

The amendment affects the Texas Constitution, Section 1, Article
XVI.

§73.43.

The Office of the Secretary of State will accept a properly executed
legible facsimile (FAX) copy of the [appropriate] signed statement of
officer form required by Vernon’s Annotated Texas Constitution, Arti-
cle 16, §1(b) [er (&) |. The facsimile copy eliminates the requirement
to file the original [eriginally ] signed instrument with this office.

$73.44.  Statement of Officer Form[Forms].

(a) The Office of the Secretary of State hereby adopts by
reference the statement of [elected] officer [and the statement of
appointed officer] form [ferms]. A [Blank| sample copy [eepies
of each]of theform [ferms] may be obtained from the Office of the
Secretary of State, Statutory Documents Section, P.O. Box 12887,
Austin, Texas 78711-2887. A copy of the form is also available on the
Secretary of State’s Internet site.

(b) All persons required to file the [either of these] statement
[statements] shall use the [appropriate] form or a document which shall
contain the following information: the [applicable] constitutionally re-
quired language with the person’s [affiant’s] typed or printed name, the
person’s [affiant’s] signature, the specific office elected or appointed
to, and the city and county where the office is located.

[He) The statement of officer form will be exceuted before an
officer authorized to administer oaths.]
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Facsimile Transmission of a Statement of Officer Form.

Filed with the Office of the Secretary of State on December 20,
2002.

TRD-200208479

Geoffrey S. Connor

Assistant Secretary of State

Office of the Secretary of State

Earliest possible date of adoption: February 9, 2003
For further information, please call: (5612) 475-0775
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PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION

CHAPTER 113. PROCUREMENT DIVISION
SUBCHAPTER A. PURCHASING
1 TAC §113.18
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The Texas Building and Procurement Commission proposes
amendments to the Texas Administrative Code, Title 1, Part 5,
Chapter 113, Subchapter A, §113.18 (relating to the Auditing of
Purchase Documents and Payment Vouchers). The proposed
amendments will clarify the commission’s audit parameters and
sample selection methods relating to purchase payment vouch-
ers. In addition, this amendment will allow TBPC the flexibility to
utilize the most effective and efficient sample methods available.

Janet Hasty, Procurement Programs Manager, has determined
for the first five year period the rule is in effect, there will be no
adverse effect to state or local government as a result of enforc-
ing the rule. However, a cost savings will be realized as a result
of this rule change. By utilization of new and improved sampling
methods, agencies will be able to submit significantly fewer doc-
uments for a post payment audit while still maintaining the validity
of the sample.

Ms. Hasty, further determines that for each year of the first
five-year period the amendments are in effect, the public ben-
efit anticipated as a result of enforcing the rule will be clarity and
consistency. There will be no effect on small, large or micro busi-
nesses and/or persons.

Comments on the proposal may be submitted to William F. War-
nick, General Counsel, Texas Building and Procurement Com-
mission, P.O. Box 13047, Austin, Texas 78711-3047. Comments
must be received no later than 30 days from the date of publica-
tion of the proposal in the Texas Register.

The amendments to 1 TAC §113.18 are proposed under the
authority of the Texas Government Code, Title 10, Subtitle D,
§2152.003 which provides the Texas Building and Procurement
Commission with the authority to promulgate rules necessary to
implement the sections.

The are no other codes that are affected by the rule.
$113.18.  Auditing of Purchase Documents and Payment Vouchers.

(a) General. The commission audits payment vouchers and the
associated purchasing documents which established the basis for the
claim for payment from state appropriated funds in accordance with
Government Code, Title 10, Subtitle D, §2155.324.

(b) Auditing procedure. The commission audits purchasing
data for compliance with applicable statutes and rules of the commis-
sion. The commission may audit either 100% of State of Texas pur-
chase vouchers and associated purchase documentation of any agency,
a sampling of all documents, or may audit only specific types of pur-
chases. The commission may determine the extent and method of au-
dits to be performed. [The commission may perform audits at the 100%
level or may use a statistieal random sample and the samples may be
amounts or other parameters. These random sample audits may be per-
tformed prior to (pre-payment audits) of after (post-payinent audits) the
vouchers are paid by the Comptroller of Public Accounts.] Each agency
will be audited at least once in each state fiscal biennium. Agencies will
be required to furnish copies of purchase documents to the commission
for these audits as needed. Audits may be performed at the agency site
or remotely.

(c) Auditing parameters.

[(D] For 100% audits or random sample audits of delegated
and non-delegated purchases, the results must be at or above the 90%
compliance level for each agency.

[2) For the random sample audits; delegated and non-del-

[(B) maximum error level--10%:]

Purchasc Category Code:}

[(D) period of time--monthly, quarterly, semiannual,
annual; or bicnnial; and}

HE) selection of sample——may be by table of randem
numbers or any other interval method.]

(d) Agency notification. The commission will send results of
these audits to the agency head, agency’s directors of purchasing, and
fiscal and/or business manager. If the results are not within the estab-
lished parameters, the agency will be offered support and assistance to
maintain an acceptable level of compliance. Agencies will be given a
period of six months to bring their purchasing compliance within the
established parameters. If the results of a second (follow-up) audit still
do not meet the parameters, then delegation of authority for some or all
purchase categories may be suspended.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 23,
2002.

TRD-200208514

William F. Warnick

General Counsel

Texas Building and Procurement Commission
Earliest possible date of adoption: February 9, 2003
For further information, please call: (512) 463-3583

L4 L4 L4
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 183. ACUPUNCTURE

The Texas State Board of Medical Examiners proposes amend-
ments to §§183.1-183.4, 183.6 and the repeal and replacement
of §§183.7-183.18, concerning Acupuncture. The proposal is
necessary for a general clean-up of the chapter.

The Texas State Board of Medical Examiners previously pro-
posed an amendment to §183.13 in the November 1, 2002, issue
of the Texas Register (27 TexReg 10287). That amendment was
withdrawn in the January 3, 2003, issue of the Texas Register.
The section is re-proposed in this issue to incorporate all amend-
ments at one time.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the proposed rules are in effect there will be no fiscal im-
plications to state or local government as a result of enforcing
the rules as proposed.

Ms. Shackelford also has determined that for each year of the
first five years the rules as proposed are in effect the public bene-
fit anticipated as a result of enforcing the sections will be updated
rules. There will be no effect on small or micro businesses.
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Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

22 TAC §§183.1 - 183.4, 183.6

The amendments are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

The following are affected by the proposed rules: Texas Occu-
pations Code Annotated, Chapter 205.

§183.1.  Purpose.

These rules are promulgated under the authority of the Medical Practice
Act, Title 3 Subtitle B Tex. Occ. Code and the Acupuncture Act, Chap-
ter 205 Tex. Occ.Code [Article 4495b], to establish procedures and
standards for the training, education, licensing, and discipline of per-
sons performing acupuncture in this State so as to establish an orderly
system of regulating the practice of acupuncture in a manner which
protects the health, safety, and welfare of the public.

§183.2.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the content clearly indicates otherwise.

(1) Ability to communicate in the English language - An
applicant who has met the requirements set out in §183.4(a)(7) of this
title (relating to Licensure).

(2) Acceptable approved acupuncture school - Effective
January 1, 1996, and in addition to and consistent with the require-
ments of §205.206 of the Tex. Occ. Code and with the exception of the
provisions outlined in §183.4(h) of this title (relating to Exceptions),

(A) aschool of acupuncture located in the United States
or Canada which, at the time of the applicant’s graduation, was a candi-
date for accreditation by the Accreditation Commission for Acupunc-
ture and Oriental Medicine (ACAOM), offered no more than a certifi-
cate upon graduation, and had a curriculum of 1,800 hours with at least
450 hours of herbal studies which at a minimum included the follow-
ing:

(i) Dbasic herbology including recognition, nomen-
clature, functions, temperature, taste, contraindications, and therapeu-
tic combinations of herbs;

(it) herbal formulas including traditional herbal for-
mulas and their modifications or [medification/] variations based on
traditional methods of herbal therapy;

(iii) patent herbs including the names of the more
common patent herbal medications and their uses; and

(iv)  clinical training emphasizing herbal uses; or

(B) aschool of acupuncture located in the United States
or Canada which, at the time of the applicant’s graduation, was accred-
ited by ACAOM, offered a masters degree upon graduation, and had
a curriculum of 1,800 hours with at least 450 hours of herbal studies
which at a minimum included the following:

(i) basic herbology including recognition, nomen-
clature, functions, temperature, taste, contraindications, and therapeu-
tic combinations of herbs;

(ii)  herbal formulas including traditional herbal for-
mulas and their modifications or variations based on traditional meth-
ods of herbal therapy;

(iii) patent herbs including the names of the more
common patent herbal medications and their uses; and

(iv) clinical training emphasizing herbal uses; or

(C) aschool of acupuncture located outside the United
States or Canada that is determined by the board to be substantially
equivalent to Texas acupuncture school or a school defined in subpara-
graph (B) of this paragraph through an evaluation by the American As-
sociation of Collegiate Registrars and Admissions Officers (AACRAO)
a board-approved credential evaluation service[; and]

[(D) the requirements of this section shall be in addition
to the requirements of the Medical Practice Aet; 26:07; subsection (e}
and shall be construed and applicd so as to be consistent with the Act]
(3) Acupuncture Act or "the Act" - Chapter 205 of the

Texas Occupations Code.

[(3) Acceptable unapproved acupuncture school - A school
or college located outside the United States or Canada that was not
approved by the board at the time the degree was conferred but whose
curriculum meets the requirements for an unapproved medical school
as determined by a committee of experts seleeted by the Fexas State
Board of Acupuncture Examiners, subject to approval by the Texas

State Board of Medical Examiners.]
(4) Acupuncture -

(A) The insertion of an acupuncture needle and the ap-
plication of moxibustion to specific areas of the human body as a pri-
mary mode of therapy to treat and mitigate a human condition, includ-
ing the evaluation and assessment of the condition; and

(B) the administration offer] thermal or[and] electrical
treatments or the recommendation[recommendations] of dietary guide-
lines, energy flow exercise, or dietary or herbal supplements in con-
junction with the treatment described by subparagraph (A) of this para-
graph.

(5) Acupuncture board or "board" - The Texas State Board
of Acupuncture Examiners.

(6) Acupuncturist - A licensee of the [Texas State Board of
Examiners] acupuncture board who directly or indirectly
charges a fee for the performance of acupuncture services.

(7) Agency - the divisions, departments, and employees of
the Texas State Board of Medical Examiners, the Texas State Board of
Physician Assistant Examiners, and the Texas State Board of Acupunc-
ture Examiners.

(8) [EP] APA - The Administrative Procedure Act, Gov-
ernment Code, §2001.001 et seq.

(9) [(8)] Applicant [or petitioner] - A party seeking a li-

cense [or rule] from the board.

(10) [(9)] Application - An application is all documents
and information necessary to complete an applicant’s request for li-
censure including the following:

i (A) forms furnished by the board, completed by the ap-
plicant:

(i) all forms and addenda requiring a written
response must be printed in ink or typed,

(i) photographs must meet United States Govern-
ment passport standards;

PROPOSED RULES January 10, 2003 28 TexReg 417



(B) a fingerprint card, furnished by the acupuncture
board, completed by the applicant, that must be readable by the Texas
Department of Public Safety;

(C) all documents required under §183.4(c) of this title
(relating to Licensure Documentation); and

(D) therequired fee, payable by check through a United
States bank.

(11)  [(10)] Assistant Presiding Officer - A member of the
acupuncture board elected by the acupuncture board to fulfill the du-
ties of the presiding officer in the event the presiding officer is inca-
pacitated or absent, or the presiding officer’s duly qualified successor
under Robert’s Rules of Order Newly Revised or board rules.

[(11) Board - The Texas State Board of Acupuncture Ex-
arHRCES-|
(12) Board member - One of the members of the acupunc-

ture board, appointed and qualified pursuant to §§205.051-.053 of the
Act.

(13) Chiropractor - A licensee of the Texas State Board of
Chiropractic Examiners.

(14) Contested case - A proceeding, including but not re-
stricted to, licensing, in which the legal rights, duties, or privileges of
a party are to be determined by the board after an opportunity for ad-
judicative hearing.

(15) Documents - Applications, petitions, complaints, mo-
tions, protests, replies, exceptions, answers, notices, or other written
instruments filed with the medical board or acupuncture board in a li-
censure proceeding or by a party in a contested case.

(16) Eligible for legal practice and/or licensure in country
of graduation - An applicant who has completed all requirements for
legal practice of acupuncture and/or licensure in the country in which
the school is located except for any citizenship requirements.

(17) Executive Director -The executive director of the
agency or the authorized designee of the executive director. [Texas
State Board of Mcdical Examiners.|

(18) Full force - Applicants for licensure who possess a li-
cense in another jurisdiction must have it in full force and not restricted
[for cause], canceled [for eause], suspended [for eause] or revoked. An
acupuncturist with a license in full force may include an acupunctur-
ist who does not have a current, active, valid annual permit in another
jurisdiction because that jurisdiction requires the acupuncturist to prac-
tice in the jurisdiction before the annual permit is current.

(19) Full NCCAOM examination - The National Certifi-
cation Commission for Acupuncture and Oriental Medicine examina-
tion, consisting of the Comprehensive Written Exam (CWE), the Clean
Needle Technique Portion (CNTP), [and] the Practical Examination of
Point Location Skills (PEPLS), and[; effective January 1; 1998;] the
Chinese Herbology Exam.

(20) Good professional character - An applicant for licen-
sure must not be in violation of or have committed any act described in
the Act, §205.351.

(21) Administative Law Judge (ALJ) [Hearings Examiner;
Examiner, Administrative Law Judge; or ALJ] - An individual
appointed to preside over administrative hearings pursuant to the
APA |administrative taw judge; duby employed by the State Office of
Administrative Hearings].

(22) License - Includes the whole or part of any board per-
mit, certificate, approval, registration, or similar form of permission
required by law; specifically, a license and a registration.

(23) Licensing - Includes the medical board’s and acupunc-
ture board’s process respecting the granting, denial, renewal, revoca-
tion, suspension, annulment, withdrawal, or amendment of a license.

(24) Medical board - The Texas State Board of Medical Ex-
aminers.

(25) Misdemeanors involving moral turpitude - Any mis-
demeanor of which fraud, dishonesty, or deceit is an essential element;
burglary; robbery; sexual offense; theft; child molesting; substance di-
version or substance abuse; an offense involving baseness, vileness, or
depravity in the private social duties one owes to others or to society in
general; or an offense committed with knowing disregard for justice or
honesty.

(26) Party - The acupuncture board and each person named
or admitted as a party in a SOAH hearing or contested case before the
acupuncture board [Each person named or admitted as a party whether

an applicant, protestant, petitioner, complainant, respondent or inter-
venor and the board].

(27) Person - Any individual, partnership, corporation, as-
sociation, governmental subdivision, or public or private organization
of any character.

(28) Physician - A licensee of the medical board [Texas
State Board of Medieal Examiners|.

(29) Pleading - Written documents filed by parties concern-
ing their respective claims.

(30) Presiding officer - The member of the acupuncture
board appointed by the governor to preside over acupuncture board
proceedings or the presiding officer’s duly qualified successor in ac-
cordance with Robert’s Rules of Order Newly Revised or board rules|[;
a hearings examiner, administrative law judge, or other person presid-
ing over the beard).

(31) Register - The Texas Register.

(32) Rule - Any agency statement of general applicability
that implements, interprets, or prescribes law or policy, or describes the
procedures or practice requirements of this board. The term includes
the amendment or repeal of a prior section but does not include state-
ments concerning only the internal management or organization of any
agency and not affecting private rights or procedures. This definition
includes substantive regulations.

(33) Secretary - The secretary-treasurer of the acupuncture
board [Texas State Board of Acupuncture Examiners].

(34) Substantially equivalent to a Texas acupuncture school
- A school or college of acupuncture [located outside the United States
or Canada must be] that is an institution of higher learning designed to
select and educate acupuncture students; provide students with the op-
portunity to acquire a sound basic acupuncture education through train-
ing; to develop programs of acupuncture education to produce practi-
tioners, teachers, and researchers; and to afford opportunity for post-
graduate and continuing medical education. The school must provide
resources, including faculty and facilities, sufficient to support a cur-
riculum offered in an intellectual and practical environment that en-
ables the program to meet these standards. The faculty of the school
shall actively contribute to the development and transmission of new
knowledge. The school of acupuncture shall contribute to the advance-
ment of knowledge and to the intellectual growth of its students and
faculty through scholarly activity, including research. The school of
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acupuncture shall include, but not be limited to, the following charac-
teristics:

(A) the facilities for didactic and clinical training (i.e.,
laboratories, hospitals, library, etc.) shall be adequate to ensure oppor-
tunity for proper education.

(B) the admissions standards shall be substantially
equivalent to a Texas school of acupuncture.

(C) the basic curriculum shall include courses substan-
tially equivalent to those delineated in the Accreditation Commission
for Acupuncture and Oriental Medicine (ACAOM) core curriculum at
the time of applicant’s graduation.

(D) the curriculum shall be of at least 1800 hours in du-
ration.

{35) The Aet — Tex: Oce: Code Anns; Chapter 205}
$183.3. Meetings.

(a) The acupuncture board shall meet at least four times a year
to carry out the mandates of the Act.

(b) Special meetings may be called by the presiding officer of
the acupuncture board, by resolution of the acupuncture board, or upon
written request to the presiding officer of the acupuncture board signed
by at least three members of the board.

(c) Acupuncture board and committee meetings shall, to the
extent possible, be conducted pursuant to the provisions of Robert’s
Rules of Order Newly Revised unless, by rule, the acupuncture board
adopts a different procedure.

(d) All elections and any other issues requiring a vote of the
acupuncture board shall be decided by a simple majority of the mem-
bers present. A quorum for transaction of any business by the acupunc-
ture board shall be one more than half the acupuncture board’s mem-
bership at the time of the meeting. If more than two candidates contest
an election or if no candidate receives a majority of the votes cast on
the first ballot, a second ballot shall be conducted between the two can-
didates receiving the highest number of votes.

(e) The acupuncture board, at a regular meeting or special
meeting, may elect from its membership an assistant presiding officer
and a secretary-treasurer to serve a term of one year or for a term of a
set duration established by majority vote of the acupuncture board.

(f) The acupuncture board, at a regular meeting or special
meeting, upon majority vote of the members present may remove the
assistant presiding officer or secretary-treasurer from office.

(g) The following are standing and permanent committees of
the acupuncture board. Each committee, with the exception of the Ex-
ecutive Committee, shall consist of at least one board member who is
a licensed physician, one board member who is a licensed acupunctur-
ist, and one public board member. In the event that a committee does
not have a representative of one or more of these groups, the presid-
ing officer shall appoint additional members as necessary to maintain
this composition. The Executive Committee shall include the presiding
officer, the assistant presiding officer, and the secretary-treasurer, plus
additional members so that the committee consists of a minimum of
two board members who are licensed acupuncturists, one board mem-
ber who is a licensed physician, and one public board member. The
responsibilities and authority of these committees shall include those
duties and powers as set forth below and such other responsibilities and
authority which the acupuncture board may from time to time delegate
to these committees.

(1) Licensure Committee:

(A) draft and review proposed rules regarding licen-
sure, and make recommendations to the acupuncture board regarding
changes or implementation of such rules;

(B) draft and review proposed application forms for li-
censure, and make recommendations to the acupuncture board regard-
ing changes or implementation of such rules;

(C) oversee the application process for licensure;

(D) receive and review applications for licensure [in the
cvent the cligibility for Heensure of an applicant is in question];
(E) present the results of reviews of applications for li-

censure and make recommendations to the acupuncture board regard-
ing licensure of applicants [whese eligibility is in question];

(F) oversee and make recommendations to the acupunc-
ture board regarding any aspect of the examination process including
the approval of an appropriate licensure examination and the adminis-
tration of such an examination;

(G) draft and review proposed rules regarding any as-
pect of the examination;

(H) make recommendations to the acupuncture board
regarding matters brought to the attention of the Licensure Committee.

(2) Discipline and Ethics Committee:

(A) draft and review proposed rules regarding the dis-
cipline of acupuncturists and enforcement of Subchapter H of the Act;

(B) oversee the disciplinary process and give guidance
to the acupuncture board and staff regarding methods to improve the
disciplinary process and more effectively enforce Subchapter H [Sub-

chapter E] of the Act;

(C) monitor the effectiveness, appropriateness, and
timeliness of the disciplinary process;

(D) make recommendations regarding resolution and
disposition of specific cases and approve, adopt, modify, or reject
recommendations from staff or representatives of the acupuncture
board regarding actions to be taken on pending cases. Approve
dismissals of complaints and closure of investigations;

(E) draft and review proposed ethics guidelines and
rules for the practice of acupuncture, and make recommendations to
the acupuncture board regarding the adoption of such ethics guidelines
and rules;

(F) make recommendations to the acupuncture board
and staff regarding policies, priorities, budget, and any other matters
related to the disciplinary process and enforcement of Subchapter H

[Subehapter E] of the Act; and

(G) make recommendations to the acupuncture board
regarding matters brought to the attention of the Discipline and Ethics
Committee.

(3) Education Committee:

(A) draft and propose rules regarding educational re-
quirements for licensure in Texas and make recommendations to the
acupuncture board regarding changes or implementation of such rules;

(B) draft and propose rules regarding training required
for licensure in Texas and make recommendations to the acupuncture
board regarding changes or implementation of such rules;

[(C) draft and propose rules regarding tutorial program
requirements for leensure in Fexas and make recommendations to the
acupuncture board regarding changes or implementation of such rules;]
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(C) [(D)] draft and propose rules regarding continuing
education requirements for renewal of a Texas license and make rec-
ommendations to the acupuncture board regarding changes or imple-
mentation of such rules;

[(E) draft and propose rules regarding educational re-
recommendations to the acupuncture board regarding changes or im-
plementation of such rules:]

(D) [(E)] consult with the Texas Higher Education Co-
ordinating Board regarding educational requirements for schools of
acupuncture, oversight responsibilities of each entity, degrees which
may be offered by schools of acupuncture;

(E) [(&®)] maintain communication with acupuncture
schools;

(F) [@H] plan and make visits to acupuncture schools
at specified intervals, with the goal of promoting opportunities to meet
with the students so they may become aware of the board and its func-
tions;

G) [(D] develop information regarding foreign
acupuncture schools in the areas of curriculum, faculty, facilities,
academic resources, and performance of graduates;

(H) [P] draft and propose rules which would set the
requirements for degree programs in acupuncture;

(I) [(K)] be available for assistance with problems re-
lating to acupuncture school issues which may arise within the purview
of the board;

(J) [(B)] offer assistance to the Licensure Committee in
determining eligibility of graduates of foreign acupuncture schools for
licensure;

(K) [@WD)] study and make recommendations regarding
documentation and verification of records from foreign acupuncture
schools;

(L) [@H] make recommendations to the acupuncture
board regarding matters brought to the attention of the Education Com-
mittee;.

(4) Executive Committee:
(A) review agendum for board meetings;

(B) ensure records are maintained of all committee ac-
tions;

(C) review requests from the public to appear before the
board and to speak regarding issues relating to acupuncture;

(D) review inquiries regarding policy or administrative
procedures;

(E) delegate tasks to other committees;

(F) take action on matters of urgency that may arise be-
tween board meetings;

(G) assist the medical board in the organization, prepa-
ration, and delivery of information and testimony to the Legislature and
committees of the Legislature;

(H) formulate and make recommendations to the board
concerning future board goals and objectives and the establishment of
priorities and methods for their accomplishment;

(D) study and make recommendations to the board re-
garding the role and responsibility of the board offices and committees;

(J) study and make recommendations to the board re-
garding ways to improve the efficiency and effectiveness of the admin-
istration of the board pursuant to the Occupations Code, §205.102(b);

(K) make recommendations to the board regarding mat-
ters brought to the attention of the executive committee.

(h) Meetings of the acupuncture board and of its committees
are open to the public unless such meetings are conducted in executive
session pursuant to the Open Meetings Act and the Act. In order that
board meetings may be conducted safely, efficiently, and with deco-
rum, members of the public shall refrain at all times from smoking or
using tobacco products, eating, or reading newspapers and magazines.
Members of the public may not engage in disruptive activity that inter-
feres with board proceedings, including, but not limited to, excessive
movement within the meeting room, noise or loud talking, and resting
of feet on tables and chairs. The public shall remain within those areas
of the board’s offices designated as open to the public. Members of the
public shall not address or question board members during meetings
unless recognized by the board’s presiding officer pursuant to a pub-
lished agenda item.

(1) Journalists have the same right of access as other members
of the public to acupuncture board meetings conducted in open session,
and are also subject to the rules of conduct described in subsection (h)
of this section. Observers of any board meeting may make audio or vi-
sual recordings of such proceedings conducted in open session subject
to the following limitations: the acupuncture board’s presiding officer
may request periodically that camera operators extinguish their artifi-
cial lights to allow excessive heat to dissipate; camera operators may
not assemble or disassemble their equipment while the board is in ses-
sion and conducting business; persons seeking to position microphones
for recording board proceedings may not disrupt the meeting or disturb
participants; journalists may conduct interviews in the reception area
of the board’s offices or, at the discretion of the acupuncture board’s
presiding officer, in the meeting room after recess or adjournment; no
interview may be conducted in the hallways of the board’s offices; and
the acupuncture board’s presiding officer may exclude from a meeting
any person who, after being duly warned, persists in conduct described
in this subsection and subsection (h) of this section.

(j) The assistant presiding officer of the acupuncture board
shall assume the duties of the presiding officer in the event of the pre-
siding officer’s absence or incapacity.

(k) In the absence or incapacity of both the presiding officer
and the assistant presiding officer, the secretary-treasurer shall assume
the duties of the presiding officer.

(1) Inthe event of the absence or incapacity of the presiding of-
ficer, the assistant presiding officer, and secretary-treasurer, the mem-
bers of the acupuncture board may elect another member to act as the
presiding officer of a board meeting or may elect an interim acting pre-
siding officer for the duration of the absences or incapacity or until
another presiding officer is appointed by the governor.

(m) Upon the death, resignation, or permanent incapacity of
the assistant presiding officer or the secretary-treasurer, the acupunc-
ture board shall elect from its membership an officer to fill the vacant
position. Such an election shall be conducted as soon as practicable at
a regular or special meeting of the acupuncture board.

$183.4.  Licensure.

(a) Qualifications. An applicant must present satisfactory
proof to the acupuncture board that the applicant:

(1) is at least 21 years of age;
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(2) is of good professional character as defined in §183.2
of this title (relating to Definitions);

(3) has successfully completed 60 semester hours of gen-
eral academic college level courses, other than in acupuncture school,
that are not remedial and would be acceptable at the time they were
completed for credit on an academic degree at a two or four year in-
stitution of higher education within the United States accredited by an
agency recognized by the Higher Education Coordinating Board or its
equivalent in other states as a regional accrediting body. Coursework
completed as a part of a degree program in acupuncture or Oriental
medicine may be accepted by the acupuncture board if, in the opinion
of the acupuncture board, such coursework is substantially equivalent
to the required hours of general academic college level coursework;

(4) is a graduate of an acceptable approved acupuncture
school [a reputable acupuncture school that was a candidate for ac-
ereditation or had acereditation through the Accreditation Commission
for Acupuncture and Oriental Medicine (ACAOM) at the time of ap-
pl—xeaﬂks graduation;] or received and completed training which, in the
opinion of the acupuncture board, was substantially equivalent to train-
ing provided by such a school;

(5) has taken and passed, within three attempts, each com-
ponent of the full National Certification Commission for Acupuncture
and Oriental Medicine (NCCAOM) examination;

(6) has taken and passed the CCAOM (Council of Col-
leges of Acupuncture and Oriental Medicine) Clean Needle Technique
(CNT) course and practical examination; and

(7) is able to communicate in English as demonstrated by
one of the following:

(A) passage of the NCCAOM examination taken in
English;

(B) passage of the TOEFL (Test of English as a Foreign
Language) with a score of 550 or higher on the paper based test or with
a score of 213 or higher on the computer based test;

(C) passage of the TSE (Test of Spoken English) with a
score of 45 or higher;

(D) passage of the TOEIC (Test of English for Interna-
tional Communication) with a score of 500 or higher; or

(E) at the discretion of the acupuncture board, passage
of any other similar, validated exam testing English competency given
by a testing service with results reported directly to the acupuncture
board or with results otherwise subject to verification by direct contact
between the testing service and the acupuncture board.

(b) Procedural rules for licensure applicants.
provisions shall apply to all licensure applicants.

The following

(1) Applicants for licensure:

(A) whose documentation indicates any name other
than the name under which the applicant has applied must furnish
proof of the name change;

(B) whose application for licensure which has been
filed with the board office and which is in excess of two years
old from the date of receipt shall be considered inactive. Any fee
previously submitted with that application shall be forfeited. Any
further application procedure for licensure will require submission of
a new application and inclusion of the current licensure fee.

(C) will be allowed to sit for each component of the NC-
CAOM examination only three times;

(D) who in any way falsify the application may be re-
quired to appear before the acupuncture board. It will be at the dis-
cretion of the acupuncture board whether or not the applicant will be
issued a Texas acupuncture license;

(E) on whom adverse information is received by the
acupuncture board may be required to appear before the acupuncture
board. It will be at the discretion of the acupuncture board whether or
not the applicant will be issued a Texas license;

(F) shall be required to comply with the acupuncture
board’s rules and regulations which are in effect at the time the com-
pleted application form and fee are filed with the board;

(G) may be required to sit for additional oral, written,
or practical examinations or demonstrations that, in the opinion of the
acupuncture board, are necessary to determine competency of the ap-
plicant;

(H) must have the application for licensure completed
and legible in every detail 60 days prior to the acupuncture board meet-
ing in which they are to be considered for licensure unless otherwise
determined by the acupuncture board based on good cause.

(2) Applicants for licensure who wish to request reasonable
accommodation due to a disability must submit the request at the time
of filing the application.

(3) Applicants who have been licensed in any other state,
province, or country shall complete a notarized oath or other verified
sworn statement in regard to the following:

(A) whether the license, certificate, or authority has
been the subject of proceedings against the applicant for the restriction
for cause, cancellation for cause, suspension for cause, or revocation
of the license, certificate, or authority to practice in the state, province,
or country, and if so, the status of such proceedings and any resulting
action; and,

(B) whether an investigation in regard to the applicant
is pending in any jurisdiction or a prosecution is pending against the
applicant in any state, federal, national, local, or provincial court for
any offense that under the laws of the state of Texas is a felony, and if
so, the status of such prosecution or investigation.

(4) An applicant for a license to practice acupuncture
may not be required to appear before the acupuncture board or any
of its committees unless the application raises questions about the
applicant’s:

(A) physical or mental impairment;

(B) criminal conviction; or

(C) revocation of a professional license.
(¢) Licensure documentation.

(1) Original documents/interview. An applicant must ap-
pear for a personal interview at the board offices and present original
documents to a representative of the board for inspection. Original doc-
uments may include, but are not limited to, those listed in paragraph (2)
of this subsection.

(2) Required documentation. Documentation required of
all applicants for licensure shall include the following:

(A) Birth certificate/proof of age. Each applicant for li-
censure must provide a copy of either a birth certificate and translation,
if necessary, to prove that the applicant is at least 21 years of age. In
instances where a birth certificate is not available, the applicant must
provide copies of a passport or other suitable alternate documentation.
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(B) Name change. Any applicant who submits docu-
mentation showing a name other than the name under which the ap-
plicant has applied must present copies of marriage licenses, divorce
decrees, or court orders stating the name change. In cases where the
applicant’s name has been changed by naturalization the applicant must
submit the original naturalization certificate by hand delivery or by cer-
tified mail to the board office for inspection.

(C) Examination scores. Each applicant for licensure
must have a certified transcript of grades submitted directly from the
appropriate testing service to the acupuncture board for all examina-
tions used in Texas for purposes of licensure in Texas.

(D) Dean’s certification. Each applicant for licensure
must have a certificate of graduation submitted directly from the
school of acupuncture on a form provided by the acupuncture board.
The applicant shall attach to the form a recent photograph, meeting
United States Government passport standards, before submitting it
to the school of acupuncture. The school shall have the Dean or the
designated appointee sign the form attesting to the information on the
form and placing the school seal over the photograph.

(E) Diploma or certificate. All applicants for licensure
must submit a copy of their diploma or certificate of graduation.

(F) Evaluations. All applicants must provide, on a form
furnished by the acupuncture board, evaluations of their professional
affiliations for the past ten years or since graduation from acupuncture
school, whichever is the shorter period.

(G) Preacupuncture school transcript. Each applicant
must have the appropriate school or schools submit a copy of the record
of their undergraduate education directly to the acupuncture board.
Transcripts must show courses taken and grades obtained. If deter-
mined that the documentation submitted by the applicant is not suffi-
cient to show proof of the completion of 60 semester hours of college
courses other than in acupuncture school, the applicant must obtain
coursework verification by submitting documentation to the acupunc-
ture board for a determination as to the adequacy of such education or
to a two or four year institution of higher education within the United
States. The institution must be preapproved by the board’s executive
director and accredited by an agency recognized as a regional accred-
iting body by the Texas Higher Education Coordinating Board or its
equivalent in another state.

(H) School of acupuncture transcript. Each applicant
must have his or her acupuncture school submit a transcript of courses
taken and grades obtained directly to the acupuncture board. Tran-
scripts must clearly demonstrate completion of 1,800 instructional
hours, with at least 450 hours of herbal studies.

(I) Fingerprint card. Each applicant must complete a
fingerprint card for the Texas Department of Public Safety and return
it to the acupuncture board as part of the application.

(J) Other verification. For good cause shown, with the
approval of the acupuncture board, verification of any information re-
quired by this subsection may be made by a means not otherwise pro-
vided for in this subsection.

(3) Additional documentation. Applicants may be required
to submit other documentation, including but not limited to the follow-
ing:

(A) Translations. An accurate certified translation of
any document that is in a language other than the English language
along with the original document or a certified copy of the original
document which has been translated.

(B) Arrest Records. If an applicant has ever been ar-
rested, a copy of the arrest and arrest disposition from the arresting
authority and submitted by that authority directly to the acupuncture
board.

(C) Malpractice. If an applicant has ever been named
in a malpractice claim filed with any liability carrier or if an applicant
has ever been named in a malpractice suit, the applicant shall submit
the following:

(i) a completed liability carrier form furnished by
the acupuncture board regarding each claim filed against the applicant’s
insurance;

(it)  for each claim that becomes a malpractice suit, a
letter from the attorney representing the applicant directly to this board
explaining the allegation, dates of the allegation, and current status of
the suit. If the suit has been closed, the attorney must state the disposi-
tion of the suit, and if any money was paid, the amount of the settlement,
unless release of such information is prohibited by law or an order of a
court with competent jurisdiction. If such letter is not available, the ap-
plicant will be required to furnish a notarized affidavit explaining why
this letter cannot be provided; and

(iii) a statement, composed by the applicant,
explaining the circumstances pertaining to patient care in defense of
the allegations.

(D) Inpatient treatment for alcohol/substance abuse or
mental illness. Each applicant that has been admitted to an inpatient
facility within the last five years for the treatment of alcohol/substance
abuse or mental illness must submit the following:

(i) an applicant’s statement explaining the circum-
stances of the hospitalization;

(i) an admitting summary and discharge summary,
submitted directly from the inpatient facility;

(iii) a statement from the applicant’s treating
physician/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and

(iv) a copy of any contracts or agreements signed
with any licensing authority.

(E) Outpatient treatment for alcohol/substance abuse or
mental illness. Each applicant that has been treated on an outpatient
basis within the last five years for alcohol/substance abuse or mental
illness must submit the following:

(i) an applicant’s statement explaining the circum-
stances of the outpatient treatment;

(i) a statement from the applicant’s treating
physician/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and

(iii) a copy of any contracts or agreements signed
with any licensing authority.

(F) Additional documentation. Additional documenta-
tion as is deemed necessary to facilitate the investigation of any appli-
cation for licensure.

(G) DD214. A copy of the DD214 indicating separation
from any branch of the United States military.

(H) Other verification. For good cause shown, with the
approval of the acupuncture board, verification of any information re-
quired by this subsection may be made by a means not otherwise pro-
vided for in this subsection.
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(I) False documentation. Falsification of any affidavit
or submission of false information to obtain a license may subject an
acupuncturist to denial of a license or to discipline pursuant to the Act,
§205.351.

(4) Substitute documents/proof. The acupuncture board
may, at its discretion, allow substitute documents where proof of
exhaustive efforts on the applicant’s part to secure the required docu-
ments is presented. These exceptions are reviewed by the acupuncture
board, a board committee, or the board’s executive director on an
individual case-by-case basis.

(d) Temporary license.

(1) Issuance. The acupuncture board [Texas State Board
of Acupuncture Examiners] may, through the executive director of the
agency [Texas State Board of Medical Examiners], issue a temporary
license to a licensure applicant who appears to meet all the qualifica-
tions for an acupuncture license under the Act, but is waiting for the
next scheduled meeting of the acupuncture board [Texas State Board
of Acupuncture Examiners] for review and for the license to be issued.

(2) Duration/renewal. A temporary license shall be valid
for 100 days from the date issued and may be extended only for another
30 days after the date the initial temporary license expires. Issuance ofa
temporary license may be subject to restrictions at the discretion of the
executive director and shall not be deemed dispositive in regard to the
decision by the acupuncture board [Texas State Board of Acupuneture
Examiners] to grant or deny an application for a permanent license.

(e) Distinguished professor temporary license.

(1) TIssuance. The acupuncture board may issue a single
distinguished professor temporary license to an acupuncturist who:

(A) holds a substantially equivalent license, certificate,
or authority to practice acupuncture in another state, province, or coun-
try; and

(B) agrees to and limits any acupuncture practice in this
state to acupuncture practice for demonstration or teaching purposes for
acupuncture students and/or instructors, and in direct affiliation with an
acupuncture school that is a candidate for accreditation or has accredi-
tation through the Accreditation Commission for Acupuncture and Ori-
ental Medicine (ACAOM) at which the students are trained and/or the
instructors teach; and

(C) agrees to and limits practice to demonstrations or
instruction under the direct supervision of a licensed Texas acupunc-
turist who holds an unrestricted license to practice acupuncture in this
state; and

(D) pays any required fees for issuance or renewal of
the distinguished professor temporary license.

(2) [Duration/renewal.] Duration. The distinguished pro-
fessor temporary license shall be valid for a continuous one-year pe-
riod; however, the permit is revocable at any time the board deems
necessary. The distinguished professor temporary license shall auto-
matically expire one year after the date of issuance. The distinguished
professor temporary license may not be renewed or reissued. [Any such
distinguished professor temporary license shall have a duration of no
longer than 60 days and may be renewed no more than three conseeu-
tive times for a total of an additional 180 days:]

(3) Disciplinary action. [Termination- A distinguished
professor temporary heense shall avtomatically expire at the end of 60

days frem issuance or 60 days from date of renewal unless otherwise
renewed:] A distinguished professor temporary license or renewal

may be denied, terminated, cancelled, suspended, or revoked for any
violation of acupuncture board rules or the Act, Subchapter H.

(f) Relicensure.

[(H] Ifan acupuncturist’s license has been expired for one
year, it is considered to have been canceled, and the acupuncturist may
not renew the license. The acupuncturist may obtain a new license by
[submitting to reexamination and] complying with the requirements
and procedures for obtaining an original license. [The examination

[(2) A person may qualify for renewal of his or her original

HA)  held a license previously in this state;]
HBY  moved to another state; provinee; of eountry:}

HE) legally practiced in the ether state, province, or
country for not more than two years since the expiration of his or her
TFexas Heense: andd

[(D) files an application for relicensure under subsec-
tions (a)-(c) of this scetion.|

(g) Approved schools. An[A] ACAOM approved acupuncture
school may use the word "college" as a means of representation to the
public as long as it maintains ACAOM accreditation. An approved
school may not represent itself as a university.

(h) Exceptions. Before January 1, 2004, the acupuncture
board may not adopt a rule under §205.101 of the Act, that requires
a school of acupuncture operating in Texas on or before September
1, 1993, be accredited by, or a candidate for accreditation by, the
ACAOM [Accreditation Commission for Acupuncture and Oriental
Medicine. ]

§183.6. Denial of License; Discipline of Licensee.

(a) An applicant for a license under the Act shall be subject to
denial of the application pursuant to the provisions of §205.351 of the
Act.

(b) An acupuncturist who holds a license issued under author-
ity of the Act shall be subject to discipline, including revocation of
license, pursuant to §205.351 of the Act.

(¢) The denial of licensure or the imposition of disciplinary
action by the acupuncture board pursuant to §205.351 of the Act shall
be in accordance with the Act, the procedures set forth in Chapter 187
of this title (relating to Procedural Rules) [§183-8 of this title (relating
to Procedure - General)], the Administrative Procedure Act, and the
rules of the State Office of Administrative Hearings. If the provisions
of Chapter 187 conflict with the Act or rules under this chapter, the Act
and provisions of this chapter shall control.

(d) Disciplinary guidelines.

(1) Chapter 190 of this title (relating to Disciplinary Guide-
lines) shall apply to acupuncturists regulated under this chapter and be
used as guidelines for the following areas as they relate to the denial of
licensure or disciplinary action of a licensee:

(A) practice inconsistent with public health and wel-

fare;

(B) unprofessional or dishonorable conduct;

(C) disciplinary actions by state boards and peer

groups;

(D) repeated and recurring meritorious health care lia-
bility claims; and
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(E) aggravating and mitigating factors.

(2) If the provisions of Chapter 190 conflict with the Act
or rules under this chapter, the Act and provisions of this chapter shall
control.

[(A) provide guidance and a framework of analysis for
administrative law judges in the making of recommendations in con-

tested licensure and disciplinary matterss}

[B) proemete consisteney in the exercise of sound dis-
ion by i the i ion of ions in discipli

matters: and

[(C) provide guidance for board members for the reso-
lution of potentially contested matters-

2y Limitatiens: This subsection shall be construed and

applied so as to preserve board member discretion in the imposition of
sanetions and remedial measures pursuant to $205351 of the Aet: This
subsection shall be further eenstrued and applied so as to be consistent
with the Act; and shall be limited to the extent as otherwise proseribed
by statute and beard rule}

[(3) Aggravation. The following subparagraphs (A)-(O) of
this paragraph may be considered as asgravatinge factors so as to merit
more severe or more restrictive action by the board.]

[(A) patient harm and the severity of patient harm:]

[(B) economic harm to any individual or entity and the
severity of such harm;]

[(C) environmental harm and severity of such harm;]

[(D) increased potential for harm to the public:]

HE  attempted coneccalment of misconduets}

[(F) premeditated misconduct;]

HG) intentional misconduet;}

[(H) motive;]

D prior misconduct of a similar or related nature;}

[(}) disciplinary history;]

e . . nos of W ] o}
from any gevernment ageney or official regarding statutes or regula-
tions pertaining to the misconduet;}

HL) wviolation of a board order:}

[M) failure to implement remedial measures to correct
or mitigate harm from the misconduets]

[(N) lack of rehabilitative potential or likelihood for fu-
ture misconduct of a similar nature: andd

HO) relevant eireumstanees increasing the seriousness
of the misconduct.]

E ion and Miticati The follow l

graphs (A)-(O) of this paragraph may be cons1dered as extenuating and
mitigating factors so as te merit less severe or less restrictive action by

the board.]

[A) absence of patient harm;}

[(B) absence of economic harm to any individual or en-
tity;]

absence of environmental harm;]
absence of potential harm to the public;]

seH-reported and voluntary admissions of miseon-

absence of premeditation to commit misconduet
absence of intent to commit misconduct;]
motive:|

HH absenee of prier misconduct of a similar or related

%3 BES

[(L) rechabilitative potential;]

HMY  prior community serviee and present value to the
community;]

HNY - relevant circumstances reducing the sertousness of
the misconduct; and.}

o) . . bility for
the miseonduet]

[(e) Scope of Practice.]

An acupuncturist may perform acupuncture on a per-
son whe has been evaluated by a physician or dentist, as appropriate,

acupieture was performed

[(2) The holder of a license may perform acupuncture on a
person who was referred by a doctor Heensed to practice ehiropractic by
the treatment within 30 days of the date of the referral. The licensee
shall refer the person to a physieian after performing acupuneture 30
times or for 120 days, whichever occurs first; if no substantial i
ment occurs in the person’s condition for which the referral was made.]

H34  Nevwithstanding paragraphs (B and (2} of this subsce-
tion; an acupuneturist holding a current and valid license may without
an cvaluation or a referral from a physician, dentist, or chiropractor
pepfefmaeupuﬂemfeenapersenfe%smekmgaéée&e&welghﬂes&
aleohelism; chrenie pain, or substance abuse.]

H4) A licensed acupuncturist must recommend an eval-
uation by a licensed Texas physician or dentist, if after performing
acupuncture 20 times or for two months, whichever occurs first, there

(5 A licensed acupuneturist shall recommend an evalua-
tion by a licensed Texas physician or dentist, as appropriate, if after
performing acupuncture 20 tmes or for two meonths: whichever eceurs
first; there is no substantial improvement of the patient’s alcoholism or
substance abuse.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 23,
2002.

TRD-200208519
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Donald W. Patrick, MD, JD

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: February 9, 2003
For further information, please call: (512) 305-7016

L4 1 4 14
22 TAC §§183.7 - 183.18

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas State Board of Medical Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following are affected by the proposed rules: Texas Occu-
pations Code Annotated, Chapter 205.

$183.7.  Investigations.

$§183.8.  Procedure - General.

§183.9.  Procedure - Prehearing.

§183.10.  Procedure - Hearing.

§183.11. Procedure - Posthearing.

§$183.12. Patient Records.

§183.13.  Complaint Procedure Notification.
§183.14. Medical Board Review and Approval.
$183.15.  Construction.

$183.16. Acudetox Specialist.

§183.17.  Use of Professional Titles.

§183.18.  Texas Acupuncture Schools.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 23,
2002.

TRD-200208520

Donald W. Patrick, MD, JD

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: February 9, 2003
For further information, please call: (512) 305-7016

. . *
22 TAC §§183.7 - 183.18

The new rules are proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following are affected by the proposed rules: Texas Occu-
pations Code Annotated, Chapter 205.
§183.7. Scope of Practice.

(a) An acupuncturist may perform acupuncture on a person
who has been evaluated by a physician or dentist, as appropriate, for the

condition being treated within twelve months before the date acupunc-
ture was performed.

(b) The holder of a license may perform acupuncture on a per-
son who was referred by a doctor licensed to practice chiropractic by
the Texas Board of Chiropractic Examiners if the licensee commences
the treatment within 30 days of the date of the referral. The licensee
shall refer the person to a physician after performing acupuncture 20
times or for two months, whichever occurs first, if no substantial im-
provement occurs in the person’s condition for which the referral was
made.

(¢) Notwithstanding subsections (a) and (b) of this section,
an acupuncturist holding a current and valid license may without an
evaluation or a referral from a physician, dentist, or chiropractor per-
form acupuncture on a person for smoking addiction, weight loss, al-
coholism, chronic pain, or substance abuse.

(d) A licensed acupuncturist must recommend an evaluation
by a licensed Texas physician or dentist, if after performing acupunc-
ture 20 times or for two months, whichever occurs first, there is no
substantial improvement of the patient’s chronic pain.

(e) Alicensed acupuncturist shall recommend an evaluation by
a licensed Texas physician or dentist, as appropriate, if after performing
acupuncture 20 times or for two months, whichever occurs first, there
is no substantial improvement of the patient’s alcoholism or substance
abuse.

§183.8.

Investigations.

(a) Confidentiality. All complaints, adverse reports, investi-
gation files, other investigation reports, and other investigative infor-
mation in the possession of, received, or gathered by the board shall
be confidential and no employee, agent, or member of the board may
disclose information contained in such files except in the following cir-
cumstances:

(1) to the appropriate licensing authorities in other states,
the District of Columbia, or a territory or country in which the acupunc-
turist is licensed;

(2) to appropriate law enforcement agencies if the inves-
tigative information indicates a crime may have been committed,

(3) to a health care entity upon receipt of written request.
Disclosures by the board to a health care entity shall include only in-
formation about a complaint filed against an acupuncturist that was re-
solved after investigation by a disciplinary order of the board or by an
agreed settlement, and the basis of and current status of any complaint
under active investigation; and

(4) to other persons if required during the conduct of the
investigation.

(b) Request for Information and Records.

(1) Patient records. Upon the request of the board or board
representatives, a licensee shall furnish to the board legible copies of
patient records in English or the original records within 14 days of the

date of the request.

(2) Renewal of licenses. A licensee shall furnish a written
explanation of his or her answer to any question asked on the applica-
tion for license renewal, if requested by the medical board or acupunc-
ture board. This explanation shall include all details as the medical
board or acupuncture board may request and shall be furnished within
14 days of the date of the medical or acupuncture board’s request.

(c) Professional Liability Suits and Claims. Following receipt
of'anotice of claim letter or a complaint filed in court against a licensee
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that is reported to the acupuncture board, the licensee shall furnish to
the medical or acupuncture board the following information within 14

(4) Alternate reporting formats. The information may be
reported either on the form provided or in any other legible format

days of the date of receipt of the medical or acupuncture board’s request

which contains at least the requested data.

for said information:

(1) a completed questionnaire to provide summary infor-

(A) Ifthe reporter elects to use a reporting format other
than the acupuncture board’s form for data required in Part II, there

mation concerning the suit or claim;

(2) a completed questionnaire to provide information
deemed necessary in assessing the licensee’s competency;

(3) true, legible, and complete copies of the licensee’s of-
fice patient records and hospital records, if applicable, concerning the
patient on whose behalf damages are sought; and

(4) current information on the status of any suit or claim
previously reported to either board.

(d) Investigation of Professional Review Actions. A written
report of a professional review action taken by a peer review committee
or a health care entity provided to the acupuncture board must contain
the results and circumstances of the professional review action. Such
results and circumstances shall include:

(1) the specific basis for the professional review action,
whether or not such action was directly related to care of individual
patients; and

(2) the specific limitations imposed upon the acupunctur-
ist’s clinical privileges, upon membership in the professional society
or association, and the duration of such limitations.

(e) Other Reports.
(1) Relevant information shall be reported to the acupunc-
ture board indicating that an acupuncturist’s practice poses a continuing
threat to the public welfare shall include a narrative statement describ-

must be enough identification data available to board staff to match the
closure report to the original file. The data required to accomplish this
include:

(i) name and license number of defendant acupunc-

turist(s); and

(ii) name of plaintiff.

(B) A court order or settlement agreement is an accept-
able alternative submission for Part II. An order or settlement agree-
ment should contain the necessary information to match the closure
information to the original file. If the order or agreement is lacking
some of the required data, the additional information may be legibly
written on the order or agreement.

(5) Penalty. Failure by a licensed insurer to report under
this section shall be referred to the State Board of Insurance. Sanctions
under the Insurance Code, Article 1.10, section 7, may be imposed for
failure to report.

(6) Definition. For the purposes of this subsection a pro-
fessional liability claim or complaint shall be defined as a cause of ac-
tion against an acupuncturist for treatment, lack of treatment, or other
claimed departure from accepted standards of health care or safety
which proximately results in injury to or death of the patient, whether
the patient’s claim or cause of action sounds in tort or contract.

(7) Claims not required to be reported. Examples of claims
that are not required to be reported under this chapter but which may

ing the time, date, and place of the acts or omissions on which the report

be reported include, but are not limited to, the following:

is based.

(2) A report that an acupuncturist’s practice constitutes a

(A) product liability claims (i.e. where an acupuncturist
invented a device which may have injured a patient but the acupunc-

continuing threat to the public welfare shall be made to the acupuncture
board as soon as possible after the peer review committee, licensed

turist has had no personal acupuncturist-patient relationship with the
specific patient claiming injury by the device);

acupuncturist or acupuncture student involved reaches that conclusion
and is able to assemble the relevant information.

(f) Reporting Professional Liability Claims.

(1) Reporting responsibilities. The reporting form must be
completed and forwarded to the acupuncture board for each defendant
acupuncturist against whom a professional liability claim or complaint
has been filed. The information is to be reported by insurers or other
entities providing professional liability insurance for an acupuncturist.

(B) antitrust allegations;

(C) allegations involving improper peer review activi-

ties;
(D) civil rights violations; or

(E) allegations of liability for injuries occurring on an
acupuncturist’s property, but not involving a breach of duty to the pa-
tient (i.e. slip and fall accidents).

If a nonadmitted insurance carrier does not report or if the acupuncturist
has no insurance carrier, reporting shall be the responsibility of the

acupuncturist.
(2) Separate reports required and identifying information.

One separate report shall be filed for each defendant acupuncturist in-
sured. When Part 11 is filed, it shall be accompanied by the completed

(8) Claims that are not required to be reported under this
chapter may, however, be voluntarily reported.

(9) The reporting form shall be as follows:
Figure: 22 TAC §183.8(f)(9)

$183.9.  Impaired Acupuncturists.

Part I or other identifying information as described in paragraph (4)(A)
of this subsection.

(3) Timeframes and attachments. The information in Part
I of the form must be provided within 30 days of receipt of the claim
or suit. A copy of the claim letter or petition must be attached. The
information in Part IT must be reported within 105 days after disposition
of the claim. Disposed claims shall be defined as those claims where a
court order has been entered, a settlement agreement has been reached,
or the complaint has been dropped or dismissed.

(a) Mental or physical examination requirement.

(1) The board may require a licensee or applicant to submit
to a mental and/or physical examination by a physician or physicians
designated by the board if the board has probable cause to believe that
the licensee or applicant is impaired. Impairment is present if one ap-
pears to be unable to practice with reasonable skill and safety to pa-
tients by reason of age, illness, drunkenness, excessive use of drugs,
narcotics, chemicals, or any other type of material; or as a result of any
mental or physical condition.
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(2) Probable cause may include, but is not limited to, any
one of the following:

(A) sworn statements from two people, willing to tes-
tify before the acupuncture board, or the State Office of Administrative
Hearings that a certain licensee or applicant is impaired;

(B) asworn statement from an official representative of
the Texas Association of Acupuncturists or the Texas Association of
Acupuncture and Oriental Medicine stating that the representative is
willing to testify before the board that a certain licensee or applicant is
impaired;

(C) evidence that a licensee or applicant left a treatment
program for alcohol or chemical dependency before completion of that
program;

(D) evidence that a licensee or applicant is guilty of in-
temperate use of drugs or alcohol;

(E) evidence of repeated arrests of a licensee or appli-

treatment of patients upon referral by a doctor licensed to practice
chiropractic by the Texas Board of Chiropractic Examiners;

(10) in the case of referrals to the acupuncturist of a pa-
tient by a doctor licensed to practice chiropractic by the Texas Board
of Chiropractic Examiners, the acupuncturist shall record the date of
the referral and the most recent date of chiropractic treatment prior to
acupuncture treatment; and,

(11) reasonable documentation that the evaluation required
by §183.7 of this title (relating to Scope of Practice) was performed or,
in the event that the licensee is unable to determine that the evaluation
took place, a written statement signed by the patient stating that the pa-
tient has been evaluated by a physician within the required time frame
on a copy of the following form:

Figure 1: 22 TAC §183.10(a)(11)
Figure 2: 22 TAC §183.10(a)(11)

(b) Pursuant to §205.302 of the Act, an acupuncturist shall not
be required to keep and maintain the documentation set forth in subsec-

cant for intoxication;

(F) evidence of recurring temporary commitments of a
licensee or applicant to a mental institution; or

(G) medical records indicating that a licensee or appli-
cant has an illness or condition which results in the inability to function
properly in his or her practice.

(b) Rehabilitation Order. The board through an agreed order
or after a contested proceeding, may impose a nondisciplinary reha-
bilitation order on any licensee, or as a prerequisite for licensure, on
any licensure applicant. Chapter 180 of this title (relating to Rehabil-
itation Orders) shall govern procedures relating to acupuncturists who
are found eligible for a rehabilitation order. If the provisions of Chap-
ter 180 conflict with the Act or rules under this chapter, the Act and
provisions of this chapter shall control.

$183.10. Patient Records.

(a) Acupuncturists licensed under the Act shall keep and main-
tain adequate records of all patient visits or consultations which shall,
at a minimum, include:

(1) the patient’s name and address;
vital signs;

the chief complaint of the patient;
a patient history;

a treatment plan for each patient visit or consultation;

)
3)
)
)

(6) a notation of any herbal medications, including
amounts and forms, and other modalities used in the course of
treatment with corresponding dates for such treatment;

(7) asystem of billing records which accurately reflect pa-
tient names, services rendered, the date of the services rendered, and
the amount charged or billed for each service rendered;

(8) a written record regarding whether or not a patient was
evaluated by a physician or dentist, as appropriate, for the condition
berng treated within 12 months before the date acupuncture was per-
formed as required by §183.7(a) of this title (relating to Scope of Prac-
tice);

(9) a written record regarding whether or not a patient was
referred to a physician after the acupuncturist performed acupuncture
20 times or for two months whichever occurs first, as required by
§183.7(b) of this title (relating to Scope of Practice) in regard to

tion (a)(11) of this section when performing acupuncture on a patient
only for smoking addiction, substance abuse, alcoholism, chronic pain,
or weight loss.

(c) Acupuncturists licensed under the Act shall keep copies of
patient treatment records indefinitely and billing records for a period
of five years from the time of the last treatment rendered to the patient
by the acupuncturist.

(d) Consent for the release of confidential information must be
in writing and signed by the patient, or a parent or legal guardian if the
patient is a minor, or a legal guardian if the patient has been adjudi-
cated incompetent to manage his or her personal affairs, or an attorney
ad litem appointed for the patient, as authorized by the Texas Mental
Health Code Subtitle C, Title 7, Health and Safety Code; the Persons
with Mental Retardation Act, Subtitle D, Title 7, Health and Safety
Code; Chapter 452, Health and Safety Code, (relating to Treatment of
Chemrcally Dependent Persons) Chapter 5, Texas Probate Code; and
Chapter 11, Family Code; or a personal representative if the patient is
deceased, provided that the written consent specifies the following:

(1) the information or records to be covered by the release;

(2) the reason or purposes for the release; and

(3) the person to whom the information is to be released.

(e) The patient, or other person authorized to consent, has the
right to withdraw his or her consent to the release of any information.
Withdrawal of consent does not affect any information disclosed prior
to the written notice of the withdrawal.

(f) Any person who receives information made confidential by
this act may disclose the information to others only to the extent con-
sistent with the authorized purposes for which consent to release the
information was obtained.

(g) An acupuncturist shall furnish legible copies of patient
records requested or a summary or narrative of the records in Eng-
lish, pursuant to a written consent for release of the information as
provided by subsection (d) of this section, except if the acupuncturist
determines that access to the information would be harmful to the
physical, mental, or emotional health of the patient. The acupuncturist
may delete confidential information about another person who has not
consented to the release. The information shall be furnished by the
acupuncturist within 30 days after the date of receipt of the request.
Reasonable fees for furnishing the information shall be paid by the
patient or someone on his or her behalf. If the acupuncturist denies
the request, in whole or in part, the acupuncturist shall furnish the
patient a written statement, signed and dated, stating the reason for
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denial. A copy of the statement denying the request shall be placed in
the patient’s records. In this subsection, "patient records" means any

include a clean needle technique course or equivalent universal infec-
tion control precaution procedures course approved by the Medical

records pertaining to the history, diagnosis, treatment, or prognosis of

Board;

the patient.
$183.11.  Complaint Procedure Notification.

Pursuant to §205.152 of the Act, Chapter 188 of this title (relating to
Complaint Procedure Notification) shall govern acupuncturists with re-
gard to methods of notification for filing complaints with the agency. If
the provisions of Chapter 188 conflict with the Act or rules under this
chapter, the Act and provisions of this chapter shall control.

$183.12.  Medical Board Review and Approval.

(a) Pursuant to §205.202 of the Act, after consulting the
acupuncture board, the medical board shall issue a license to practice
acupuncture in this state to a person who meets the requirements of
the Act and the rules adopted pursuant to the Act.

(b) The issuance, renewal, surrender, or cancellation of a li-
cense to practice acupuncture in this state shall be subject to final ap-
proval by the medical board after consultation with the acupuncture
board.

(c) The acupuncture board recommendations of the revoca-
tion, suspension, restriction, probation, cancellation, or surrender of
a license to practice acupuncture, as well as all recommended disci-
plinary actions, dismissals of allegations of violations of the Act, and
agreed dlsposmons shall be subject to medical board review and final
approval by the medical board.

(d) Medical board approval of acupuncture board actions un-
der this section shall be memorialized in the minutes of the medical
board, the minutes of a committee of the medical board, or in a writing
signed by the medical board’s presiding officer, secretary-treasurer, or
authorized committee chairman after consideration of the recommen-

(3) if the individual holds an unrestricted and current
license, registration, or certification issued by the appropriate Texas
regulatory agency authorizing practice as a social worker, a licensed
professional counselor, a licensed psychologist, a licensed chemical
dependency counselor, a licensed vocational nurse, or a licensed
registered nurse; provided, however, that such practice of acudetox
is not prohibited by the regulatory agency authorizing such practice
as a social worker, professional counselor, psychologist, chemical
dependency counselor, licensed vocational nurse, or registered nurse;
and,

(4) if the individual works under protocol and has access
to a licensed Texas physician or a licensed Texas acupuncturist readily
available by telephonic means or other methods of communication.

(c) For purposes of this chapter, auricular acupuncture shall be
defined as acupuncture treatment limited to the insertion of needles into
five acupuncture points in the ear. These points being the liver, kidney,
lung, sympathetic and shen men.

(d) Certification as an acudetox specialist shall be subject to
suspension, revocation, or cancellation on any grounds substantially
similar to those set forth in the Act, (205.351 or for practicing acupunc-
ture in violation of this chapter.

(e) Practitioners certified as acudetox specialists shall keep
records of patient care which at a minimum shall include the dates of
treatment, the purpose for the treatment, the name of the patient, the
points used, and the name, signature, and title of the certificate-holder.

(f) The fee for certification as an acudetox specialist for the
treatment of alcoholism, substance abuse, or chemical dependency

dations of the acupuncture board.

§183.13.

The provisions of this chapter shall be construed and interpreted so as
to be consistent with the statutory provisions of the Act. In the event of
a conflict between this chapter and the provisions of the Act, the provi-
sions of the Act shall control; however, this chapter shall be construed
so that all other provisions of this chapter which are not in conflict with
the Act shall remain in effect.

$183.14.  Acudetox Specialist.

(a) For purposes of this chapter, an "acudetox specialist" shall
be defined as a person who is certified to practice auricular acupuncture
for the limited purpose of treating alcoholism, substance abuse, and
chemical dependency.

Construction.

(b) Any person who does not possess a Texas acupuncture li-
cense or is not otherwise authorized to practice acupuncture under Tex.
Occ. Code Ann. Title 3, Subtitle C, Chapter 205, may practice as an
acudetox specialist for the sole purpose of the treatment of alcoholism,
substance abuse, or chemical dependency upon obtaining certification
as an acudetox specialist only under the following conditions listed in

paragraphs (1)-(4) of this subsection:

(1) after issuance of certification by the Medical Board,
payment of any required fee and receipt of written confirmation of cer-
tification from the Medical Board;

(2) after successful completion of a training program in
acupuncture for the treatment of alcoholism, substance abuse, or chem-
ical dependency, which has been approved by the Medical Board. Such
program in auricular acupuncture shall be 70 hours in length, and shall

shall be set in such an amount as to cover the reasonable cost of
administering and enforcing this chapter without recourse to any other
funds generated by the Medical or the Acupuncture Board. Such fee
shall be $50 for the initial application for certification and $25 per
renewal.

(g) Certificate-holders under this chapter shall keep a current
mailing and practice address on file with the Medical Board and shall
notify the Medical Board in writing of any address change within ten
days of the change of address.

(h) Individuals practicing as an acudetox specialist under the
provisions of this chapter shall ensure that any patient receiving such
treatment is notified in writing of the qualifications of the individual
providing the acudetox treatment and the process for filing complaints
with the Medical Board, and shall ensure that a copy of the notification
is retained in the patient’s record.

(i) Applications for certification as an acudetox specialist shall
be submitted in writing on a form approved by the Medical Board which
contains the information set forth in subsection (b) of this section and
any supporting documentation necessary to confirm such information.

() Each individual who is certified as an acudetox specialist
may annually renew certification by completing and submitting to the
Medical Board an approved renewal form together with the following
as listed in paragraphs (1)-(3) of this subsection:

(1) documentation that the certification or license as re-
quired by subsection (b)(3) of this section is still valid;

(2) proofofany Continuing Auricular Acupuncture Educa-
tion (CAAE) obtained as provided for in §183.21 of this title (relating
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to Continuing Auricular Acupuncture Education for Acudetox Special-
ists); and,

(3) payment of a certification renewal fee in the amount of

$25.

(k) Each individual who obtains certification as an acudetox

Board of Acupuncture Examiners shall recognize any such lawfully is-
sued degrees. For purposes of licensure and regulation of acupunc-
turists practicing in Texas, acupuncture schools in Texas which are
ACAOM candidates for masters level programs in acupuncture and
oriental medicine and who have issued diplomas or degrees during
the period of candidacy, may upgrade such degrees to masters degrees

specialist under this section may only use the titles "Certified Acudetox
Specialist" or "C.A.S." to denote his or her specialized training.

§183.15.  Use of Professional Titles.

(a) A licensee shall use the title "Licensed Acupuncturist,"”
"Lic. Ac.," or "L. Ac.," alongside his/her name on any advertising or
other materials visible to the public which pertain to the licensee’s
practice of acupuncture. Only persons licensed as an acupuncturist
may use these titles.

(b) Ifalicensee uses any additional title or designation, it shall
be the responsibility of the licensee to comply with the provisions of
the Healing Art Identification Act, Tex. Occ. Code Ann., Chapter 104.

$§183.16. Texas Acupuncture Schools.

(a) A licensed Texas acupuncturist operating an acupuncture

upon obtaining full ACAOM accreditation. The Texas State Board of
Acupuncture Examiners shall recognize any such lawfully upgraded

degrees.
§183.17.

Compliance.

Chapter 189 of this title (relating to Compliance shall be applied to
acupuncturists who are under board orders. If the provisions of Chap-
ter 189 conflict with the Act or rules under this chapter, the Act and
provisions of this chapter shall control.

§183.18. Administrative Penalties.

(a) Pursuant to §205.352 of the Act and Chapter 165 of the
Medical Practice Act, the board by order may impose an administra-
tive penalty, subject to the provisions of the APA, against a person li-
censed or regulated under the Act who violates the Act or a rule or

school in Texas which has not yet been accredited by the Accredita-

order adopted under the Act. The imposition of such a penalty shall be

tion Commission for Acupuncture and Oriental Medicine (ACAOM)
or reached candidate status for accreditation by ACAOM, a licensed
Texas acupuncturist with any ownership interest in such a school, or a
licensed Texas acupuncturist who teaches in or operates such a school,
shall ensure that students of the school and applicants to the school are
made aware of the provisions of the Medical Practice Act governing
acupuncture practice, the rules and regulations adopted by the Texas
State Board of Acupuncture Examiners, and the educational require-

consistent with the requirements of the Act and the APA.

(b) The penalty for a violation may be in an amount not to
exceed $5,000. Each day a violation continues or occurs is a separate
violation for purposes of imposing a penalty.

(c) Prior to the imposition of an administrative penalty by
board order, a person must be given notice and opportunity to respond
and present evidence and argument on each issue that is the basis for

ments for obtaining a Texas acupuncture license to include the rules

the proposed administrative penalty at a show compliance proceeding.

and regulations establishing the criteria for an approved acupuncture
school for purposes of licensure as an acupuncturist by the Texas State
Board of Acupuncture Examiners as set forth in subsection (b) of this
section.

(b) Compliance with the provisions of subsection (a) of this
section shall be accomplished by providing students and applicants
with a copy of Subchapter H of the Act, a copy of Chapter 183
(Acupuncture) contained in the Rules of the Texas State Board of
Medical Examiners, and the following typed statement:

Figure: 22 TAC §183.16(b)

(c) A licensed Texas acupuncturist who operates, teaches at,
or owns, in whole or in part, a Texas acupuncture school which is not
accredited by ACAOM or is not a candidate for ACAOM accreditation

(d) The amount of the penalty shall be based on the factors set
forth under Chapter 190 of this title (relating to Disciplinary Guide-
lines).

(e) If the board by order determines that a violation has oc-
curred and imposes an administrative penalty on a person licensed or
regulated under the Act, the board shall give notice to the person of the
board’s order which shall include a statement of the right of the person
to seek judicial review of the order.

(f) An administrative penalty may be imposed under this sec-
tion for the following:

(1) failure to timely comply with a board subpoena issued
by the board shall be grounds for the imposition of an administrative

shall not state directly or indirectly, explicitly or by implication, orally

penalty of no less than $100 and no more than $5,000 for each separate

or in writing, either personally or through an agent of the acupunc-
turist or the school, that the school is endorsed, accredited, registered
with, affiliated with, or otherwise approved by the Texas State Board
of Acupuncture Examiners for any purpose.

(d) Failure to comply with the requirements or abide by the

violation;

(2) failure to timely comply with the terms, conditions, or
requirements of a board order shall be grounds for imposition of an
administrative penalty of no less than $100 and no more than $5,000
for each separate violation;

prohibitions of this section shall be grounds for disciplinary action
against a licensed Texas acupuncturist who operates, teaches at, or
owns, in whole or in part, a Texas acupuncture school which is not ac-
credited by ACAOM or is not a candidate for ACAOM accreditation.
Such disciplinary action shall be based on the violation of a rule of the
Texas State Board of Acupuncture Examiners as provided for in the

(3) failure to timely report a change of address to the board
shall be grounds for imposition of an administrative penalty of no less
than $100 and no more than $5,000 for each separate violation;

(4) failure to timely respond to a patient’s communications
shall be grounds for imposition of an administrative penalty of no less

Act, §205.351(a)(6).

(e) For purposes of licensure and regulation of acupuncturists
practicing in Texas, ACAOM approved acupuncture schools in Texas

than $100 and no more than $5,000 for each separate violation;

(5) failure to comply with the complaint procedure noti-
fication requirements as set forth in §183.11 of this title (relating to

meeting the criteria set forth in §183.2 of this title (relating to Defini-
tions) may issue masters of science in oriental medicine degrees in a

Complaint Procedure Notification) shall be grounds for imposition of
an administrative penalty of no less than $100 and no more than $5,000

manner consistent with the laws of the State of Texas. The Texas State

for each separate violation;
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(6) failure to provide show compliance proceeding infor-
mation in the prescribed time shall be grounds for imposition of an
administrative penalty of no less than $100 and no more than $5,000
for each separate violation; and

(7) for any other violation other than quality of care that the
board deems appropriate shall be grounds for imposition of an admin-
istrative penalty of no less than $100 and no more than $5,000 for each

separate violation.

(g) In the case of untimely compliance with a board order, the
board staff shall not be authorized to impose an administrative penalty
without an informal show compliance proceeding if the person licensed
or regulated under the Act has not first been brought into compliance
with the terms, conditions, and requirements of the order other than the
time factors involved.

(h) Any order proposed under this section shall be subject to
final approval by the board.

(i) Failure to pay an administrative penalty imposed through
an order shall be grounds for disciplinary action by the board pursuant
to the Act, §205.351(a)(10), regarding unprofessional or dishonorable
conduct likely to deceive or defraud, or injure the public, and shall also
be grounds for the executive director to refer the matter to the attorney
general for collection of the amount of the penalty.

(j) A person who becomes financially unable to pay an admin-
istrative penalty after entry of an order imposing such a penalty, upon
a showing of good cause by a writing executed by the person under
oath and at the discretion of the Discipline and Ethics Committee of
the board, may be granted an extension of time or deferral of no more
than one year from the date the administrative penalty is due. Upon the
conclusion of any such extension of time or deferral, if payment has not
been made in the manner and in the amount required, action authorized
by the terms of the order or subsection (i) of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 23,
2002.

TRD-200208521

Donald W. Patrick, MD, JD

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: February 9, 2003
For further information, please call: (512) 305-7016

14 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER R. DIABETES
28 TAC §§21.2601, 21.2602, 21.2604, 21.2606

The Texas Department of Insurance proposes amendments to
§8§21.2601, 21.2602, 21.2604, and 21.2606 concerning mini-
mum standards for benefits provided to enrollees with diabetes
in health benefit plans and coverage under health benefit plans

for equipment and supplies and self-management training as-
sociated with the treatment of diabetes. The amendments are
necessary to implement legislation enacted by the 76th Legisla-
ture in Senate Bill 982, amending Article 21.53G, Coverage for
Supplies and Services Associated with Treatment of Diabetes.
The amendments are also necessary to clarify applicability of
the sections to health benefits provided by a risk pool created
under Chapter 172, Local Government Code, consistent with In-
surance Code Article 21.53D.

The proposed amendments to §21.2601 remove unnecessary
language and add a definition for nutrition counseling. The pro-
posed amendments to §21.2604 establish that, consistent with
Article 21.53D, Insurance Code, the provisions relating to dia-
betes equipment and supplies and diabetes self-management
training apply to health benefits provided by a risk pool created
under Chapter 172, Local Government Code, and delete refer-
ences to §21.2607, which is being simultaneously proposed for
repeal elsewhere in this issue of the Texas Register. The pro-
posed amendments to §21.2606 identify the components of dia-
betes self-management training and those individuals or entities
who may provide diabetes self-management training and the re-
quired training for those individuals. The proposal also includes
grammatical and other changes to conform language to Texas
Register style guidelines.

Kim Stokes, Senior Associate Commissioner, Life, Health and Li-
censing, has determined that for each year of the first five years
the proposed sections will be in effect, there will be no fiscal im-
pact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.

Ms. Stokes has determined that for each year of the first five
years the proposed amendments are in effect, the public bene-
fits anticipated as a result of the proposed amendments will be
the identification of components of diabetes self-management
training and clarification of the applicability of certain provisions
to health benefits provided by a risk pool. Ms. Stokes also has
determined that any economic costs to entities required to com-
ply with these amendments, as well as any costs to a covered
entity qualifying as a small or micro business under Government
Code §2006.001, for each year of the first five years the pro-
posed amendments will be in effect, are the result of the legisla-
tive enactment of SB 982, and not as a result of the adoption, en-
forcement, or administration of the proposed amendments. The
total cost to a covered entity would not vary between the smallest
and largest businesses. Therefore, it is the department’s posi-
tion that the adoption of these proposed amendments will have
no adverse economic effect on small businesses or micro-busi-
nesses. Regardless of the fiscal effect, the department does not
believe it is either legal or feasible to exempt small businesses
or micro-businesses from the requirements of these proposed
amendments. To do so would allow differentiation in the provi-
sion of diabetes self-management training or coverage for dia-
betes self-management training between small business health
carriers compared to large health carriers.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on February 10, 2003 to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P. O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be simul-
taneously submitted to Margaret Lazaretti, Director of Project
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Development, Mail Code 107-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104. A request
for a public hearing should be submitted separately to the Office
of the Chief Clerk.

The amendments are proposed under the Insurance Code Ar-
ticle 21.53G, 21.53D and §36.001. Article 21.53G determines
and defines the component or components of self-management
training and provides that the commissioner shall adopt rules as
necessary for the implementation of the article. Article 21.53D
§3 provides that the commissioner shall by rule adopt minimum
standards for benefits to enrollees with diabetes and that each
health care benefit plan shall provide benefits for the care re-
quired by the minimum standards. Section 36.001 provides that
the Commissioner of Insurance may adopt rules to execute the
duties and functions of the Texas Department of Insurance as
authorized by statute.

The following articles are affected by this proposal: Insurance
Code Article 21.53G and 21.53D

$§21.2601. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Basic benefit--Health care service or coverage, which
is included in the evidence of coverage, policy, or certificate, without
additional premium.

(2) Caretaker--A family member or significant other
responsible for ensuring that an insured not able to manage his or
her illness (due to age or infirmity) is properly managed, including
overseeing diet, administration of medications, and use of equipment
and supplies.

(3) Diabetes--Diabetes mellitus. A chronic disorder of glu-
cose metabolism that can be characterized by an elevated blood glucose
level. The terms diabetes and diabetes mellitus are synonymous.

(4) Diabetes equipment--The term "diabetes equipment”
includes items defined in Insurance Code Article 21.53 G §§1(1) and
[§15, and §21.2605 of this title (relating to Diabetes Equipment and
Supplies).

(5) Diabetes supplies--The term "diabetes supplies”
includes items defined in Insurance Code Article 21.53 G §§1(2) and
5, and §21.2605 of this title [(relating to Diabetes Equipment and

Supplies)].

(6) Diabetes self-management training--Instruction en-
abling an insured and/or his or her caretaker to understand the care and
management of diabetes, including nutritional counseling and proper
use of diabetes equipment and supplies.

(7) Health benefit plan--A health benefit plan, for purposes
of this subchapter, means:

(A) aplan that provides benefits for medical or surgical
expenses incurred as a result of a health condition, accident, or sick-
ness, including:

(i) an individual, group, blanket, or franchise insur-
ance policy or insurance agreement, a group hospital service contract,
or an individual or group evidence of coverage that is offered by:

(I) an insurance company;

(1I) a group hospital service corporation operat-
ing under Chapter 20 of the Texas Insurance Code;

(III) a fraternal benefit society operating under
Chapter 10 of the Texas Insurance Code;

(IV) a stipulated premium insurance company
operating under Chapter 22 of the Insurance Code;

(V) areciprocal exchange operating under Chap-
ter 19 of the Texas Insurance Code; or

(VI) a health maintenance organization (HMO)
operating under the Texas Health Maintenance Organization Act
(Chapter 20A, Texas Insurance Code);

(ii)  to the extent permitted by the Employee Retire-
ment Income Security Act of 1974 (29 USC §1002), a health benefit
plan that is offered by a multiple employer welfare arrangement as de-
fined by §3, Employee Retirement Income Security Act of 1974 (29
USC §1002) that holds a certificate of authority under Insurance Code
Article 3.95-2; or

(iii) notwithstanding §172.014, Local Government
Code, or any other law, health and accident coverage provided by a
risk pool created under Chapter 172, Local Government Code.

(B) A plan offered by an approved nonprofit health cor-
poration that is certified under §5.01(a), Medical Practice Act, and that
holds a certificate of authority issued by the commissioner under In-
surance Code Article 21.52F.

(C) A health benefit plan is not:
(i) aplan that provides coverage:

(1) only for a specified disease or other limited
benefit;

(1I) only for accidental death or dismemberment;

(I1I) for wages or payments in lieu of wages for
a period during which an employee is absent from work because of
sickness or injury;

(IV) as a supplement to liability insurance;
(V) for credit insurance;
(VI)  dental or vision care only; or

(VII) hospital confinement indemnity coverage
only.

(i) a small employer plan written under Chapter 26
of the Insurance Code;

(iii) a Medicare supplemental policy as defined by
§1882(g)(1), Social Security Act (42 USC §1395 ss);

(iv) workers’ compensation insurance coverage;

(v) medical payment insurance issued as part of a
motor vehicle insurance policy; or

(vi) a long-term care policy, including a nursing
home fixed indemnity policy, unless the commissioner determines
that the policy provides benefit coverage so comprehensive that the
policy is a health benefit plan as described by subparagraph (A) of this
paragraph.

(8) Insured--A person enrolled in a health benefit plan who
has been diagnosed with:

(A) insulin dependent or noninsulin dependent dia-
betes; or

(B) elevated blood glucose levels induced by pregnancy
or another medical condition associated with elevated glucose levels.
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(9) Nutrition counseling--As defined in §701.002 of the
Texas Occupations Code.

(10)  [(9)] Physician--A Doctor of Medicine or a Doctor of
Osteopathy licensed by the Texas State Board of Medical Examiners.

(11)  [(10)] Practitioner--An Advanced Practice Nurse,
Doctor of Dentistry, Physician Assistant, Doctor of Podiatry, or other
licensed person with prescriptive authority.

§21.2602. Required Benefits for Persons with Diabetes.

(a) Notwithstanding §172.014, Local Government Code, or
any other law, health plans provided by a risk pool created under Chap-
ter 172, Local Government Code, delivered, issued for delivery, or re-
newed on or after January 1, 1998, that provide benefits for the treat-
ment of diabetes and associated conditions must provide coverage to
an insured for diabetes equipment, diabetes supplies, and diabetes self-
management training programs, in accordance with §21.2603 of this ti-
tle (relating to Out of Pocket Expenses), §21.2605 of this title (relating
to Diabetes Equipment and Supplies) and §21.2606 of this title (relat-
ing to Diabetes Self-Management Training).

(b) Health benefit plans (other than reciprocal exchanges op-
erating under Chapter 19 of the Texas Insurance Code) delivered, is-
sued for delivery, or renewed on or after January 1, 1999, must provide
coverage to each insured in accordance with §21.2603 of this title and
§21.2604 of this title (relating to Minimum Standards for Benefits for
Persons with Diabetes).

(c) Health benefits plans delivered, issued for delivery, or re-
newed on or after January 1, 1998, by an entity other than an HMO,
which provide coverage limited to hospitalization expenses, shall pro-
vide coverage to each insured for diabetes equipment, diabetes sup-
plies, and diabetes self-management training programs, in accordance

with §§21.2603, 21.2605[ §21-2603 of this title; §21-2605 of this title],
and §21.2606 of this title, during hospitalization of the insured.

(d) A determination of medical necessity may be applied to
benefits required under this subchapter provided it complies with all
applicable laws and regulations.

§21.2604. Minimum Standards for Benefits for Persons with Dia-
betes, Requirement for Periodic Assessment of Physician and Orga-
nizational Compliance.

(a) Health benefit plans provided by HMOs shall provide cov-
erage for the services in paragraphs (1) through (7) of this subsection
and shall contract with providers that agree to comply with the mini-
mum practice standards outlined in subsection (b) of this section. Ser-
vices to be covered include:

(1) office visits and consultations with physicians and prac-
titioners for monitoring and treatment of diabetes, including office vis-
its and consultations with appropriate specialists;

(2) immunizations required by Insurance Code Article
21.53F, Coverage for Childhood Immunizations;

(3) immunizations for influenza and pneumococcus;

(4) inpatient services, and physician and practitioner ser-
vices when the insured is confined to:

(A) ahospital;
(B) arehabilitation facility; or
(C) askilled nursing facility;

(5) inpatient and outpatient laboratory and diagnostic
imaging services;

(6) diabetes equipment and supplies in accordance with
§21.2605 of this title (relating to Diabetes Equipment and Supplies),
[exeept] notwithstanding §172.014, Local Government Code, or any
other law, this subsection applies [does not apply] to health benefits
provided by a risk pool created under Chapter 172, Local Government
Code; and

(7) diabetes self-management training, in accordance with

subsection (b)(1)(iii) [(b}DGi)] of this section[; §21.2606 of this title
(relating to Diabetes Training) or §21.2607 of this
agement Training Prior to January 1; 2002), exeept], notwithstanding
§172.014, Local Government Code, or any other law, this subsection
applies [does not apply] to health benefits provided by a risk pool cre-

ated under Chapter 172, Local Government Code;

(b) HMOs shall contract with providers who, at a minimum,
provide care that complies with subsection (a) of this section that in-
cludes:

(1) for all insureds:
(A) at initial visit by the insured:

(i) acomplete history and physical including an as-
sessment of immunization status;

(i) development of a management plan addressing
all of the following that are applicable to the insured:

(I) nutrition and weight evaluation;
(1) medications;

(III) an exercise regimen;

(1V)  glucose and lipid control;

(V) high risk behaviors;

| . (VD) frequency of hypoglycemia and hyper-
glycemia;

(Vil) compliance with applicable aspects of self
care;

(Vi)
(1X) follow up on any referrals;

assessment of complications;

(X) psychological and psychosocial adjustment;
(XI) general knowledge of diabetes; and
(X1I) self-management skills;

(iii)  diabetes self-management training given or re-
ferred by the physician or practitioner as required by §21.2606 of this

title[ and §21.2607 of this title)];

(iv) referral for a dilated funduscopic eye exam to
be performed by an ophthalmologist or therapeutic optometrist for an
insured with Type 2 Diabetes.

(B) atevery visit the following:
(i) weight and blood pressure taken,
(ii)  foot exam performed without shoes or socks, and
(iii)  dental inspection.
(C) every six months the following:
(i) review of the management plan, and

(ii)  glycosylated hemoglobin test.
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(D) annually the following:
(i) lipid profile,
(i) microalbuminuria;
(iii) influenza immunization;

(iv) referral for a dilated funduscopic eye exam per-
formed by an ophthalmologist or therapeutic optometrist; and

(v) for insureds under 18 [eighteen] years of age, a
referral for a retinal camera examination to be performed by an oph-
thalmologist or therapeutic optometrist.

(2) For treatment of an insured 65 [sixty-five] years of age
and over or an insured with complications affecting two or more body
systems:

(A) minimum practice standards as set forth in para-
graph (1) of this subsection; and

(B) specific inquiries into and consideration of treat-
ment goals for comorbidity and polypharmacy.

(3) For pregnant insureds with pre-existing or gestational
diabetes:

(A) minimum practice standards as set forth in para-
graph (1) of this subsection; and

(B) enhanced fetal monitoring based on the standards
promulgated by the American College of Gynecologists and Obstetri-
cians.

(4) For insureds with Type 1 Diabetes:

(A) minimum practice standards as set forth in para-
graph (1) of this subsection;

(B) aninitial diagnosis, consideration of hospitalization
due to the insured’s:

(i) age;

(i) physical condition;

(iii)  psychosocial circumstances; or

(iv) lack of access to outpatient diabetes self-man-
agement training as required in §21.2606 of this title [or §21.2607 of
this title]; and

(C) on-going management which includes quarterly of-

fice visits at which evaluation includes:

(i) weight;

(i)  blood pressure;

(iii)  ophthalmologic exam;

(iv) thyroid palpation;

(v) cardiac exam;

(vi) examination of pulses;

(vii) foot exam,;

(viii)  skin exam;

(ix) neurological exam;

(x) dental inspection;

(xi) results of home glucose self monitoring;

(xii) frequency and severity of hypoglycemia or hy-
perglycemia;

(xiii) medical nutrition plan;
(xiv) exercise regimen;
(xv) adherence problems;

(xvi) psychosocial adjustment;

(xvii)

agement goals;

reevaluation of short and long term self-man-

(xviii) anticipatory guidance related to issues of
Type 1 Diabetes;

(xix) glycosylated hemoglobin;
(xx) counseling for high risk behaviors; and

(xxi) for insureds under eighteen years of age,
growth assessment.

(c) Health plans provided by HMOs shall periodically assess
physician and organizational compliance with the minimum practice
standards contained in subsection (b) of this section.

(d) Health benefit plans provided by entities other than HMOs
shall provide coverage at a minimum for:

(1) office visits and consultations with physicians and prac-
titioners for monitoring and treatment of diabetes, including office vis-
its and consultations with appropriate specialists;

(2) immunizations required by Insurance Code Article
21.53F, Coverage for Childhood Immunizations;

(3) immunizations for influenza and pneumococcus;

(4) inpatient services, physician, and practitioner services
when an insured is confined to:

(A) ahospital;
(B) arehabilitation facility; or
(C) a skilled nursing facility;

(5) inpatient and outpatient laboratory and diagnostic
imaging services;

(6) diabetes equipment and supplies in accordance with
§21.2605 of this title, [exeept] notwithstanding §172.014, Local
Government Code, or any other law, this subsection applies [does not
apply] to health benefits provided by a risk pool created under Chapter
172, Local Government Code; and

(7) diabetes self-management training in accordance with
§21.2606 of this title [er §21.2607 of this title; except], notwithstanding
§172.014, Local Government Code, or any other law, this subsection
applies [does net apply] to health benefits provided by a risk pool cre-
ated under Chapter 172, Local Government Code.

§21.2606. Diabetes Self-Management Training.

(a) A health benefit plan shall provide diabetes self-manage-
ment training or coverage for diabetes self-management training for
which a physician or practitioner has written an order, including a writ-
ten order of a practitioner practicing under protocols jointly developed
with a physician, to each insured or the caretaker of the insured in accor-
dance with the standards contained in Insurance Code Article 21.53G,
Sec. 4(b) and (c) [from:]

[(1) a diabetes self-management training program recog-
nized by the American Diabetes Association:}

[(2) amultidisciplinary team coordinated by a Certified Di-
abetes Educator (CDE); whe is eertified by the National Certification
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Board for Diabetes Educators. The team shall consist of at least a dieti-
tian and a nurse educator; other team members may include a pharma-
cist and a social worker. Other than a social worker; all team members

H3)  a Certified Diabetes Educator (CDE): or}

H4)  a licensed health eare professional; including a physi-
cian, a physician assistant, a registered nurse, a licensed or registered
éeﬁaaﬂe%apha%m&a%wheh&sbeeﬂdeteﬁmmedbthe%hef}k
censing beard to have recent didactic and experiential preparation in

(b) A person may not provide a component of diabetes self-
management training under subsection (a) of this section unless the
subject matter of the component is within the scope of the person’s
practice and the person meets the education requirements as determined
by the person’s licensing agency 1n consultatlon with the commissioner
of health. [All individuals self-management training pur-
suant to subsection (a) of this section must be licensed, registered, or
certified in Texas to provide appropriate health care services. |

(c) Self-management training shall include the development of
an individualized management plan that is created for and in collabora-
tion with the insured and that meets the requirements of the minimum
standards for benefits in accordance with §21.2604 of this title (relating
to Minimum Standards for Benefits for Persons with Diabetes).

(d) Nutrition [Medieal nutritional] counseling and instructions
on the proper use of diabetes equipment and supplies shall be provided
or covered as part of the training.

(e) Diabetes self-management training shall be provided, or
coverage for diabetes self-management training shall be provided to
an insured or a caretaker, upon the following occurrences relating to
an insured, provided that any training involving the administration of
medications must comply with the applicable delegation rules from the
appropriate licensing agency:

(1) the initial diagnosis of diabetes;

(2) the written order of a physician or practitioner indicat-
ing that a significant change in the symptoms or condition of the insured
requires changes in the insured’s self-management regime;

(3) the written order of a physician or practitioner that peri-
odic or episodic continuing education is warranted by the development
of new techniques and treatment for diabetes.

(f) An HMO shall provide oversight of its diabetes self-man-
agement training program on an ongoing basis to ensure compliance
with this section.

(g) Health benefit plans provided by entities other than HMOs
shall disclose in the plan how to access providers or benefits described
in subsection (a) of this section [and §21.2607 of this title (relating to

Accessibility and Availability of Diabetes Self-Management Training
Prior to January 1, 2002)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 30,
2002.

TRD-200208568

Gene C. Jarmon

Acting General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: February 9, 2003
For further information, please call: (512) 463-6327

14 ¢ 1 4
28 TAC §21.2607

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Insurance or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Insurance proposes the repeal of
§21.2607 concerning minimum standards for benefits provided
to enrollees with diabetes in health benefit plans and coverage
under health benefit plans for equipment and supplies and
self-management training associated with the treatment of
diabetes. The repeal is necessary to remove language for
which the statutory authority has expired. Contemporane-
ously with this proposed repeal, proposed amendments to
§§21.2601-21.2606 are published elsewhere in this issue of the
Texas Register.

Kim Stokes, Senior Associate Commissioner, Life, Health and Li-
censing, has determined that for each year of the first five years
the proposed repeal is in effect, there will be no fiscal impact to
state and local governments as a result of the enforcement or
administration of the rule. There will be no measurable effect on
local employment or the local economy as a result of the pro-
posal.

Ms. Stokes has determined that for each year of the first five
years the proposed repeal is in effect, the public benefits antici-
pated as a result of the proposed repeal will be the removal lan-
guage for which the statutory authority has expired. Regardless
of the fiscal effect, the department does not believe it is either le-
gal or feasible to exempt small businesses or micro-businesses
from the requirements of the proposed repeal. To do so would al-
low differentiation in the provision of diabetes self-management
training or coverage for diabetes self-management training be-
tween small business health carriers compared to large health
carriers.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on February 10, 2003 to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P. O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be simul-
taneously submitted to Margaret Lazaretti, Director of Project
Development, Mail Code 107-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104. A request
for a public hearing should be submitted separately to the Office
of the Chief Clerk.

The repeal is proposed under the Insurance Code Articles
21.53D and §36.001. Article 21.53D §3 provides that the com-
missioner shall by rule adopt minimum standards for benefits
to enrollees with diabetes. Section 36.001 provides that the
Commissioner of Insurance may adopt rules to execute the
duties and functions of the Texas Department of Insurance as
authorized by statute.

The following articles are affected by this proposal: Insurance

Code Article 21.53D
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§21.2607. Accessibility and Availability of Diabetes Self-Manage-
ment Training Prior to January 1, 2002.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 30,
2002.

TRD-200208571

Gene C. Jarmon

Acting General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: February 9, 2003
For further information, please call: (512) 463-6327

L4 14 ¢
CHAPTER 22. PRIVACY
SUBCHAPTER B. INSURANCE CONSUMER

HEALTH INFORMATION PRIVACY
28 TAC §§22.51, 22.58, 22.59

The Texas Department of Insurance proposes an amendment
to §22.51 and new §22.58 and §22.59, concerning privacy of
nonpublic personal health information provided by consumers to
insurers and other covered entities regulated by the department.
This proposal is necessary to complete implementation of Sen-
ate Bill (SB) 11, 77th Texas Legislature. SB 11 added Chapter
28B to the Insurance Code (Article 28B.01 et seq.), which es-
tablishes standards for entities regulated by the department with
regard to protected consumer health information. SB 11 also
added Subtitle | to Title 2 of the Health & Safety Code (Section
181.001 et seq.), which requires certain persons, including cov-
ered entities subject to regulation by the department, to comply
with provisions addressing reidentification of persons and mar-
keting using protected health information. SB 11 authorizes the
Commissioner to adopt rules necessary to implement protected
health information privacy requirements as they relate to entities
regulated by the department.

The subchapter as originally adopted set forth the requirements
that covered entities must meet in structuring their consumer
health information practices to comply with SB 11. Specifically,
the current rules provide notice requirements, as well as
other procedures that covered entities must follow with regard
to nonpublic personal health information collected about a
consumer. The proposed amendment to §22.51 expands the
scope of the subchapter to include proposed new §22.58 and
§22.59. Proposed §22.58 outlines requirements for marketing
using protected health information, including requirements for
authorization of the individual who is the subject of the protected
health information. Proposed §22.59 prohibits reidentification of
or any attempt to reidentify a person who is the subject of any
protected health information.

Kim Stokes, Senior Associate Commissioner for Life, Health, &
Licensing, has determined that for each year of the first five years
the proposed sections will be in effect, there will be no fiscal im-
pact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.

Ms. Stokes has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of the proposed sections will be enhanced
protection of privacy of consumer health information. Ms. Stokes
has determined that any economic cost to persons required to
comply with the new sections, as well as any costs to a covered
entity qualifying as a small business under Government Code
2006.001, for each year of the first five years the proposed new
sections will be in effect are the result of the legislative enactment
of the Insurance Code Chapter 28B and Health & Safety Code
§181.151 and §181.152, and not as a result of the adoption, en-
forcement, or administration of the proposed new sections. The
total cost to a covered entity is not dependent upon the size of
the entity, but rather is dependent upon the entity’s number of
consumers. Therefore, it is the department’s position that the
adoption of these proposed new sections will have no adverse
economic effect on small businesses or micro-businesses. Re-
gardless of the fiscal effect, the department does not believe it
legal or feasible to waive the requirements of these rules for small
businesses or micro-businesses. To do so would allow differen-
tiation of protection between consumers of small business cov-
ered entities compared to those protections provided to the con-
sumers of large covered entities. In an effort to minimize costs,
however, covered entities may deliver required notices along with
other correspondence rather than in a separate mailing.

To be considered, comments on the proposal must be submit-
ted in writing no later than 5:00 p.m., Central Daylight Time, on
February 10, 2003 to Gene C. Jarmon, General Counsel, Mail
Code 113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Bill Bingham, Deputy for
Regulatory Matters, Mail Code 107-2A, Texas Department of In-
surance, P.O. Box 149104, Austin, Texas 78714-9104. A request
for a public hearing should be submitted separately to the Office
of the Chief Clerk.

The new sections are proposed under the Insurance Code Article
28B.08 and §36.001 and the Health & Safety Code, §181.004.
Insurance Code Article 28B.08 provides that the Commissioner
may adopt rules as necessary to implement the chapter. Insur-
ance Code §36.001 provides that the Commissioner of Insur-
ance may adopt rules to execute the duties and functions of the
Texas Department of Insurance only as authorized by statute.
Health & Safety Code §181.004 authorizes a state agency that
licenses or regulates a covered entity subject to Chapter 181 to
adopt rules as necessary to carry out the purposes of the chap-
ter.

The following articles of the Insurance Code and sections of
Chapter 181 of the Health & Safety Code are affected by this
proposal: Insurance Code Art. 28B.01 et seq., Health & Safety
Code, §181.151 and §181.152.

§22.51.  Purpose and Scope.

(a) Purpose. This subchapter governs the treatment by all cov-
ered entities of a consumer’s nonpublic personal health information.
This subchapter:

(1)-(2) (No change.)

(3) prohibits a covered entity from reidentifying or attempt-
ing to reidentify a consumer who is the subject of any protected health
information without obtaining the consumer’s consent or authorization;
and

(4) sets forth requirements for written marketing commu-
nication using protected health information.
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(b) (No change.)

$§22.58.  Disclosure of Protected Health Information for Marketing
Purposes; Requirements for Marketing By or On Behalf of a Covered

remove the recipient’s name not later than the fifth day after the person
receives the request.

§22.59.

Reidentified Information.

Entity.

(a) A covered entity may not disclose, use, or sell protected

A covered entity may not reidentify or attempt to reidentify a person
who is the subject of any protected health information without obtain-

health information, including prescription information or prescription

ing from that person an authorization that complies with this subchap-

patterns, for marketing purposes without an authorization from the per-
son who is the subject of the protected health information which com-

ter, if required under Chapter 181, Health & Safety Code; Article 28B,
Insurance Code; or other state or federal law.

plies with this subchapter.

(b) A covered entity may not coerce or encourage the coercion
of a person to consent to or authorize the disclosure, use, or sale of
protected health information for marketing purposes.

(c) Any written marketing communications sent by or on be-
half of a covered entity must:

(1) Dbe sent in an envelope showing only the address of the
sender and the name and address of the recipient;

(2) state the name and toll-free number of the sender and,
if different, the covered entity on whose behalf the communication was
sent; and

(3) explain the recipient’s right to have the recipient’s name
removed from the sender’s mailing list.

(d) A person who receives a request under subsection (c)(3)
of this section to remove a recipient’s name from a mailing list shall

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 30,
2002.

TRD-200208565

Gene C. Jarmon

Acting General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: February 9, 2003
For further information, please call: (512) 463-6327
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(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 48. RIDING STABLE
REGISTRATION PROGRAM
4 TAC §48.2, §48.7

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section’s, submitted by the
Texas Animal Health Commission have been automatically with-
drawn. The amended section’s as proposed appeared in the
June 28, 2002 issue of the Texas Register (27 TexReg 5658).

Filed with the Office of the Secretary of State on January 3, 2003.

TRD-200300013
¢ ¢ L4
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 7. GAS UTILITIES DIVISION
SUBCHAPTER B. SUBSTANTIVE RULES
16 TAC §7.45

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed repealed section, submitted by
the Railroad Commission of Texas has been automatically
withdrawn. The repealed section as proposed appeared in the
June 21, 2002 issue of the Texas Register (27 TexReg 5335).

Filed with the Office of the Secretary of State on January 3, 2003.
TRD-200300011

¢ ¢ L4

SUBCHAPTER D. CUSTOMER SERVICE AND
PROTECTION

16 TAC §§7.401, 7.405, 7.410, 7.415, 7.420, 7.425, 7.430,
7.435, 7.440, 7.445, 7.470, 7.475, 7.480, 7.485

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed new section’s, submitted by the Rail-
road Commission of Texas have been automatically withdrawn.
The new section’s as proposed appeared in the June 21, 2002
issue of the Texas Register (27 TexReg 5335).

Filed with the Office of the Secretary of State on January 3, 2003.

TRD-200300012
¢ ¢ L 4
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 193. STANDING DELEGATION
ORDERS
22 TAC §193.11, §193.12

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed new section’s, submitted by the
Texas State Board of Medical Examiners have been automati-
cally withdrawn. The new section’s as proposed appeared in the
June 28, 2002 issue of the Texas Register (27 TexReg 5688).

Filed with the Office of the Secretary of State on January 3, 2002.
TRD-200300014

¢ L4 ¢
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cADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in the

the rule (Government Code, §2001.036). If a rule is adopted without change to the text as published in the proposed rule, then

the Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION

CHAPTER 111. EXECUTIVE ADMINISTRA-
TION DIVISION

SUBCHAPTER C. COST OF COPIES OF
PUBLIC INFORMATION

1 TAC §§111.61 - 111.64, 111.68, 111.70, 111.71

The Texas Building and Procurement Commission adopts
amendments to the Texas Administrative Code, Title 1, Part
5, Chapter 111, Subchapter C, §§111.61-64, 111.68, 111.70
and 111.71 (relating to Cost of Copies of Public Information), 1,
TA.C., §§111.61-64, 111.68, 111.70 and 111.71 are adopted
without changes to the proposed text as published in the
November 8, 2002 issue of the Texas Register (27 TexReg
10515). The text will not be republished.

The amended rules are adopted due to the enactment of S.B.
311, 77th Legislature, 2001, which abolished the General Ser-
vices Commission and created the Texas Building and Procure-
ment Commission. The amendments will update the name of
the commission throughout the rules.

The amendments to the Texas Administrative Code, Title 1, Part
5, Chapter 111, Subchapter C, §§111.61-64, 111.68, 111.70 and
111.71 will update the name of the commission throughout the
rules.

No comments were received regarding the adoption of Texas
Administrative Code, Title 1, Part 5, Chapter 111, Subchapter
C, §§111.61-64, 111.68, 111.70 and 111.71.

The amendments to Texas Administrative Code, Title 1, Part 5,
Chapter 111, Subchapter C, §§111.61-64, 111.68, 111.70 and
111.71 are proposed under the authority of the Texas Govern-
ment Code, Title 5, Subtitle A, Subchapter F, §552.262 which
provides the Texas Building and Procurement Commission with
the authority to promulgate rules necessary to implement the
sections.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 27,
2002.

TRD-200208535

William Warnick

General Counsel

Texas Building and Procurement Commission
Effective date: January 16, 2003

Proposal publication date: November 8, 2002

For further information, please call: (512) 463-4257

¢ ¢ L4

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

1 TAC §§351.501, 351.503, 351.505

The Texas Health and Human Services Commission (HHSC or
Commission) adopts new §§351.501, Definitions; 351.503, Mini-
mum Standards for Investigations; and 351.505, Information Col-
lection; Uniform Data Collection Procedures, of Title 1 of the
Texas Administrative Code. The rules are adopted with change
to the proposed text as published in the June 28, 2002, issue of
the Texas Register (27 TexReg 5649). The text of the rules will be
republished. The adopted rules concern abuse, neglect, and ex-
ploitation investigations of children who reside in any facility op-
erated, licensed, certified, or registered by a state agency. The
new sections set forth minimum standards for these investiga-
tions, describe uniform data collection procedures, and provide
definitions applicable to the investigation and data collection pro-
cedures. The adopted sections implement Senate Bill 664, 77th
Legislature, 2001, codified at §261.407 of the Family Code, con-
cerning minimum standards for investigations of suspected child
abuse, neglect, and exploitation, and at §261.408 of the Family
Code, concerning the collection of information in the investiga-
tion of child abuse, neglect, and exploitation.

The proposed rules were developed in conjunction with a work
group consisting of representatives of the health and human ser-
vices agencies, the Texas School for the Blind and Visually Im-
paired (TSBVI), the Texas School for the Deaf (TSD), and Ad-
vocacy, Incorporated. In drafting the proposed rules, the work
group met regularly from January 2000 until December 2000.

The Commission received no written comments on the pro-
posed rules within the 30-day comment period. However,
the following entities submitted comments after the comment
period: the Texas Department of Protective and Regulatory
Services (DPRS), the Texas Department of Mental Health
and Mental Retardation (MHMR), TSBVI, TSD, and Advocacy,
Incorporated.
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The commenters were generally in agreement with the proposed
rules; however, they suggested several clarifications and pro-
vided wording changes they believed would strengthen the rules
and better reflect the intent of the work group. Changes in the
adopted rules respond to these comments or otherwise reflect
non-substantive changes to the proposed rules.

Comment: A commenter recommended that the definition of "ex-
ploitation" in §351.501(5) should indicate that the children at is-
sue in these rules are those served by a "facility," as that term is
defined in §351.501(6).

Response: The definitions in §351.501(5) are based on
§261.401 of the Family Code, Agency Investigation, and are
designed specifically for facilities. HHSC agrees with the
comment, and for clarification and consistency within the rule
adds "served by a facility."

Comment: Two commenters noted that the term "facility," defined
in §351.501(6) is not used often in the proposed rules and is
used only to denote an entity licensed, operated, certified, or
registered by a state agency. The commenters stated that the
use of "facility" in the rules is confusing because, in the proposed
rules, the definition included individuals.

Response: HHSC agrees with the comment and believes that,
for the purposes of these rules, "facility" means an agency or
an individually-operated unit of an agency but not an individual,
such as an administrator. HHSC has limited the definition to en-
tities. HHSC intends that individuals responsible for the opera-
tion, management, or administration of a facility are included in
the definition of "persons who work under the auspices of a fa-
cility" in §351.501(7).

Comment: A commenter suggested that the introductory phrase
in §351.501(7), "a person who is responsible for a child’s care,
custody, or welfare," may exclude some of the individuals in-
tended to be included within the definitions in subparagraphs (E),
(F), and (G). The commenter explained that, for example, some-
one who works at the facility may have unsupervised access to
the child even though he or she does not have actual responsi-
bility for the child’s care, custody, and welfare.

Response: HHSC agrees that the phrase unintentionally ex-
cludes some individuals intended to come within the definition
and deletes the phrase.

Comment: A commenter objected to the inclusion of "student" in
§351.501(7)(A). The commenter explained that the term could
include a child served by a facility and noted that DPRS does
not investigate as perpetrators children served by a facility.

Response: HHSC agrees to delete "student" from
§351.501(7)(A) and adds §351.501(7)(H), to clarify that the
rules are intended to cover university or college students
who work at a facility, such as interns, student teachers, and
trainees.

Comment: A commenter stated that the phrase "in his or her
care," in §351.501(7) (D), (E), and (G), is unclear when used in
the context of a facility.

Response: HHSC agrees that the phrase "in his or her care"
is confusing when children are in the care of a facility and has
deleted the phrase from §351.501(7) (D), (E), and (G).

Comment: A commenter observed that the word "substantial”
in the definition of "observable physical, mental, or emotional
impairment" at §351.501(10) could allow someone to argue that

emotional harm must be substantial. The commenter requested
that the term be deleted from the definitions.

Response: To avoid confusion, HHSC agrees to delete the defi-
nition of "observable physical mental, or emotional impairment."
Section 351.501 includes definitions of both "emotional harm"
and "substantial emotional harm."

Comment: A commenter expressed concerns that the definition
of "physical injury" in §351.501(12) requires a physician to de-
termine the nature of even a simple injury.

Response: HHSC agrees with the comment and deletes the
phrase "that is determined not to be serious by an examining
physician." It would not be cost effective to have a physician ex-
amine a child for a simple physical injury, such as scrapes and
bruises.

Comment: A commenter requested that §351.501(17)(E) and
(F) (adopted rule §351.501(16)) be deleted from this definition
because they deal with drugs rather than sexual abuse.

Response: HHSC agrees with the comment and deletes sub-
paragraph (E) and (F). In discussions with the commenter about
§351.501(17) (adopted §351.501(16)), it was also agreed that
the definition was intended to define "sexual abuse" rather than
the "sexual conduct" that is harmful to a child and the definition
was revised to reflect this intent.

Comment: A commenter recommended that the term "state
agency" in §351.501(18) (adopted rule §351.501(17)) should
identify or list agencies to which these rules apply.

Response: For clarity, HHSC agrees to change the definition to
include "under the umbrella of HHSC," to further define "state
agency."

Comment: A commenter recommended that §351.503 be
changed to clarify that these rules are applicable to investiga-
tions conducted under §261.401 of the Family Code rather than
to reports made under that section.

Responses: HHSC agrees to revise §351.503(a) to clarify that
the rules are applicable to investigations conducted, rather than
reports made, under §261.401 of the Family Code.

Comment: A commenter noted that "preferably within 24 hours,
but not later than 48 hours" in §351.503(b) should be deleted
because the phrase could be read to conflict with paragraph (c)
and this section.

Response: HHSC agrees with the comment and deletes the
phrase. Section 351.503(c)(2)(A) and (B) in the adopted rules,
Priorities for Investigations, require a facility to establish time-
lines for initiating an investigation that are reasonable in light of
the allegations; to begin investigations within 24 hours if there
are exigent circumstances; and, in most instances, to complete
the investigation within 30 days.

Comment: A commenter requested that "an evaluation of the
parent(s) or person(s) responsible for the care of the alleged vic-
tim" in §351.503(b)(3)(D) be deleted from the examples of rele-
vant information that should be considered in investigations. The
commenter stated that the word "parent" is confusing in rules
that cover facility investigations and that the task of evaluating
parents is also vague in the context of facility investigations.

Response: HHSC agrees with the comment and has deleted the
phrase, but notes that the rules provide, in §351.503(d)(2), that
evidence should include interviews of anyone who may provide
collateral information about the abuse, neglect, or exploitation.
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Comment: A commenter noted that the use of "must" and
"should" is confusing in §351.503(c) and §351.503(d)(5).

Response: HHSC agrees with the comment. In developing
these abuse, neglect, and exploitation rules, HHSC intended
to take into consideration current state agency practice and to
give state agencies some flexibility in how these rules would be
implemented. HHSC has revised the use of "must" and "should"
in §351.503(c) and §351.503(d)(5).

Comment: A commenter recommended that the number of days
to complete an investigation in §351.503 (c)(2)(A) (adopted rule
§351.503 (c)(2)(B)) be expanded from 21 days to 30 days.

Response: HHSC agrees with the comment and has changed
§351.503 (c)(2)(A) to 30 days.

Comment: A commenter recommended that "original notes" in
§351.503 (d)(7) be changed to "case record" or "investigative
report" because information from the original notes is entered
into a computer.

Response: HHSC disagrees with the comment because some
state agencies retain their original notes. HHSC has added
"computer generated notes made in the investigation" to assist
those agencies that put their original notes on the computer.

Comment: An agency objected to changing its current classifi-
cation of findings to the classifications in §351.503(e)(1), (2), (3),
and (4) because of the cost of modifying the agency’s computer
system.

Response: In order to provide flexibility to accommodate the
agency'’s current classification terminology, HHSC retained "con-
firmed" as a mandatory classification and recommends the clas-

sifications of "unconfirmed," "inconclusive," and "unfounded."

Comment: A commenter recommended that references
to §261.106(c) and §261.107(a) of the Family Code in
§351.503(e)(4) be deleted because the Family Code cites relate
only generally to investigations conducted under these rules.

Response: To clarify that the definition of "spurious or without
factual basis" is not intended to be limited by §§261.106(c) and
261.107(a) of the Family Code, HHSC has deleted the citations
from §351.503(e)(4).

Comment: DPRS requested that some language be included
in §351.503(g)(1) and (3) to indicate that DPRS conducts the
investigations in MHMR-operated facilities, community centers,
MHAs and MRAs, and programs providing services through a
contract with MHMR.

Response: HHSC agrees with the comment and has added the
language to §351.503(g)(1)(B).

Comment: A commenter asked that §351.503(c) be revised to
add an acknowledgement of the underlying duty of those who
work under the auspices of a facility to report suspected abuse,
neglect, and exploitation in accordance with the agency’s rules
and policies.

Response: HHSC has added such language to §351.503(c)(1).

Comment: A commenter noted that in §§351.503 (j)(1) and
351.503 (j)(1) (A) the use of words "should consider" and "must"
were confusing when discussing professional training standards
and curriculum. Section 351.503 (j)(1) indicates that the annual
training is not mandatory, while §351.503 (j)(1)(A) implies that
it is mandatory.

Response: HHSC agrees with the comment and has changed
the "should consider" to "must."

Comment: Commenters stated that they could not differentiate
between the professional training described in §351503(j)(1)(A)
and the training standards in §351.503(j)(2).

Response: To clarify the distinction, HHSC has combined the
curriculum and training standards; added sexual abuse to the
training curriculum; deleted §351.503 (j)(D) and added the lan-
guage to §351.503 (b)(2); and restructured §351.503(j).

Comment: DPRS stated that §261.408(b) of the Family Code im-
plies that DPRS is responsible for receiving and compiling the dif-
ferent agency reports of investigations of alleged abuse, neglect,
and exploitation in facilities. DPRS requested that language be
added to §351.505 to require designated state agencies to send
abuse, neglect, and exploitation investigation reports and infor-
mation to DPRS.

Response: HHSC agrees with the comment and has added lan-
guage to §351.505 requesting the designated state agencies to
forward their reports and information to DPRS.

These sections are adopted under the Texas Government
Code, §531.033, which authorizes HHSC’s Commissioner to
adopt rules necessary to carry out the Commission’s duties,
and §261.407 and §261.408 of the Family Code, which autho-
rize HHSC to adopt minimum standards for investigating and
uniform procedures for collecting information concerning child
abuse, neglect, and exploitation in facilities operated, licensed,
certified, or registered by a state agency.

$351.501.
tion.

Definitions relating to child abuse, neglect, and exploita-

The following words and terms, when used in this section, §351.503,
and §351.505, have the following meanings, unless the context clearly
indicates otherwise:

(1) Abuse--any intentional, knowing, or reckless act or
omission by an employee, volunteer, or other individual working under
the auspices of a facility that causes or may cause emotional harm or
physical injury, whether substantial or not, to or the death of a child
the facility serves. Abuse includes both physical and sexual abuse.

(2) Allegation--a report by a person who believes or has
knowledge that a child has been or may be abused, neglected, or ex-
ploited in a facility.

(3) Child--a person under 18 years of age who is not and
has not been married or who has not had the disabilities of minority
removed for general purposes.

(4) Emotional harm--an injury to a child as evidenced by
an observable physical, mental, or emotional impairment in the child’s
psychological growth, development, or functioning.

(5) Exploitation--the illegal or improper use of a child or
of the resources of a child served by a facility for monetary or personal
benefit, profit, or gain by an employee, volunteer, or other individual
working under the auspices of a facility.

(6) Facility--an entity licensed, operated, certified, or reg-
istered by a state agency that provides care and services to a child, the
Texas School for the Deaf, and the Texas School for the Blind and Vi-
sually Impaired.

(7) "Persons who work under the auspices of a facility" in-
clude:

(A) an employee or volunteer of the facility;
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(B) a person under contract with the facility;

(C) adirector, owner, operator, or administrator of a fa-
cility;

(D) anyone who has responsibility for a child in a facil-
ity’s care;

(E) anyone who has unsupervised access to a child in a
facility’s care;

(F) anyone who regularly or routinely lives at the facil-
ity;

(G) any other person permitted by act or omission to
have access to a child in the facility’s care; and

(H) auniversity or college student working at the facil-
ity, including student teachers and interns.

(8) Intentional, knowing, or reckless--an act or omission is
intentional, knowing, or reckless if the person committing it:

(A) deliberately causes or may cause physical injury or
emotional harm, whether substantial or not, to the child;

(B) knows or should know that physical injury or emo-
tional harm, whether substantial or not, to the child is a likely result of
the act or omission; or

(C) consciously disregards an unjustifiable risk of phys-
ical injury or emotional harm, whether substantial or not, to the child.

(9) Neglect--a negligent act or omission by an employee,
volunteer, or other person working under the auspices of a facility, in-
cluding failure to comply with an individual treatment plan, plan of
care, or individualized service plan, that causes or may cause substan-
tial emotional harm or substantial physical injury to, or the death of, a
child served by the facility.

(10) Omission--a failure to act.

(11) Physical injury--any bodily harm, including, but not
limited to, scrapes, cuts, welts, and bruises.

(12) Professional--an individual who is licensed or certi-
fied by the state or who is an employee of a facility licensed, certified,
or operated by the state and who, in the normal course of official du-
ties or duties for which a license or certification is required, has direct
contact with children.

(13) Preponderance of evidence--the greater weight of the
evidence, evidence that, though not sufficient to free the mind wholly
from all reasonable doubt, is still sufficient to incline a fair and impar-
tial mind to one side of the issue rather than the other.

(14) Report--a report that alleged or suspected abuse, ne-
glect, or exploitation of a child has occurred or may occur.

(15) Reporter--a person filing a report of alleged abuse, ne-
glect, or exploitation. The "Reporter" may be the victim of the alleged
abuse, neglect, or exploitation, a third party filing a report on behalf of
the alleged victim, or both.

(16) Sexual abuse--

(A) conduct harmful to a child’s mental, emotional, or
physical welfare;

(B) conduct that constitutes the offense of indecency
with a child under §21.11 of the Penal Code, sexual assault under
§22.011 of the Penal Code, or aggravated sexual assault under §22.021
of the Penal Code;

(C) failure to make a reasonable effort to prevent sexual
conduct harmful to a child;

(D) compelling or encouraging the child to engage in
sexual conduct, as defined in §43.01 of the Penal Code;

(E) causing, permitting, encouraging, engaging in, or
allowing the photographing, filming, or depicting of the child, if the
person knew or should have known that the resulting photograph, film,
or depiction of the child is obscene, as defined in §43.21 of the Penal
Code, or pornographic;

(F) causing, permitting, encouraging, engaging in, or
allowing a sexual performance by a child, as defined in §43.25 of the
Penal Code.

(17) State agency--an agency under the umbrella of HHSC
that operates, licenses, certifies, or registers a facility in which a child
is located; the Texas School for the Blind and Visually Impaired; and
the Texas School for the Deaf.

(18) Substantial emotional harm--an observable physical,
mental, or emotional impairment in a child’s psychological growth,
development, or functioning that is significant enough to require treat-
ment by a medical or mental health professional.

(19) Substantial physical injury--bodily harm or damage to
a child for which a prudent person would conclude that the injury re-
quired professional medical attention. These injuries include, but are
not limited to, dislocated, fractured, or broken bones; brain damage;
subdural hematoma; internal injuries; lacerations requiring stitches;
second and third degree burns; poisoning; and concussions.

(20) Substantial risk--a real and significant possibility or
likelihood.

§$351.503.  Minimum Standards for Investigations.

(a) Applicability. This section applies to investigations, con-
ducted under §261.401 of the Family Code, of alleged child abuse, ne-
glect, or exploitation in facilities operated, licensed, certified, or regis-
tered by a state agency.

(b) Formal investigation. On receiving an oral or written alle-
gation or report of abuse, neglect or exploitation, a state agency must
immediately initiate a formal investigation to determine the accuracy of
the report and to evaluate the need for protective services for the child.
A state agency should consider the following steps (which may vary
according to circumstances) in conducting its investigation:

(1) aface-to-face interview with the alleged victim to eval-
uate immediate and long-term risk. The investigator should make every
effort to establish face-to-face contact with the alleged victim, includ-
ing a diligent search to locate the alleged victim, if the victim’s where-
abouts are unknown;

(2) make a reasonable effort to locate and inform each par-
ent of a child who is the alleged victim of abuse, neglect, or exploita-
tion, of the nature of the allegation and of the fact that the interview
was conducted.

(3) a face-to-face interview with the person(s) thought to
have knowledge of the circumstances related to the alleged abuse, ne-
glect or exploitation, including anyone responsible for the ongoing care
of a child;

(4) collecting relevant information such as:

(A) the nature, extent, and cause of the abuse, neglect,
or exploitation;

(B) the identity of the person responsible for the abuse,
neglect, or exploitation;
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(C) the names and conditions of the other individual(s)
in the home;

(D) the adequacy of the environment; and

(E) the relationship of the alleged victim to the per-
son(s) responsible; and

(5) assigning a priority rating to the investigation based on
the information received and the degree of severity and immediacy of
the alleged harm to the child.

(c) Priorities for investigation. A state agency, as defined in
§351.501 of this title (relating to Definitions Relating to Child Abuse
Neglect and Exploitation):

(1) must ensure that the facility establishes a system for in-
forming persons who work under the auspices of the facility of their
obligations to report suspected abuse, neglect, and exploitation in ac-
cordance with the state agency’s rules and/or policies;

(2) must establish a system for assigning reasonable time-
lines for initiating and for completing an investigation of a report of
abuse, neglect or exploitation that is based on the degree to which the
alleged victim is believed to be in immediate danger of physical harm
and the degree to which relevant evidence may be lost in relation to the
initiation date of the investigation:

(A) at any time the alleged victim may incur physical
injury or evidence may be lost pending the initiation of an investigation,
the investigation must be initiated within 24 hours of receipt of the
report;

(B) notwithstanding the potential risk of physical injury
to the child or loss of evidence, all investigations must be completed
within 30 calendar days of receipt of the report; provided, however,
that the completion date for an investigation may be extended beyond
30 days for good cause as documented in the investigation report;

(3) may conclude an investigation and retain any applica-
ble immunity granted pursuant to the Family Code, §261.106, at any
time that the agency determines that the report of abuse, neglect or ex-
ploitation is frivolous or patently without a factual basis or, the conduct
reported, even if true, does not constitute abuse, neglect or exploitation;
and

(4) must refer any report of abuse, neglect or exploitation
received by the agency but not investigated by the agency to the appro-
priate law enforcement or state agency that should conduct the investi-
gation.

(d) Collection of evidence. The collection of evidence should
include, but is not limited to:

(1) a full statement of the allegation(s);

(2) interview(s) with the alleged victim, alleged perpetra-
tor, and all witnesses or persons who may provide collateral informa-
tion that may be relevant to the investigation;

(A) interviews must be conducted in a timely manner
so0 as to maximize the information obtained through the interview;

(B) any person authorized to conduct an investigation of
abuse, neglect, or exploitation should coordinate investigative activities
and share information with other appropriate agencies, if any, in order
to minimize the number of interviews of the victim;

(3) written statements signed and dated, respectively, by
the alleged victim, alleged perpetrator, and other collateral witnesses

interviewed by the investigator; if the alleged victim, alleged perpetra-
tor or other witness is unable or unwilling to write and/or sign a state-
ment, the investigation report must include a statement to this effect;

(4) documentation of a physical examination of the alleged
victim and medical treatment rendered, as needed;

(5) photographs should be taken whenever there are allega-
tions of physical injuries;

(6) diagrams, as needed;

(7) the original or computer generated notes made during
the investigation, videotapes and audiotapes of interviews, in order to
preserve and document the chain of evidence; and

(8) any other physical evidence that is relevant to the inves-
tigation.

(e) Burden of proof. After the evidence has been collected and
evaluated, the investigative staff must determine whether or not to con-
firm the allegation. To confirm an allegation, the investigative staff
must find the abuse, neglect, and exploitation is supported by a pre-
ponderance of the evidence. The following classifications are recom-
mended for investigative findings that are not confirmed:

(1) Unconfirmed means it is reasonable to conclude that
abuse, neglect, or exploitation did not occur or is unlikely to occur.

(2) Inconclusive means there is insufficient evidence to
support or refute an allegation. This occurs when an allegation of
abuse, neglect, or exploitation could not be confirmed, unconfirmed,
or unfounded because there is a lack of witnesses or other relevant
evidence.

(3) Unfounded means that an allegation of abuse, neglect,
or exploitation is spurious or patently without factual basis.

(f) Content of the investigative report. An investigative report
should, to the greatest extent possible, be written concisely, clearly,
factually, and objectively. The following elements should be included
in the report:

(1) a brief description of the allegation that identifies the
alleged victim, alleged perpetrator(s), and any witnesses;

(2) date and time the incident occurred and when it was
reported;

(3) asummary of investigative procedures;

(4) asummary and an analysis of the evidence, the inves-
tigative finding(s), and recommendations; and

(5) supporting documents such as witness statements, in-
jury reports, and diagrams, as appropriate.

(6) The investigating state agency must submit the report,
and any recommendations to the district attorney or other appropriate
law enforcement agency, if requested to do so by law enforcement,
the agency determined further legal action is warranted, or the agency
confirmed that the alleged victim was abused, neglected, or exploited
and it appears that there is a criminal violation.

(g) Referrals to appropriate agencies. A state agency that re-
ceives a report of abuse, neglect, or exploitation that is not within the
agency’s jurisdiction must refer the matter to the agencies listed below,
as appropriate:

(1) to the Texas Department of Protective and Regulatory
Services, if
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(A) the alleged or suspected abuse, neglect, or exploita-
tion involves a person responsible for the care, custody, or welfare of
the alleged victim;

(B) the alleged or suspected abuse, neglect or exploita-
tion of a person receiving services in a facility operated by MHMR, in
or from a community center or a local mental health or mental retar-
dation authority, or through a program that contracts with MHMR, a
community center, or local mental health or mental retardation author-
ity;

(2) to the appropriate law enforcement agency, if the alle-
gation does not involve a caretaker or the allegation appears to involve
an incident that violates the Penal Code; the state agency must send its
final report to law enforcement, if the investigation indicates a crime
has been committed; and

(3) to the state agency that operates, licenses, certifies, or
registers the facility in which the alleged abuse, neglect, or exploitation
occurred, may have occurred, or is likely to occur.

(h) Administrative review of investigation findings. A state
agency should develop and implement policies and procedures to re-
solve complaints as described in §261.309 of the Family Code.

(i) Confidentiality of Reports. A state agency may disclose the
allegation, report, records, communications, and working papers used
or developed in the investigative process, including the resulting final
report regarding abuse, neglect, or exploitation, only as provided by
§261.201 of the Family Code, concerning the confidentiality of infor-
mation.

(j) Qualifications and training of investigator(s). A state
agency must establish minimum qualifications for all abuse, neglect,
and exploitation investigators.

(1) In determining the appropriate qualifications, a state
agency must include a minimum number of hours of annual profes-
sional training for investigators of suspected child abuse, neglect, or
exploitation. The annual professional training curriculum should in-
clude information concerning:

(A) physical abuse and neglect, including distinguish-
ing physical abuse from ordinary injuries;

(B) psychological and emotional abuse and neglect;
(C) exploitation;

(D) sexual abuse;

(E) available treatment resources;

(F) the incidence and types of reports of victim abuse,
neglect, or exploitation that are received by the investigating agencies,
including information concerning false reports;

(G) interview techniques, including setting appropriate
limits on the number of interviews and examinations of a suspected
victim and the taping (audio or video) of a suspected victim without
interruption; and

(H) procedures to preserve evidence, including the orig-
inal or computer generated notes made during the investigation and
videotapes and audiotapes of interviews.

(2) The investigator must have knowledge of Penal Code
sections that relate to abuse, neglect, and exploitation.

(3) The investigator must know how to develop written
statements and other documentary records related to the interview
process and how to handle evidence, for example, collection and
preservation of physical evidence.

§$351.505.  Information Collection; Uniform Data Collection Proce-
dures.

Each state agency must prepare and keep on file a complete written
report of each investigation the agency conducts under Chapter 261
of the Family Code. Each state agency must compile, maintain, and
make available statistics on the incidence of child abuse, neglect, and
exploitation in each facility it investigates. The statistics also must be
forwarded to the Texas Department of Protective and Regulatory Ser-
vices to be compiled. The rules and policies adopted and implemented
by a state agency must, to the greatest extent practicable, provide a
uniform method of collecting and analyzing data on suspected child
abuse, neglect, or exploitation in a facility. A state agency must use
the following procedures when analyzing data on abuse, neglect, and
exploitation investigations:

(1) Sort by program classification the number of investi-
gations completed. Examples of program classification include state
hospitals, private psychiatric facilities, and maternity homes.

(2) Sort by program classification the number of confirmed
investigations that are completed.

(3) Sort all completed investigations according to disposi-
tion for example confirmed, unconfirmed, inconclusive, or unfounded.

(4) Sort all completed confirmed investigations by whether
the identity of the perpetrator is known or unknown.

(5) Develop a confirmation rate by dividing the sum of all
confirmed investigations by the sum of all completed investigations
with dispositions of confirmed, unconfirmed, and inconclusive or other
dispositions classification used by the state agencies. Unfounded cases
are not included in this calculation.

(6) Calculate the average number of days to complete in-
vestigations and sort by program.

(7) Calculate the number of investigations referred to law
enforcement.

(8) Calculate the number of investigations pending at the
end of the report period.

(9) Calculate the number of disciplinary actions resulting
from confirmed findings.

(10) Calculate the number of deaths that occur as a result
of child abuse or neglect in the affected facilities.

(11) Calculate the number of appeals and the number of
cases appealed that are overturned.

(12) Investigations with multiple allegations are to be
counted once, based on the highest level of injury. For example, if a
single incident involves one allegation of physical abuse that resulted
in serious physical injury and a second allegation of verbal abuse, the
investigation should be counted only once, as an instance of physical
abuse resulting in serious physical injury. In other words, the sum
of completed investigations involving serious injuries, non-serious
injuries, verbal/emotional abuse and neglect, and exploitation should
not exceed the total number of cases completed.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 23,
2002.

TRD-200208522
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Steve Aragon

General Counsel

Texas Health and Human Services Commission
Effective date: January 12, 2003

Proposal publication date: June 28, 2002

For further information, please call: (512) 424-6756

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 14. PERISHABLE COMMODITIES
HANDLING AND MARKETING PROGRAM
SUBCHAPTER A. GENERAL PROVISIONS

4 TAC §14.1

The Texas Department of Agriculture (the department) adopts
an amendment to §14.1, concerning handling and marketing of
perishable commodities, without changes to the proposal pub-
lished in the November 15, 2002, issue of the Texas Register
(27 TexReg 10688).

The definition for the term "Agent" has been amended by remov-
ing the word "either" and adding the word "and" in the definition.
This amendment is adopted to clarify that an agent may be a
buying agent and/or a transporting agent.

No comments were received on the proposal.

The amendment to §14.1, is adopted under the Texas Agriculture
Code (the Code), §101.010, which provides the department with
the authority to adopt rules related to transporting agents and
buying agents.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 23,
2002.

TRD-200208515

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: January 12, 2003

Proposal publication date: November 15, 2002

For further information, please call: (512) 463-4075

¢ ¢ ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 1. ADMINISTRATION
SUBCHAPTER B. UNDERWRITING,
MARKET ANALYSIS, APPRAISAL, AND

ENVIRONMENTAL SITE ASSESSMENT RULES
AND GUIDELINES
10 TAC §§1.31 - 1.35

The Texas Department of Housing and Community Affairs ("the
Department" or "TDHCA") adopts new Subchapter B, Underwrit-
ing, Market Analysis, Appraisal, and Environmental Site Assess-
ment Rules and Guidelines, §§1.31, 1.32, 1.33, 1.34, and 1.35,
with changes, to the proposed text as published in the Septem-
ber 27,2002 issue of the Texas Register (27 TexReg 9013).

This subchapter is adopted in order to establish stand alone
guidelines for underwriting, market analysis, appraisal, and en-
vironmental site assessment performed for requests submitted
to the Department for review.

On September 27, 2002, the proposed Underwriting, Market
Analysis, Appraisal and Environmental Site Assessment Rules
and Guidelines were published in the Texas Register. A public
comment period commenced on September 27, 2002, and
ended on October 25, 2002. In addition to publishing the
document in the Texas Register, a copy was published on the
Department’s web site and made available to the public upon
request. The Department held public hearings in Clint, New
Braunfels, Weslaco, Austin, Fort Worth, Wichita Falls, Pampa,
Mount Pleasant, San Angelo, and Liberty. A hearing scheduled
for Galveston was canceled due to inclement weather. In
addition to comments received at the public hearings, the
Department received written comments.

The scope of the public comment concerning the Underwriting,
Market Analysis, Appraisal and Environmental Site Assessment
Rules and Guidelines pertains to the following sections:

SUMMARY OF COMMENTS RECEIVED UPON PUBLICATION
OF THE PROPOSED RULES IN THE TEXAS REGISTER AND
COMMENTS PROVIDED AT PUBLIC HEARINGS HELD BY
THE DEPARTMENT ON ITEMS THAT RELATE DIRECTLY TO
THE UNDERWRITING, MARKET ANALYSIS, APPRAISAL,
AND ENVIRONMENTAL SITE ASSESSMENT RULES AND
GUIDELINES

§1.31 General Provisions.

Comment: The Department may want to clarify how and when
the Guidelines can be changed and what public input process
will be used prior to any changes.

Department Response: The public hearing process already pre-
scribes how this administrative code is changed. Staff does not
recommend a change.

Board Response: Department response accepted.
§1.31(b)(7) Definition of Debt Coverage Ratio

Comment: Current language states, "A measure of the number
of times loan principal and interest are covered by net after tax
income." §1.32(d) refers to the Debt Coverage Ratio as being
Net Operating Income divided by debt service. This is a more
accurate definition of Debt Coverage Ratio and should be used
in this §1.31(b)(7). The following language could be used: "A
measure of the number of times the required payments of loan
principal and interest are covered by Net Operating Income."

Department Response: Staff agrees the change should be made
to maintain consistency and the proposed language is recom-
mended.
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(7) DCR--Debt Coverage Ratio. Sometimes referred to as the
"Debt Coverage" or "Debt Service Coverage." A measure of the
number of times the required payments of loan principal and in-
terest are covered by Net Operating Income.

Board Response: Department response accepted.
§1.31(b)(11) Definition of Local Amenities

Comment: Should the definition reference the location of the
amenities with respect to the Development? In other words,
should it say something like: "Amenities located near and avail-
able to the tenants of a proposed Development, including but
not limited to police and fire protection, transportation, health-
care, retail, grocers, educational institutions, employment cen-
ters, parks, public libraries, and entertainment centers."

Department Response: Staff agrees the change should be made
and the proposed language is recommended.

(11) Local Amenities-- Amenities located near and available
to the tenants of a proposed Development, including but not
limited to police and fire protection, transportation, healthcare,
retail, grocers, educational institutions, employment centers,
parks, public libraries, and entertainment centers.

Board Response: Department response accepted.
§1.31(b)(16) Definition of Net Operating Income.

Comment: The calculation of NOI for bond-financed Develop-
ments should be calculated using the same methodology as 9%
LIHTC Developments. Applicants should be required to identify
and support which fees are "below-the-line", fees not included
by the principal lender or syndicator in their calculation of NOI,
in order to exclude the fee from the NOI calculation.

Department Response: Staff agrees that the same methodology
should be used in both bond-financed and 9% LIHTC develop-
ments. The discussion of operating expenses in §1.32(d)(5)(A-J)
is the Department’s attempt to standardize the assumptions re-
garding fees and expenses. No change is recommended.

Board Response: Department response accepted.
§1.31(b)(23) Definition of Unstabilized Development

Comment: Current language states, "A Development that has
not maintained a 90% occupancy level for at least 12 consec-
utive months." Instead of using a 90% standard, which may or
may not indicate the actual financial stability of the Development,
should a reference to the defined term "Sustaining Occupancy"
be used? This definition could be revised to read: "A Develop-
ment that has not maintained Sustaining Occupancy for at least
12 consecutive months."

Department Response: Staff believes the proposed revision is
too subjective and the 90% standard for 12 months is a more
objective way to measure stabilized occupancy for all develop-
ments. No change is recommended.

Board Response: Department response accepted.
§1.31(b)(24) Definition of Utility Allowances.

Comment: The definition of utility costs needs to be as in prior
years-using the PHA that most closely represents the utility
provider’s charges. Harris County is twice the City of Houston
cost which most closely represent Reliant Energy’s data. In
order to compete with project funds to deep skew units, one
could not develop in Harris County, outside Houston’s city limits
under the suggested language. Also, what happened to using

utility provider data for operations-seems to be prohibited by
QAP which may violate federal law. In the event of overlap-
ping jurisdiction between local housing authorities, the utility
allowance for the building must be based on where the De-
velopment property is located according to the Development’s
legal description unless (i) (in the case of county properties) if
the property is located within five miles of city limits, then the
city allowances may be used or (ii) if the service provider has
submitted data showing costs, then one must use the service
provider’s data. (There is a HUD requirement as to (ii).)

Department Response: While staff believes the draft definition
is consistent with the comment provided and the comment pro-
vided is significantly addressing the QAP, the definition in this
document should be consistent with that which is proposed in
the QAP. Therefore, staff recommends the following change:

(24) Utility Allowance(s)-The estimate of tenant-paid utilities,
based either on the most current HUD Form 52667, "Section 8,
Existing Housing Allowance for Tenant-Furnished Utilities and
Other Services," provided by the appropriate local Public Hous-
ing Authority consistent with the current QAP or a documented
estimate from the utility provider proposed in the Application.
Documentation from the local utility provider to support an
alternative calculation can be used to justify alternative Utility
Allowance conclusions but must be specific to the subject
Development and consistent with the building plans provided.

Board Response: Department response accepted.
§1.32(a) General Provisions.

Comment: Current language states, "The Department, through
the division responsible for underwriting, produces or causes to
be produced a Credit Underwriting Analysis Report (the "Re-
port") for every multifamily Development recommended for fund-
ing through the Department." First, remove the word "multifamily"
because these Guidelines are supposed to apply to single family
and multifamily projects. Second, does the underwriting division
really produce a report for every Development recommended for
funding? For instance, in the tax credit program, Developments
are recommended to be underwritten but are not necessarily rec-
ommended to receive funding.

Department Response: Due to a staff error, the version of the
2003 Draft Underwriting, Market Analysis, Appraisal, and Envi-
ronmental Site Assessment Rules and Guidelines included in the
9/12/2002 Board Book included the word "multifamily” in inappro-
priate places. The version of the 2003 Draft Underwriting, Market
Analysis, Appraisal, and Environmental Site Assessment Rules
and Guidelines published in the Texas Register and on the De-
partment’s website subsequent to the 9/12/2002 board meeting
does not include the inappropriate uses of the word "multifamily."

Board Response: Department response accepted.
§1.32(b)(1)(and others) Use of the word "Principal"

Comment: Current language states, "principals of the Applicant."
The word "principals" is used from time to time throughout the
Guidelines, but it is not defined. Given the complex organiza-
tional structure of many of the Applicants, the term "principal”,
without definition, could be interpreted in a variety of ways. The
Department has an interest in knowing who is going to own and
operate a Development. This includes not only the ownership
entity itself but all other entities and individuals on the organiza-
tional chart that own or have the ability to control the ownership
entity. If the Department is going to require, on its Uniform Ap-
plication, that each Applicant submit an organizational chart for
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the ownership entity, then the "principals" might be defined as
every entity or individual on the organizational chart who has
the ability to control the Development owner, either directly or
indirectly. This should exclude, however, intervening entities in
multi-layer ownership structures. This gets the Department to its
ultimate goal while reducing the paperwork burden for the Appli-
cant. Please review the use of the word "principals" throughout
the Guidelines, considering who the Department wants to iden-
tify, and create some sort of appropriate definition for this term
so that we do not have to address interpretive issues of who is
a "principal."

Department Response: Staff agrees that a definition of Princi-
pal would be a good idea. However, staff does not recommend
adding a definition of the word "Principal” to this subchapter. As
§1.32(b) states, "Many of the terms used in this subchapter are
defined in 10TAC §§49 and 50 of this title (the Department’s Low
Income Housing Tax Credit Program Qualified Allocation Plan
and Rules, known as the "QAP")." Staff understands that the
proposed 2003 QAP includes a definition of the word "Principal.”
Therefore, the definition included in the QAP would apply to this
subchapter.

Board Response: Department response accepted.
§1.32(d)(1)(a) Market Rents.

Comment: Current language states, ". . .and determines if the
adjustments and conclusions made are reasoned and well doc-
umented." We believe this language should be removed, as it
gives the Department too much discretion. The Department es-
tablishes a list of Market Analysts they deem to be qualified.
The Department requires the submission of the Market Study,
and the Applicant pays a significant fee to obtain it. The Depart-
ment should rely on the Market Analyst’s conclusions. If the De-
partment has serious concerns about a Market Analyst’s work,
then it should remove the Market Analyst from its approved list.
Otherwise, the Development Owner should be entitled to rely on
the Market Study it pays for, and the Department should accept
the Market Analyst’s conclusions. This helps the Department to
avoid criticism for exercising discretion and creates a more level
playing field.

Department Response: Removal of the statement in question
is not recommended. Although the Department maintains a list
of Approved Market Analysts, §1.33(c)(2) clearly indicates that
review of submitted market analyses is required in order to main-
tain the List of Approved Market Analysts. In addition, it is be-
lieved that even Approved Market Analysts are capable of mak-
ing mistakes. The Department must have the ability to have dis-
cretion in this regard to avoid basing a funding recommendation
on flawed analysis.

Board Response: Department response accepted.
§1.32(d)(4) Effective Gross Income and (5) Expenses.

Comment: Current language states, ". . . the Underwriter will
maintain and use its independent calculation . . . regardless of
the characterization of the Applicant’s figure." If the Applicant’s
calculation is acceptable, then the Applicant’s figure should be
used in all circumstances.

Department Response: While the suggestion might on the sur-
face make intuitive sense, following the suggestion will distort the
Underwriter’s analysis and cause it to appear to be inconsistent
when comparing similarly-sized transactions in the same general

location in the same year. By maintaining the Underwriter’s inde-
pendently derived figure for comparison, other competing trans-
actions can more easily see that they have been treated in a
consistent manner. Staff does not recommend a change.

Board Response: Department response accepted.
§1.32(d)(5) Expenses.

Comment: In many instances, it is not appropriate to measure
operating costs on a per square foot basis. Costs may be more
dependent on the number of units than the number of square
feet in those units.

Department Response: In many cases the opposite is also true;
that is why both methods, as identified in the Rules and Guide-
lines, are used. Staff does not recommend a change.

Board Response: Department response accepted.
§1.32(d)(5)(a)(h) Operating Feasibility.

Comment: Because of the diversity in the kinds of Developments
and the locations of Developments, we do not believe the Depart-
ment should analyze operating expenses on a line item basis
with a tolerance level for each. Rather, an aggregate expense
figure should be used and analyzed for tolerance.

Department Response: Staff agrees that there is diversity in the
kinds of Developments and the locations of Developments; that
is why line by line adjustment is the only way to fairly evaluate
expenses. For example, the utility cost for a Development with
a central boiler is very different from one without, yet if a Devel-
opment with a central boiler is also tax-exempt, its operating ex-
penses may be lower overall compared to a similar Development
without a central boiler and no tax exemption. This difference
could not be evaluated without taking into account the individual
line item expenses. Staff does not recommend a change.

Board Response: Department response accepted.
§1.32(d)(5)(e) Utilities Expense (Gas & Electric).

Comment: Third sentence apparently refers to common area
expenses but is not specific.

Department Response: Staff agrees and, since no specific lan-
guage was suggested by the public, staff recommends inserting
the phrase "...for utility expenses attributable to common areas."

(e) Utilities Expense (Gas & Electric). Utilities Expense includes
all gas and electric energy expenses paid by the owner. It in-
cludes any pass-through energy expense that is reflected in the
unit rents. Historically, the lower of an estimate based on 25.5%
of the PHA local Utility Allowance or the TDHCA Database or
local IREM averages have been used as the most significant
data point for utility expenses attributable to common areas. The
higher amount may be used, however, if the current typical higher
efficiency standard utility equipment is not projected to be in-
cluded in the Development upon completion or if the higher esti-
mate is more consistent with the Applicant’s projected estimate.
Also a lower or higher percentage of the PHA allowance may
be used, depending on the amount of common area, and ad-
justments will be made for utilities typically paid by tenants that
in the subject are owner-paid as determined by the Underwriter.
The underwriting tolerance level for this line item is 30%.

Board Response: Department response accepted.
§1.32(d)(5)(g) Insurance Expense.
Comment: Insurance at $0.16 seems too low.
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Department Response: Staff agrees that $0.16 is low in the cur-
rent market for most Developments; however some Developers
contrive to provide documentation of blanket coverage with rates
at or below this level. This figure was chosen as a minimum level
at which an Applicant’s estimate may be considered reasonable
without further documentation. Since no alternative recommen-
dation was made, staff does not recommend a change.

Board Response: Department response accepted.
§1.32(d)(5)(h) Property Tax.

Comment: Current language states, "For CHDO owned or con-
trolled properties, this documentation includes, at a minimum,
evidence of the CHDO designation from the State or local par-
ticipating jurisdiction and a letter from the local taxing authority
recognizing that the Applicant is or will be considered eligible for
the property exemption." In the case of American Agape Founda-
tion, Inc. v. Travis Central Appraisal District, the court said that
an Applicant for an ad valorem tax exemption under the CHDO
exemption is not required to show its certificate of CHDO des-
ignation to be eligible for the exemption. The statute (§11.182
of the Texas Tax Code) says that the organization owning the
property and applying for the exemption must be organized as
a CHDO; it does not say that the organization must be certified
as a CHDO. Thus, where an Applicant for a tax exemption met
all of the requirements to be a CHDO (including an affordable
housing purpose, community representation on the board of di-
rectors, etc.) but did not have a CHDO certificate, the Applicant
and its property were still eligible for the tax exemption because
the Applicant was organized as a CHDO. Given this case law,
the Department should change its documentation requirements
with respect to the CHDO ad valorem tax exemption. §11.43
of the Texas Tax Code permits a CHDO that intends to acquire
control of a property to request a pre-determination of its eligi-
bility for the ad valorem tax exemption. This pre-determination
letter from the appraisal district should be sufficient for the De-
partment’s underwriting purposes. The taxing authorities them-
selves do not make determinations as to exemptions; that func-
tion is within the realm of the appraisal district. Therefore, we
recommend the language of §1.32(d)(5)(h) be revised to read:
"For CHDO owned or controlled properties, this documentation
includes, at a minimum, a letter from the local appraisal district
recognizing that the Applicant is or will be considered eligible for
the ad valorem tax exemption."

Department Response: Staff agrees and recommends the sug-
gested language.

(h) Property Tax. Property Tax includes all real and personal
property taxes but not payroll taxes. The TDHCA Database is
used to interpret a per unit assessed value average for similar
properties which is applied to the actual current tax rate. The
per unit assessed value is most often contained within a range
of $15,000 to $35,000 but may be higher or lower based upon
documentation from the local tax assessor. Location, size of the
units, and comparable assessed values also play a major role
in evaluating this line item expense. Property tax exemptions or
proposed payment in lieu of taxes (PILOT) must be documented
as being reasonably achievable if they are to be considered by
the Underwriter. For Community Housing Development Organi-
zation ("CHDO") owned or controlled properties, this documen-
tation includes, at a minimum, a letter from the local appraisal
district recognizing that the Applicant is or will be considered el-
igible for the ad valorem tax exemption. The underwriting toler-
ance level for this line item is 10%.

Board Response: Department response accepted.
§1.32(d)(5)(i) Reserves.

Comment: It is highly recommended that reserves for replace-
ments, with the possible exception of new construction for elderly
tenants, be set at minimum of $250 per unit. Most other states
require at least $250 per unit for replacement reserves and in-
creasing the minimum reserve level is proactive preservation of
affordable housing.

Department Response: Staff supports and proposed this
increase in the roundtable discussions held this summer, but
after considerable discussion, a consensus was established
to maintain the current NCHA $200 per unit standard which is
viewed as an adequate reserve amount.

Board Response: Department response accepted.
§1.32(d)(5)(j)(i) Supportive Services Expense.

Comment: If any supportive service expenses are subject to
available cash flow or otherwise "soft," they should not be in-
cluded in expenses and Debt Coverage Ratio.

Department Response: We also received recommendations
during the summer ad hoc sessions to continue to differen-
tiate the way this issue is addressed for 9% LIHTC and 4%
LIHTC/bond-financed developments. For 9% LIHTC Develop-
ments, the fee is shown above line as an operating expense.
For 4% LIHTC/bond-financed Developments the fee has been
shown below line as a potentially "soft" cost. Despite this ad
hoc recommendation, staff recommends in the draft rules to
treat both types of transactions in the same manner. Where
supportive services are required due to a request for points
or due to QAP requirements for bond transactions, there is
no provision that allows them only to be provided when cash
flow exists, thus they should not be treated as "soft." Staff
recommends no change.

Board Response: Department response accepted.
§1.32(d)(7)(a) Interest Rate.

Comment: Current language states, "The maximum rate that will
be allowed . . . " We all agree that predicting the permanent
loan interest rate that will be in effect once a Development is
stabilized is difficult. But allowing the Department to establish a
cap on the permanent loan interest rate is problematic as well.
If an artificially low rate is dictated, projects will wind up with
fewer tax credits than they need and the numbers will not work.
This section indicates that the Department has historically used a
certain average figure for the interest rate cap, but it does not say
over what period the average is calculated or that this is definitely
the figure that will be used.

Department Response: The purpose of the cap is to attempt
to apply a fair and consistent maximum rate for all transactions
by surveying the market at the time of application. Prescribing
an absolute method of calculating this maximum will give rise to
many transactions being set to this artificial rate rather than the
actual market rate and thereby reduce the validity of the under-
writing. The last sentence of §1.32(d)(7)(a) states, "Historically
this maximum acceptable rate has been at or below the average
rate for 30-year US Treasury Bonds plus 400 basis points." Staff
does not recommend a change.

Board Response: Department response accepted.
§1.32(d)(7)(c) Acceptable Debt Coverage Ratio Range.
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Comment: Current language states, "The acceptable DCR
range for all priority or foreclosable lien financing plus the De-
partment’s proposed financing falls between a minimum of 1.10
to a maximum of 1.30." The language "priority or foreclosable
lien financing" is ambiguous. The debt service coverage ratio
should measure "hard" debt repayment obligations and not
"soft" or cash flow debt. Yet, a cash flow debt can still have
a foreclosable lien. Therefore, the language as written does
not clearly state the Department’s intention. Also, it should be
clear that the debt service coverage ratio measures permanent
financing and not construction financing.

Department Response: Staff believes the "hard" and "soft"
language suggested is equally ambiguous. Staff recommends
rewriting the sentence as follows:

(c) Acceptable Debt Coverage Ratio Range. The initial accept-
able DCR range for all debt associated with permanent priority
liens that are foreclosable as a result of nonpayment of a regu-
larly scheduled amount plus the Department’s proposed financ-
ing falls between a minimum of 1.10 to a maximum of 1.30. In
rare instances, such as for HOPE VI and USDA Rural Devel-
opment transactions, the minimum DCR may be less than 1.10
based upon documentation of acceptance of such an acceptable
DCR from the lender. If the DCR is less than the minimum, a re-
duction in the debt service amount is recommended based upon
the rates and terms in the permanent loan commitment letter as
long as they are within the ranges in subparagraphs (a) and (b)
of this paragraph. If the DCR is greater than the maximum, an in-
crease in the debt service amount is recommended based upon
the rates and terms in the permanent loan commitment letter as
long as they are within the ranges in subparagraphs (a) and (b) of
this paragraph, and the funding gap is reviewed to determine the
continued need for Department financing. When the funding gap
is reduced no adjustments are made to the level of Department
financing unless there is an excess of financing, after the need
for deferral of any developer fee is eliminated. If the increase in
debt capacity provides excess sources of funds, the Underwriter
adjusts any Department grant funds to a loan, if possible, and/or
adjusts the interest rate of any Department loans upward until
the DCR does not exceed the maximum or up to the prevailing
current market rate for similar conventional funding, whichever
occurs first. Where no Department grant or loan exists or the full
market interest rate for the Department’s loan has been accom-
plished, the Underwriter increases the conventional debt amount
until the DCR is reduced to the maximum allowable. Any ad-
justments in debt service will become a condition of the Report,
however, future changes in income, expenses, rates, and terms
could allow additional adjustments to the final debt amount to
be acceptable. In a Tax Credit transaction, an excessive DCR
could negatively affect the amount of recommended tax credit, if
based upon the Gap Method, more funds are available than are
necessary after all deferral of developer fee is reduced to zero.

Board Response: Department response accepted.
§1.32(d)(7) Net Operating Income and Debt Service.

Comment: Current language states, "NOI is the difference be-
tween the EGI and total operating expenses." This language is
different from the language defining NOI in §1.31(b)(16). If the
definition in §1.31(b)(16) is correct, then this sentence should
be eliminated to avoid confusion. In addition, current language
states, "If the NOI figure provided by the Applicant is within five
percent of the NOI figure calculated by the Underwriter, the Ap-
plicant’s figure is characterized as acceptable or reasonable in
the Report, however, for purposes of calculating the DCR the

Underwriter will maintain and use its independent calculation of
NOI regardless of the characterization of the Applicant’s figure.
Only if the Applicant’'s EGI, total expenses, and NOI are each
within five percent of the Underwriter’s estimates and charac-
terized as acceptable or reasonable in the Report will the Ap-
plicant’s estimate of NOI be used to determine the acceptable
debt service amount." The first sentence implies that the Appli-
cant’'s NOI figure cannot be used for the calculation of NOI un-
der any circumstance. Then the second sentence states that
the Applicant’s NOI figure can be used for the calculation of NOI
under special conditions. The structure of this paragraph could
be more clearly set forth as follows: "The Underwriter will re-
view the Development’s proposed NOI and DCR and determine
an acceptable debt level for the Development. If the Applicant’s
EGI, total expenses, and NOI are each within five percent of the
Underwriter’s estimates, then the Applicant’s estimate of NOI will
be used to determine the acceptable debt level for the Develop-
ment. Otherwise, the Underwriter’s estimate of NOI will be used
to determine the acceptable debt level for the Development. The
NOI figure provided by the Applicant must be within five percent
of the NOI figure calculated by the Underwriter to be considered
acceptable or reasonable in the Report."

Department Response: Staff agrees that the first sentence is in-
consistent with the definition of NOI and, therefore, it has been
deleted from §1.32(d)(7). Staff also agrees that the suggested
language for the remainder of §1.32(d)(7) provides for a clearer
statement. However, the final sentence of the suggested lan-
guage is redundant. It is recommended that the current lan-
guage is replaced with the suggested language, save the final
sentence.

(7) Net Operating Income and Debt Service. The Underwriter
will review the Development’s proposed NOI and DCR and deter-
mine an acceptable debt level for the Development. If the Appli-
cant’s EGI, total expenses, and NOI are each within five percent
of the Underwriter's estimates, then the Applicant’s estimate of
NOI will be used to determine the acceptable debt level for the
Development. Otherwise, the Underwriter’'s estimate of NOI will
be used to determine the acceptable debt level for the Develop-
ment. In addition to NOI, the interest rate, term, and Debt Cover-
age Ratio range affect the determination of the acceptable debt
service amount.

Board Response: Department response accepted

§1.32(d)(7) Long Term Feasibility (or §1.32(e)(7) Developer Fee
Limit)

Comment: Much comment was received on limiting to 50% the
allowable amount of deferred developer fees. The amount of de-
veloper fee allowed to be deferred should be limited to 50% as in
2002 or at worst 60% and this should be added back to the QAP.
An interest rate, suggested as the long term AFR, must be con-
sidered when calculating the ability of a Development to repay
deferred developer fees within 15 years. Otherwise, part of the
developer fee may be disallowed, causing a loss of eligible basis.
We do not know of an attorney who will opine to developer fee as
eligible basis unless paid back within 13 years. All investors look
to the developer fee for cost overruns or as interest rate increase
protection.

Department Response: Staff believes the 50% or 60% deferred
developer fee limit can be unnecessarily burdensome to large
developments in major metropolitan areas where the expense to
income ratio may be low allowing for more potential future cash
flow. In such cases, 100% of the developer fee could be deferred
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and be projected to be repaid in less than 10 years. Conversely,
a small development where the expense to income ratio is high
might not be able to repay a 30% deferral of developer fee within
15 years. Staff believes the evaluation of the repayment capacity
of a Development is a better measurement of infeasibility. The
15-year, zero percent interest limits were established to provide
maximum flexibility and when staff proposed stiffer limits of ten
years at AFR during the summer discussion groups, they were
widely discouraged. Staff feels that several transactions, which
passed the 50% deferred developer fee test in 2002, would have
failed a 15-year at AFR test. Fundamentally, the Department’s
objective should not be to fail the potentially marginal transac-
tion at this stage, but rather to fail the extreme transaction. Staff
recommends no change.

Board Response: Department response accepted.
§1.32(e)(1)(b) Identity of Interest Acquisitions.

Comment: Much public comment was submitted opposing the
Department’s approach to acquisition transactions involving an
identity of interest. It was suggested that current policy may be
well-intentioned, but establishes a tremendous disincentive for
property owners to rehabilitate their projects in a manner that
make them more serviceable for tenants in the long term. The
current method is also viewed by some to be discriminatory. The
Internal Revenue Code, through its related party rules, already
establishes a significant restriction on the amount of profit that a
property owner can achieve in an acquisition transaction. These
federal rules should be sufficient for the Department. The De-
partment should rely on a third party appraisal in making its cal-
culations and should not open itself up to the criticism that can
come with discretionary review. Since an appraisal is required
for related party transactions, then that should be the only item
required and (i), (iii), and (iv) should be eliminated. As currently
drafted, this section allows the Department to look at a variety
of factors, some of which are entirely subjective, and to estab-
lish its own acquisition costs figure. It can completely ignore
the calculations of a third party appraiser who has been desig-
nated as a qualified professional by the Department. Why should
the Department qualify the appraisers if it is not going to rely
on them? Identity of interest transfers should be at reasonable
market value, verified by an appraisal, either from a TDHCA ap-
proved list of appraisers or ordered by TDHCA.

Department Response: This issue received the most comment
and staff’s position was clearly opposed by the participants in the
ad hoc meetings held this summer to discuss these rules. As op-
posed to providing a disincentive for rehabilitation, this rule was
drafted by staff to encourage funds to stay in the Development
and to maximize their use for rehabilitation. The rule is intended
to prevent existing owners from having the benefits of the seller
and of the purchaser in the same transaction and extracting eg-
uity from a development in need of a cash infusion to maintain its
affordability. The State of Texas, through its legislation, QAP, and
rule making process, has established and is required to establish
rules for the program that in many instances are more restrictive
than the minimum Internal Revenue Code requirements. The
Department does rely upon the third party appraisals that are
provided through the Applicant. The appraisal provides a maxi-
mum acceptable transfer value amount. The Department hopes
to avoid future potential criticism from the public for over-subsi-
dizing an affordable Development, which could lead to a lack of
future funding support from the public for all of the Department’s
programs. The factors that should additionally be taken into ac-
count to validate funding needs of the redevelopment have been

significantly clarified in the draft rules and were written to pro-
vide standards for considerably more objectivity than may have
been perceived to exist in the past. An example of the effect of
this rule is as follows:An Applicant claims site acquisition costs of
$2 million and submits an appraisal indicating a market value of
$2 million. However, the Applicant originally acquired the prop-
erty for only $1.2 million. During the period of control, the Ap-
plicant has expended an additional $300 thousand to make site
improvements and $100 thousand in interest expense, and has
provided documentation verifying these costs. In addition, it is
anticipated they will pay $100 thousand in taxes on the profit
from the transfer. The transfer value utilized in the underwriting
analysis would be the

Original Acquisition Cost ($1.2 million) + Holding Costs ($0.5 mil-
lion) = Transfer Value ($1.7 million)

Items that may be considered as holding costs include property
taxes paid on vacant land, capital improvements on the improved
property, interest expense and anticipated exit taxes. The exam-
ple reflects an Applicant’s request for $300 thousand in profit
that would not be limited by the 15% developer profit limit. If,
however, the final development budget indicates more than $300
thousand in deferred developer fees, there would be no effect on
the funding source recommendation amounts as the "excess"
would be funded out of cashflow from the operation of the Devel-
opment and the Applicant is already entitled to receive Develop-
ment cashflow. Staff does not recommend a change.

Board Response: Department response accepted.
§1.32(e)(3) Site Work Costs.

Comment: We believe that analyzing a distinct category for site
work costs is not necessary. The underwriting process already
establishes a maximum total construction cost per square foot,
and the site work is part of this figure. Concern about eligible ba-
sis under the TAMS has been addressed. In the alternative, if the
Department believes that site work costs must be evaluated sep-
arately, then the $7,500 threshold number should be increased
significantly because it is not realistic. A maximum guideline of
$9,200 to $10,000 per unit is suggested. In addition, historical
data should be accepted as substantiation for costs in excess of
the maximum guideline in lieu of an engineer’s cost certification
in order to save developers money.

Department Response: While other direct construction costs
of "sticks and bricks" can be predicted across transactions us-
ing costing techniques, sitework costs are Development specific
and can and do vary widely. Moreover sitework cost differences
can make or break a Development and should be thoroughly ex-
plored, especially when they are believed to be higher than typ-
ical. The draft rule and this rule in prior years have intended
to encourage an Applicant who anticipates a higher than typical
sitework cost to more thoroughly explore this significant variable
prior to application. The Department increased this threshold
from $6,500 per unit last year and $5,500 per unit the previous
year. The actual average budgeted amount for 2002 applications
underwritten was $5,897 per unit for new construction Develop-
ments. Therefore, the 15% increase in the draft rule to $7,500
should provide ample cushion for a typical Development. Staff
does not recommend a change.

Board Response: Department response accepted.
§1.32(e)(4)(a) New Construction.
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Comment: Direct Construction Cost use of Marshall and Swift
Residential Cost Handbook has proven to be an inaccurate tech-
nique for estimating cost around the state of Texas. The Mar-
shall and Swift Residential Cost Handbook generally reflects the
cost of construction in smaller communities as less than that in
larger cities. However, cost associated with Developments con-
templated in the LIHTC applications are of a larger scale than
those in the Handbook and will require much of the labor and
material to be imported to areas outside the major metropoli-
tan areas of the state. As a result, the use of the Marshall and
Swift Residential Cost Handbook places an unfair disadvantage
on Developments in rural communities that are not in close prox-
imity to a major city. Instead use the Marshall and Swift Cost
Guide (Brown Book) to estimate cost in major cities of Texas and
add cost factor for each 100 miles from the central business dis-
trict. (i.e., 1-100 = 0%; 100-200 = 5%; 201-300 = 10%; 301-400
= 15%). An alternative may be to use existing LIHTC production
cost, both 4% and 9%, by region, taken from final cost certifica-
tions of prior year’s allocations indexed accordingly.

Department Response: While no cost estimating technique is
going to be capable of perfectly predicting the final actual costs of
a development, the Marshall and Swift methods employed by the
Department have historically provided reasonably fair and accu-
rate cost estimates. The accuracy of the Department’s method-
ology is most significantly impacted by the timing of the Devel-
opment as it predicts costs as if they have just occurred rather
than to occur in nine to 18 months in the future. Both the Mar-
shall Valuation Services book (Brown Book) and the Residential
Cost Handbook (Black Book) are employed by the Department
and both emphasize the use of local multipliers which tend to
be lower for the smaller communities. This is not always the
case as Austin and San Antonio are currently reflecting multi-
pliers that are less than those in Longview, Beaumont and Abi-
lene according to both books. The Department generally empha-
sizes the use of the Black Book because it provides for a slightly
more detailed, yet simple and consistent, approach specifically
tailored to housing development, while the Brown Book covers
more generally all types of commercial development. While it is
a long term goal of the underwriting division to more effectively
utilize the final cost certification information available in identify-
ing additional trends and anomalies to consider in the Marshall
and Swift-based methodology, there is insufficient volume of cost
certified transactions to base the entire costing methodology ex-
clusively on recent cost certifications. The use of a distance ad-
juster as proposed would require significantly more detail as a
proposal in regards to which major cities would be used for what
areas and then may still be considered more arbitrary and ar-
tificial than the current Marshall and Swift methodologies. No
change is recommended.

Board Response: Department response accepted.
§1.32(e)(4)(a) New Construction.

Comment: The direct construction cost of providing gas utilities
is higher than the cost for providing only electric. This difference
in costs should be considered.

Department Response: This difference is difficult to measure ex-
cept on a case-by-case basis, but would be accepted as estab-
lished through third party documentation provided by the Appli-
cant indicating the unique local factors that affect gas and elec-
tric utility installation and access. Without specific knowledge of
extraordinary local differences, the general differences between
the cost of gas versus electric amount to less than 1% of the total

development budget and, therefore, are well within the Depart-
ment’'s 5% tolerance level. No change is recommended.

Board Response: Department response accepted.
§1.32(e)(9) Reserves.

Comment: Itis highly recommended that TDHCA underwrite De-
velopment reserves at a minimum of three months of stabilized
operating expenses including replacement reserves and man-
agement fees. Furthermore, TDHCA should allow Applicants to
submit an amount of Development reserves in excess of three
months worth so long as the Applicant submits an affidavit that
there will be no provisions for the release of those reserves to the
Applicant, Developer or its affiliates during the compliance period
except to meet valid operating deficits or debt service payments
as determined by the lender or syndicator, as applicable. How-
ever, another comment indicated operating reserves should not
be required at the time of stabilization.

Department Response: Staff agrees with the first comments and
recommends the following changes:

(9) Reserves. The Department will utilize the terms proposed by
the syndicator or lender as described in the commitment letter(s)
or the amount described in the Applicant’s projected cost sched-
ule if it is within the range of three to six months of stabilized
operating expenses less management fees plus debt service.

Board Response: Department response accepted.
§1.32(f) Developer Capacity.

Comment: TDHCA should consider obtaining the right for an un-
derwriter to contact in writing only, any contractor, syndicator or
lender that has previously worked with the Applicant, with a re-
quest for written response to determine if a material event of de-
fault currently exists in any construction contract, loan agreement
or partnership agreement. Such responses should be noted or
attached to the credit underwriting report.

Department Response: By virtue of the Applicant signing the
Department’s Authorization to Release Credit Information form,
staff believes it currently has the right to make such inquiry on
an as-needed basis. Due to time constraints in the underwrit-
ing process and the significant delays and limited value a rou-
tine request from every principal and every lender and syndica-
tor is not made. The Applicant who has had a significantly bad
performance record will have difficulty in obtaining initial and fi-
nal commitments and will likely be exposed through the previous
participation compliance process. No change is recommended.

Board Response: Department response accepted.
§1.32(f)(1) Previous Experience.

Comment: Current language indicates, "The Underwriter will
characterize the Development as ‘high risk’ if the Developer has
no previous experience in completing construction and reaching
stabilized occupancy in a previous Development." Should the de-
fined term "Sustaining Occupancy" be used instead for clarity?

Department Response: Staff agrees that the use of the defined
term "Sustaining Occupancy” in place of "stabilized occupancy”
is acceptable and the change is recommended.

(1) Previous Experience. The Underwriter will characterize the
Development as "high risk" if the Developer has no previous ex-
perience in completing construction and reaching Sustaining Oc-
cupancy in a previous Development.

Board Response: Department response accepted.
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§1.32(f)(3)(b) Financial Statements of Principals.

Comment: The current underwriting guidelines indicate if
a Development is financially feasible. However, there are
sections within the underwriting guidelines that characterize a
Development as ‘high risk’. To expand on this, it is suggested
that TDHCA establish ranges of risk criteria for certain aspects
of each Development so that an overall feasibility risk can be
presented. The risk levels assigned to a particular Development
aspect could simply be "high risk" or "low risk". Some sug-
gested aspects of Development include Debt Coverage Ratio on
mandatory debt service, percentage of deferred developer fee,
developer capacity, and market demand levels. For example,
Developments with a Debt Coverage Ratio of less than 1.15
would receive a "high risk" indication on that Development
aspect. The same Development could receive a "low risk"
indication for having less than 10% of the Development fee
projected to be deferred. Doing this should help provide the tax
credit evaluation committee and staff with an overall picture of
the risk of a Development in a summary format.

Department Response: Staff agrees and as part of the under-
writing report and the standard operating procedures employed
by the Department, various additional high risk indicators are in-
dicated in the section of the report labeled "Summary of Salient
Risks and Issues." However, there are numerous standard oper-
ating procedures that have not been re-documented in the draft
rules since they apply to how the Department summarizes appli-
cations and monitors transactions and do not directly affect the
current allocation process.

Board Response: Department response accepted.
§1.32(g)(1) Floodplains.

Comment: Local engineering studies, if available, may be a bet-
ter option than submission of FEMA floodplain maps. Floodplain
requirements should be: buildings at least one foot above flood-
plain and drives and parking lots no lower than six inches below
floodplain, subject to local regulations, if more restrictive.

Department Response: Staff believes that funding in floodplains
is an issue that should be re-evaluated in the coming year. In the
meantime, staff proposes the following change:

(1) Floodplains. The Underwriter evaluates the site plan, flood-
plain map, local engineering studies provided through the Ap-
plicant, and other information provided to determine if any of
the buildings, drives, or parking areas reside within the 100-
year floodplain. If such a determination is made by the Under-
writer and the buildings’ finished ground floor are not clearly engi-
neered to be at least one foot above the floodplain and all drives
and parking lots are not clearly engineered to be not lower than
six inches below the floodplain, the Report will include a condi-
tion that the Applicant must pursue and receive a Letter of Map
Amendment (LOMA) or Letter of Map Revision (LOMR-F) or re-
quire the Applicant to identify the cost of flood insurance for the
buildings and for the tenants’ contents for buildings within the
100-year floodplain.

Board Response: Department response accepted.
§1.32(g)(2) Inclusive Capture Rate.

Comment: It is not realistic to assume a capture rate in a com-
munity that has had no new Development in a number of years.
Generally there is a pent-up demand for housing in smaller com-
munities or in those communities that would not be able to sup-
port new construction cost without the LIHTC equity. These

types of communities should be exempt from capture rate as long
as the economic climate is strong and the need for housing is ap-
parent. Further comment states, if the Market Study supports the
feasibility of the proposed Development, the Department should
not use the capture rate to disqualify that Development unless
there is clear evidence (based on the Department’s independent
verifications) that the Market Study is flawed or fails to consider
all applicable comparable units

Department Response: A Development proposed in a commu-
nity that has not had a Development in recent years would be
less likely to be impacted by the inclusive capture rate calcu-
lation since only the subject’s proposed units would be consid-
ered. Moreover, the types of communities suggested in the first
part of this comment are typically rural and the inclusive capture
rate for rural areas allows up to 100% of the established demand
to be captured before a negative recommendation is made. In
response to the second part of the comment, the extent of the
Market Study feasibility analysis as currently conceived is for the
primary focus to be on the Development at hand, only. Unfortu-
nately, because of timing differences, the Market Analyst is often
not aware of recent Department awards and therefore, the De-
partment’s re-evaluation here is critical. The inclusive capture
rate is designed to account for the effect of all proposed devel-
opments in the area. Furthermore, the last sentence of the com-
ment does not offer a viable tool for underwriting. If the Market
Study is flawed, staff would not have a means to calculate cap-
ture rate because of the need for a reliable demand calculation.
No change is recommended.

Board Response: Department response accepted.
§1.33(c)(2)(a) Market Analyst Qualifications.

Comment: Current language states, "Removal from the list of
approved Market Analysts will not, in and of itself, invalidate a
Market Analysis that has already been commissioned not more
than 90 days before the Department’s due date for submission as
of the date the change in status of the Market Analyst is posted
to the web." This language is difficult to read and confusing. Can
it be clarified?

Department Response: Staff agrees and proposes the following:

(a) Removal from the list of approved Market Analysts will not,
in and of itself, invalidate a Market Analysis. A Market Analy-
sis, completed by a Market Analyst who is removed from the
approved Market Analyst list, may be valid if the Market Analy-
sis was commissioned before the Market Analyst’s removal from
the list, and this removal occurred less than 90 days before the
Department’s due date for submission of Market Analyses. For
purposes of this paragraph, the effective date of removal from
the approved Market Analyst list is the first date in which the De-
partment’s web posting no longer reflects the Market Analyst as
being an approved Market Analyst.

Board Response: Department response accepted.
§1.33(d)(15)(a) Conclusions.

Comment: The term "subsidized rental rate conclusion" should
be revised to reflect "restricted rental rate conclusions" to en-
compass units restricted under LIHTC program rules.

Department Response: Staff agrees that the use of the defined
term "restricted" in place of "subsidized" is acceptable and the
change is recommended.

(a) Provide a separate market and restricted rental rate conclu-
sion for each proposed unit type and rental restriction category.
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Conclusions of rental rates below the maximum net rent limit
rents must be well reasoned, documented, consistent with the
market data, and address any inconsistencies with the conclu-
sions of the demand for the subject units.

Board Response: Department response accepted.
§1.33(d)(15)(a) Conclusions.

Comment: The market rate rents should not be underwritten at a
rate greater than 90% of the market rate rents for similar units in
the market area. It is very common for lenders and syndicators
to discount the market rate rents on an income restricted Devel-
opment to this level. To underwrite at a higher rent level places
a Development in serious jeopardy, especially if underwritten at
less than 1.15 DCR.

Department Response: While staff agrees in principal with this
recommendation, the Department already does not generally
preclude an Applicant from anticipating market rents that are
less than the Market Analyst’s market rent conclusions so long
as they are not less than the maximum restricted rent being
charged. No change is recommended.

Board Response: Department response accepted.
§1.33(d)(15)(d) Conclusions.

Comment: Current language states, "Calculate an inclusive cap-
ture rate for the subject Development defined as the sum of the
proposed subject units plus any previously approved but unsta-
bilized new comparable units in the Primary Market divided by
the total income-eligible targeted renter demand identified by the
Market Analysis for the subject Development’s Primary Market
Area. The Market Analyst should calculate a separate capture
rate for the subject Development’s proposed affordable units and
market rate units as well as the subject Development as a whole."
Proposed Language: "The Market Analyst should calculate a
separate capture rate for the Development's proposed afford-
able units and market rate units as well as the Development as
a whole. The capture rate of each applicable category (afford-
able, market rate, or both) shall be calculated individually and as
follows: the sum of the proposed units in the Development plus
any new Comparable Units located in the Primary Market Area
that are in projects that have not achieved stabilized occupancy,
divided by the total renter demand identified by the Market Anal-
ysis for the Primary Market." The new language is suggested to
improve clarity.

Department Response: Staff agrees that clarification is needed,
but the suggested language changes some of the intended
meaning. Staff recommends the following:

(d) Calculate an inclusive capture rate for the subject Develop-
ment defined as the sum of the proposed subject units plus any
comparable units in previously approved new, but unstabilized
Developments in the Primary Market, divided by the total in-
come-eligible targeted renter demand identified by the Market
Analysis for the subject Development's Primary Market Area.
The Market Analyst should calculate a separate inclusive capture
rate for the subject Development’s proposed affordable units,
market rate units, andthe subject Development as a whole.

Board Response: Department response accepted.

§1.33(d) Market Analysis Contents and (e) Single Family Devel-
opments.

Comment: Paragraph headings §1.33(d) deals with Market Anal-
ysis contents for multifamily Developments, and §1.33(e) deals

with Market Analysis contents for single family Developments.
In order to better distinguish these sections, it may be desirable
to title §1.33(d) as "Market Analysis Contents Multifamily" and
§1.33(e) as "Market Analysis Contents Single Family".

Department Response: Staff agrees with the proposed clarifica-
tion and recommends the following:

(d) Market Analysis Contents - Multifamily. A Market Analysis for
a Development prepared for the Department must be organized
in a format that follows a logical progression and must include,
at minimum, items addressed in paragraphs (1) through (17) of
this subsection.

(e) Market Analysis Contents - Single Family.
Board Response: Department response accepted.
§1.33(g) Market Analysis Rules and Guidelines.

Comment: Current language states, ". . . the Department . .
. may substitute its own analysis and underwriting conclusions
for those submitted by the Market Analyst." If the Department
is going to certify Market Analysts as "qualified", then it should
rely on the recommendations of those Analysts and should not
substitute its own discretionary conclusions without some extra-
ordinary circumstances. Comment was also received via com-
ments on §49.9(e)(13)(b) of the draft 2003 Qualified Allocation
Plan which states, "The Department does not have to rely on the
Market Analyst and may substitute its own analysis and conclu-
sions for those submitted by the qualified Market Analyst." In the
event there is a Market Study disagreement, there needs to be
an independent third party binding arbitration review to settle the
issue. The Department, the Market Analysis, and the Developer
may have valid reasons to assert a position. In fairness to all, a
third party binding arbitrator can objectively review all the issues
and render an unbiased opinion. It was also suggested that the
arbiter should be an independent third party with no working his-
tory of either the Department or the Applicant.

Department Response: The current language is not new and
no comment had been made to change it prior to the posting
of these draft rules. The statement has been in the QAP since
at least 1997 and preserves the Department’s overall discretion
to disagree with the conclusions of a particular Market Study.
Applicants have the ability to appeal underwriting conclusions
and could ask for a third party arbitrator on a case-by-case ba-
sis. Moreover, the time and resource constraints for the alloca-
tion process would preclude introducing another appeal process.
Staff does not recommend a change.

Board Response: Department response accepted.
§1.35(a) Environmental Site Assessment Guidelines.

Comment: The rule appears to exclude all environmental pro-
fessionals who are not environmental or professional engineers
from conducting a Phase | Environmental Site Assessment for
the Department. A revision to the current language was sug-
gested as follows: "The environmental assessment shall be con-
ducted by a qualified environmental professional and be pre-
pared at the expense of the Development Owner." The intent is
to allow all environmental professionals with appropriate qualifi-
cations to be included.

Department Response: The current language is not new and
has been part of the QAP for several years, staff recommends
researching the issue and setting up an ad hoc group to focus on
revising the Environmental Site Assessment Rules and Guide-
lines during the coming year.
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Board Response: Department response accepted.
§1.35(a)(1) Environmental Site Assessment Guidelines.

Comment: Current language states, "The report must include,
but is not limited to: "The opening phrase of §1.35(a)(1) pur-
ports to set forth a list of information that must be included in the
Environmental Site Assessment. However, §1.35(a)(1)(c) states
that a noise study "is recommended". This implies that the noise
study is discretionary and not mandatory, which is inconsistent
with the opening phrase of this section. Similarly, §1.35(a)(1)(d)
states that a survey should be provided "if available." This also
implies that the survey is discretionary and not mandatory, which
is inconsistent with the opening phrase of this section. Because
§1.35(a)(1) presents a list, ";and" should be added after clause
(e) and it should be deleted after clause (f).

Department Response: Staff agrees with the comment and rec-
ommends adjusting §1.35 accordingly.

(1) The report must include, but is not limited to:

(A) A review of records, interviews with people knowledgeable
about the property;

(B) A certification that the environmental engineer has conducted
an inspection of the property, the building(s), and adjoining prop-
erties, as well as any other industry standards concerning the
preparation of this type of environmental assessment;

(C) A copy of a current survey or other drawing of the site re-
flecting the boundaries and adjacent streets, all improvements
on the site, and any items of concern described in the body of
the environmental site assessment or identified during the phys-
ical inspection;

(D) A copy of the current FEMA Flood Insurance Rate Map show-
ing the panel number and encompassing the site with the site
boundaries precisely identified and superimposed on the map.
A determination of the flood risk for the proposed Development
described in the narrative of the report includes a discussion of
the impact of the 100-year floodplain on the proposed Develop-
ment based upon a review of the current site plan; and

(E) A statement that clearly states that the person or company
preparing the environmental assessment will not materially ben-
efit from the Development in any other way than receiving a fee
for the environmental assessment.

(2) A noise study is recommended for property located adjacent
to or in close proximity to industrial zones, major highways, active
rail lines, and civil and military airfields.

(3) If the report recommends further studies or establishes that
environmental hazards currently exist on the Property, or are
originating off-site but would nonetheless affect the Property, the
Development Owner must act on such a recommendation or pro-
vide a plan for either the abatement or elimination of the hazard.
Evidence of action or a plan for the abatement or elimination of
the hazard must be presented upon Application submittal.

(4) For Developments which have had a Phase Il Environmental
Assessment performed and hazards identified, the Development
Owner is required to maintain a copy of said assessment on site
available for review by all persons which either occupy the De-
velopment or are applying for tenancy.

(5) Developments whose funds have been obligated by TxRD will
not be required to supply this information; however, the Develop-
ment Owners of such Developments are hereby notified that it is
their responsibility to ensure that the Development is maintained

in compliance with all state and federal environmental hazard re-
quirements.

(6) Those Developments which have or are to receive first lien
financing from HUD may submit HUD’s environmental assess-
ment report, provided that it conforms with the requirements of
this subsection.

Board Response: Department response accepted.

REQUESTS THROUGH PUBLIC COMMENT FOR CLARIFICA-
TION

§1.31(b)(1) Definition of Affordable Housing.

Comment: Current language states, "Housing that has been
funded . . . or has at least one unit that is restricted in the rent
that can be charged either by a Land Use Restriction Agreement
or other form of Deed Restriction or by natural market forces at
the equi