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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Saab Cars North America, Inc. Case No. 12-10344 (CSS)

Debtor.

Response Deadline: December 5, 2014 @ 4:00 p.m.

(ET)

Hearing Date: December 12, 2014 @ 10:00 a.m.

(ET)

THE LIQUIDATION TRUSTEE’S TENTH (SUBSTANTIVE) OBMNIBUS OBJECTION

TO CERTAIN: (I) CONSUMERWARRANTY CLAIMS; AND (II) VENDOR CLAIMS

Edward T. Gavin, the Liquidation Trustee of the SCNA Liquidation Trust (the

“Liquidation Trustee”), successor-in-interest to Saab Cars North America, Inc. (the “Debtor”)1,

by and through his undersigned counsel, with the accompanying declaration of Kurt A. Schirm

attached hereto as Exhibit 2, submits this Tenth omnibus (substantive) objection (the “Tenth

Objection”), pursuant to sections 105(a) and 502 of title 11 of the United State Code (the

“Bankruptcy Code”)2, Rule 3007 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules”), and Rule 3007-1 of the Local Rules of Bankruptcy Practice and Procedure

of the United States Bankruptcy Court for the District of Delaware (“Local Rules”), to certain

claims, identified on Exhibits A, B, and C to the proposed form of order filed concurrently

herewith (the “Proposed Order”). The claims identified on Exhibits A and B to the Proposed

Order relate to warranties of parts and accessories in Saab brand vehicles that were distributed by

the Debtor and the claims identified on Exhibit C to the Proposed Order relate to goods and

1 Pursuant to Article 7.6 of the Plan (as defined below), the SCNA Liquidation Trust, by the Liquidation
Trustee, has the authority to object to claims and this Court has subject matter jurisdiction over the Claims under
Article 9.1 of the Plan.

2 Unless otherwise stated, all statutory references herein are to the Bankruptcy Code.
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services purportedly furnished to the Debtor by the claimant (the “Disputed Vendor Claims”).

The Liquidation Trustee respectfully requests entry of an order in substantially the form of the

Proposed Order: (i) disallowing and expunging the claims listed on Exhibit A to the Proposed

Order (the “No Liability Claims”); (ii) modifying the claims listed in Exhibit B to the Proposed

Order (the “Overstated Claims”) (the claims identified on Exhibits A and B to the Proposed

Order, collectively as the “Disputed Warranty Claims”); and (iii) expunging and disallowing the

Disputed Vendor Claims. In support of this Tenth Objection, the Liquidation Trustee

respectfully states as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and

1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue of this case and this

Tenth Objection is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

BACKGROUND

Commencement of the Case

2. The factual background regarding the Debtor, including its business operations,

its capital and debt structure, and the events leading to the filing of this bankruptcy case, is set

forth in detail in the Disclosure Statement, filed with the Court on June 11, 2013 [Docket No.

672] and is fully incorporated herein by reference.

3. On January 30, 2012 (the “Petition Date”), certain petitioning creditors of the

Debtor filed an involuntary petition for relief under chapter 11 of the Bankruptcy Code with the

United States Bankruptcy Court for the District of Delaware (the “Court”), commencing the

above-captioned chapter 11 case.

4. On February 24, 2012, the Court entered an Order for Relief under Chapter 11 of

the Bankruptcy Code [Docket No. 46].
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The Bar Dates and Confirmation of the Plan

5. On July 9, 2012, the Court entered an Order (I) Establishing Bar Date for Filing

Proof of Claim, (II) Approving Proof of Claim Form, (III) Approving Bar Date Notices, (IV)

Approving Mailing and Publication Procedures and (V) Providing Certain Other Relief [Docket

No.273] (the “Bar Date Order”). The Bar Date Order established Friday, September 14, 2012 at

5:00 p.m. (prevailing Eastern Time) as the deadline for all governmental units, non-

governmental entities, and parties asserting entitlement to claims under section 503(b)(9) of the

Bankruptcy Code to file proofs of claim in this case (the “General Bar Date”).3 Bar Date Order ¶

4.

6. On July 16, 2013, the Court entered the Findings of Fact, Conclusions of Law and

Order Approving the Adequacy of the Third Amended Disclosure Statement and Confirming the

Third Amended Joint Plan of Liquidation Proposed by Debtor and Committee (the “Plan”) (the

“Confirmation Order”) [Docket No.743], by which it confirmed the Plan.

7. Article 8 of the Plan provides that “unless already assumed or rejected by Final

Order of the Bankruptcy Court prior to the Effective Date, all executory contracts and unexpired

leases of the Debtor which are not the subject of a pending application to assume as of the

Effective Date of the Plan shall deemed rejected.” The Plan required that “[a]ny creditor who has

a Claim as a result of a rejection of an executory contract or unexpired lease . . . shall file a proof

of claim for rejection damages within thirty days after the Effective Date, failing which such

claim shall not be treated as an Allowed Claim . . . and may be expunged.” (the “Rejection

3 The General Bar Date did not apply to “any person or entity wishing to submit a rejection damages claim
arising from Debtor’s rejection of an executory contract or unexpired lease during this Chapter 11 case” in which
case such person or entity “must have ensure[d] that the proof of claim for such rejection damages claim be filed by
the later of (a) 30 days after the effective date of rejection of such executory contract or unexpired lease as provided
by an order of the Court or pursuant to notice procedures approved by the Court and (b) the Bar Date.” Bar Date
Order ¶ 6 (emphasis in original).
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Damages Bar Date”). Plan Art. 8.3. On or about July 18, 2013, the Liquidation Trustee gave

notice that July 16, 2013 was the Effective Date of the Plan [Docket No.751].

8. Class 5 of the Plan classifies “each Allowed Claim for warranty claims on 2010

and 2011 model Saab vehicles” as a general unsecured claim (“Warranty Claims”). Plan Art. 4.5.

9. No holder of a Warranty Claim objected to the confirmation of the Plan.

The Warranties on Saab Vehicles

10. Attached as Exhibit A to the declaration of Kurt A. Schirm4, chairperson of the

Advisory Board to the Liquidation Trust, filed in support of the Tenth Objection, is a true and

correct copy of the portion of the service and warranty booklet concerning the various warranties

(the “Warranty Booklet”) that accompanied new Saab brand vehicles for 2010 and 2011 year

models sold to the public before December 19, 2011. (Schirm Decl. ¶¶ 9, 13)

11. The Warranty Booklet provided various categories of warranties5 covering

vehicles and parts and accessories. (Warranty Booklet, 4) The most notable such warranty was

the “New Car ‘Bumper-to-Bumper’ Limited Warranty” (the “Bumper-to-Bumper Warranty”).

(Id. ¶¶ 13-17) Subject to various limitations and exclusions, the Bumper-to-Bumper Warranty

required that “Saab make appropriate corrections [to covered defects] free of charge (parts and

labor) during the warranty period.” (Id. ¶ 13) The warranty period under the Bumper-to-Bumper

Warranty was four years from the date of the purchase of the vehicle, or $50,000 miles,

whichever occurred first. (Id.) In the event of the occurrence of a covered defect, the Warranty

Booklet states that “[y]our authorized Saab dealer will complete the required work as promptly

4 As further detailed in his Declaration, Mr. Schirm has over 20 years of experience overseeing the day-to-
day operations of a Saab dealership and previously served as the president of the Saab National Dealer Counsel for
more than a decade.

5 The other warranties are the: Saab Roadside Assistance; Safety Belt & Supplemental Restraint System
Limited Warranty; Perforation Limited Warranty; Federal Vehicle Emission Control Warranty; Emissions
Performance Warranty; California Emission Control System Warranty; and the Parts and Accessories Limited
Warranty.
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and conveniently as possible.” (Id.) Immediately below the foregoing sentence in the same

paragraph the Warranty Booklet contains the following text:

“THESE ARE YOUR ONLY REMEDIES UNDER THE TERMS OF THIS
WARRANTY. ALL OTHER REMEDIES ARE SPECIFICALLY EXCLUDED.
SOME STATES DO NOT ALLOW EXCLUSION ON HOW LONG AS
IMPLIED WARRANTY[6] LASTS, SO THE ABOVE MAY NOT APPLY.”

(Id.) (emphasis in original).

12. As noted above, the coverage provided under the Bumper-to-Bumper Warranty

included numerous exclusions. One such exclusion were

INCIDENTAL AND CONSEQUENTIAL EXPENSES (RESULTING FROM A
DEFECT COVERED BY THIS WARRANTY OR BY ANY IMPLIED
WARRANTY), INCLUDING BUT NOT LIMITED TO, LOSS OF USE OF THE
VEHICLE, LOSS OF TIME, INCONVENIENCE AND COMMERCIAL LOSS.

(Id. ¶ 15) (emphasis in original) (the “Limitation of Damages Clause”).

13. With the exception of the California Emission Control Warranty, all the other

warranties in the Warranty Booklet include the Limitation of Damages Clause.

14. All 2010 and 2011 year models were also covered under the “Saab No Charge

Scheduled Maintenance Program” which covered a period of three years from the date of the

purchase of the vehicle, or $36,000 miles, whichever occurred first (the “Free Maintenance

Program”). (Schirm Decl. ¶ 10)

The Warranty Suspension and Aftermarket Warranties

15. On December 19, 2011, SCNA indefinitely suspended all warranty coverage for

Saab vehicles (the “Warranty Suspension”). (Id. ¶ 13) Effective December 19, 2011, SCNA

directed its dealers to remove the Warranty Booklet from the owner information packet

accompanying the sale of new Saabs. (Id.) The Warranty Suspension was never rescinded and

ultimately became permanent. (Id.)

6 None of the Disputed Warranty Claims expressly assert a breach of an implied warranty.
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16. As further detailed in the Schirm Declaration, after and before the Warranty

Suspension, readily available to the public were “replacement” or “aftermarket” warranties of

Saab vehicles and parts and accessories offered by third-parties (“Aftermarket Warranties”).

(Schirm Decl. ¶ 14) The coverage provided by an Aftermarket Warranty is materially the same

as the coverage that was provided by the Bumper-to-Bumper Warranty. (Id.) General Motors is

one of numerous entities that offer and administer Aftermarket Warranties. (Id.) The price of an

Aftermarket Warranty sold to the public after the Warranty Suspension ranged from

approximately $1,000.00 to approximately $3,500.00. (Id.)

The Disputed Warranty Claims

17. Approximately 700 Warranty Claims have been filed in this case totaling

approximately $4.75 million. Approximately 160 Warranty Claims were filed between the

General Bar Date and the Rejection Damages Bar Date.

18. The Disputed Warranty Claims assert a claim, either explicitly or implicitly,

arising from the Warranty Suspension and/or the commencement of this case and were filed by

individuals who purportedly lease(d) or own a 2010 or 2011 year Saab brand vehicle. The

Disputed Warranty Claims assert claims for: (i) costs incurred by the claimant in obtaining

replacement parts and services that would have been covered by the Bumper-to-Bumper

Warranty and/or the Free Maintenance Program; (ii) (a) and/or costs for the entire amount the

claimant purchased the vehicle from a Saab dealership (b) an amount equal to fair market value

of the vehicle or (c) an amount equal to the value of the depreciation allegedly caused by the

Warranty Suspension, the commencement of this case, and other related events (the “Car Value

Claims”).7

7 Many of the Disputed Warranty Claims fail to attach any documentation with their claim. For those claims
that are not supported by any documentation or explanation but include a claim amount that approximates the value
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19. The review of the Warranty Claims by the Trustee’s professionals revealed claims

that seek the costs of an Aftermarket Warranty purchased by the claimant.

20. There are only a few Disputed Warranty Claims that assert a claim on a warranty

other than the Bumper-to-Bumper Warranty. To the extent applicable, the analysis and

conclusions in this objection apply with equal force to the other warranties (the “Other

Warranties”).

RELIEF REQUESTED

21. By this Tenth Objection, the Liquidation Trustee respectfully requests that this

Court enter an order, in substantially the same form as the Proposed Order attached to this

Objection as Exhibit 1, disallowing and expunging the No Liability Claims listed on Exhibit A to

the Proposed Order, modifying the Overstated Claims listed in Exhibit B to the Proposed Order

to the amounts under the heading “Modified Claim Amount” in Exhibit B, and expunging and

disallowing the Disputed Vendor Claims located on Exhibit C to the Proposed Order. The

Liquidation Trustee reserves the right to object to the Disputed Warranty Claims on any other

available grounds not set forth in the Tenth Objection.

OBJECTION TO DISPUTEDWARRANTY CLAIMS

A. Burden of Proof

22. Section 502(a) of the Bankruptcy Code provides, in pertinent part, that “[a] claim

or interest, proof of which is filed under section 501 of this title, is deemed allowed, unless a

party in interest . . . objects.” 11 U.S.C. §502(a) (2014). Once an objection to a claim is filed,

“the court, after notice and a hearing, shall determine the allowed amount of the claim.” Id. §

502(b). A proof of claim filed in accordance with the Bankruptcy Rules “constitutes prima facie

of a Saab vehicle, it is assumed that the claimant is seeking the full value of the vehicle (whether the used price or
price they purchased the vehicle from the dealer).
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evidence of the validity and amount of the claim. FED. R. BANKR. P. 3001(f) (2014). To obtain

prima facie validity, a claimant must also allege sufficient facts to support its claim. In re

Allegheny Int’l, Inc., 954 F.2d 167, 173 (3d Cir. 1992).

23. When objecting to claim that is prima facie valid, the objecting party must

“produce evidence that would refute at least one of the allegations essential to the claim’s legal

sufficiency.” Id. at 173-74. Once the objecting party produces such evidence, the burden shifts

back to the claimant to prove the validity of the claim by a preponderance of the evidence. Id.

The burden of persuasion is always on the claimant. Id.

B. The Bumper-to-Bumper Warranty, the Other Warranties, and the Free

Maintenance Program Were Executory Contracts That Were Rejected by

Confirmation of the Plan

24. The Bumper-to-Bumper Warranty, the Other Warranties, and the Free

Maintenance Program are executory contracts that were rejected pursuant to section 365 of the

Bankruptcy Code as a result of confirmation of the Plan. See Plan Art. 8 (“unless already

assumed or rejected . . . all executory contracts and unexpired leases of the Debtor . . . shall be

deemed rejected [as of the Effective Date of the Plan]”). As noted above, a creditor who had a

claim as a result of a rejection of an executory contract was required to file a proof of claim for

rejections damages within 30 days from the effective date of the Plan, which was July 16, 2013.

If the Bumper-to-Bumper Warranties and the Other Warranties were not executory contracts, the

approximately 160 claims filed by customers after the General Bat Date are subject to

disallowance on the grounds of untimeliness, unless they are a proper amendment to a timely

filed claim. Because the warranties are executory contacts that have been rejected, any state

statute that conflicts with or impairs the Plan, and the benefits conferred by the Bankruptcy Code

on the Debtor, are preempted by the Bankruptcy Code.
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a. Executoriness

25. Section 365 does not define the term “executory contract.” The Third Circuit

Court of Appeals has applied the “Countryman” definition, which has been expressed as follows:

“[A] contract under which the obligation of both the bankrupt and the other party to the contract

are so far unperformed that the failure of either to complete performance would constitute a

material breach excusing performance of the other.” Sharon Steel Corp. v. Nat'l Fuel Gas

Distribution Corp., 872 F.2d 36, 39 (3d Cir. 1989) (quoting Countryman, Executory Contracts in

Bankruptcy, Part 1, 57 Minn. L. Rev. 439, 460 (1973)); see In re Kemeta, LLC, 470 B.R. 304,

322 (Bankr. D. Del. 2012).

26. In In re Hawker Beechcraft, Inc., 486 B.R. 264, 277 (Bankr. S.D.N.Y. 2013)

(“Hawker”), the debtor, a manufacturer of jet and non-jet aircraft that planned to terminate most

of its business, moved to reject, among other agreements, a program that covered scheduled and

unscheduled maintenance and replacement of consumable parts for the aircraft (the “Support

Program”) and a limited warranty that covered defects in material and workmanship (the

“Hawker Limited Warranty”). Id. at 270-71. Several entities objected to the debtor’s rejection

motion and argued, citing Matter of Gec Indust., Inc., 107 B.R. 491, 492 (Bankr. D. Del. 1989)

(“GEC”) and In the Matter of Shada Truck Leasing, Inc., 31 B.R. 97, 100 (Bankr. D. Neb. 1983)

(“Shada Truck”), that warranty obligations are not and cannot be executory. Id. at 277. The

Hawker court responded that “[s]o sweeping a statement [that warranty obligations cannot be

executory] cannot be right because executoriness depends on the terms of the agreement

containing the warranty or support obligations.” Id. The court went on to hold that the Support

Program was an executory contract that was subject to rejection, because the program imposed

various conditions and obligations on a customer. Id. at 279. In addition, the court held that
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aircraft purchase agreement (which included the Hawker Limited Warranty), was an executory

contract. Id. at 278.8

27. In the Matter of Smith Jones, 26 B.R. 289, 292 (Bankr. D. Minn. 1982) (“Smith

Jones”) applied a more permissive view of repair and replacement warranties as executory

contracts. In that case the debtor was a manufacturer of furnaces and air conditioners for sale

through distributors who, in connection with its operations, provided certain limited written

warranties to accompany the product. Id. at 291. In concluding that the warranties were

executory and granting the debtor’s request to reject the warranties, the Smith Jones court

reasoned that although the warranties that were conditioned on the occurrence or non-occurrence

of certain events, such as attaching to the unit only compatible components or accessories, were

“not absolutely promissory on the part of the user, they nevertheless constitute conditions which

lie within the effective control of the user and a substantial failure of such conditions would

constitute a material breach and clearly excuse performance of the warranty.” Id. at 292.

Accordingly, under the holding in Smith Jones, a repair and replace warranty need only include

conditions and not impose affirmative obligations on the purchaser.

28. Both GEC and Shada Leasing are distinguishable from the case at bar. In GEC

the court held in a two-page opinion that warranties issued with respect to roofing products and

systems sold and/or installed by the Debtor were not executory contracts. To support its finding,

without referring to any specific provision of the warranty, the court concluded that there were

no “reciprocal obligations” owed by both parties and labeled the conditions (the court did not

8 In concluding that the purchase agreements were executory contracts, the court focused more on non-
warranty obligations, such as the buyer’s obligation to indemnify Hawker under certain circumstances. Id. The court
noted that several of the terms in the Hawker Limited Warranty, such as the obligation to maintain the aircraft, were
conditions of Hawker’s promises rather than obligations on the buyer and suggested that these conditions did not,
standing alone, support a fining that the purchase agreements, which included the Limited Warranty, was an
executory contract. See id.
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explain what these “conditions” were) to warranties imposed on the buyer as “procedural

prerequisites” that “relate directly to administrate matters.” Id. at 492. In Shada Leasing the

debtor contracted to purchase trailers, which purchase was accompanied by the seller’s warranty

obligation to repair or replace defective material or workmanship. The seller of the trailers (and

warrantor of its parts) moved to compel adoption or rejection of the installment contract and

warranty. Unlike in Hawker, Smith Jones, GEC, and the case at bar, in Shada Leasing the debtor

was the recipient of the warranty obligation to repair or replace.

29. Here, the Bumper-to-Bumper Warranty and other warranties are executory

contracts that were rejected pursuant to the Plan because they imposed both conditions and

affirmative duties on the buyer. The portion of the Warranty Booklet with the heading “OUR

WARRANTIES TO YOU” states that the “following requirements for maintenance and

servicing are considered the owner’s responsibility. (Warranty Booklet 12) (emphasis added) In

addition, the Bumper-to-Bumper Warranty stated that “[a]ll vehicles require periodic

maintenance.” (Id. at 14) These “requirements” include maintaining the vehicle in a manner

consistent with the Owner’s Manual and maintaining the vehicle in the manner required by the

Warranty Booklet. (Id.) These maintenance and ownership requirements were surely not of the

“administrative” or “procedural” type described in GEC. They required, inter alia, that Saab

customers have their vehicles serviced at regular intervals at which time a plethora of vehicle

parts and operations would be inspected, and if necessary adjusted and cleaned, and regularly

change the engine oil and oil filter. In addition, the Debtor’s promise to repair or replace a

defective part was contingent on numerous conditions, such as the use of genuine Saab parts sold

by the Debtor. (Id. at 16) Moreover, the entitlement to the promises in the Warranty Booklet

were of course only available if the buyer met any leasing or financing obligation he or she may
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have had that permitted the customer to maintain a ownership or possessory interest in the

vehicle.

30. Lastly, the Warranty Suspension and any resulting default or material breach by

the Debtor did not automatically render the Bumper-to-Bumper Warranties and other warranties,

non-executory. See Kemeta, 470 B.R. at 322 (rejecting the argument that a pre-petition material

breach by the debtor/licensor under a license agreement rendered the agreement non-executory).

b. Preemption of Lemon Laws

31. Most states have enacted nearly identical automobile “lemon laws” which give

purchasers of new motor vehicles remedies beyond those provided by the UCC and federal law

when covered vehicles do not conform to warranties. See generally Automobile Warranty

Litigation, 39 AM. JUR. TRIALS 1, 2014 (Originally published in 1989) (citing Validity,

Construction and Effect of State Motor Vehicle Warranty Legislation (Lemon Laws), 88

A.L.R.5th 301 (Originally published in 2001)). Lemon laws generally provide purchasers of

new motor vehicles a statutory warranty compelling the motor vehicle manufacturer to give

purchasers a refund or a replacement vehicle if, after reasonable number of attempts at repair, a

covered motor vehicle fails to conform to the terms of the manufacturer’s express warranty. Id.

To the extent that lemon laws and other state statutes impede the purpose and effect of the

Bankruptcy Code, such state law must be viewed as preempted by federal law. See In re Am.

Suzuki Motor Corp., 494 B.R. 466, 476-77 (Bankr. C.D. Cal. 2013) (concluding that “federal

bankruptcy law preempts these local and state economic windfalls to [automobile] dealers when

no public health or safety issues are presented.”); In re Old Carco LLC, 406 B.R. 180, 206

(Bankr. S.D.N.Y. 2009) (holding that certain limitations imposed on automobile manufacturers

by state dealer protections statutes, “frustrate § 365's purpose of giving a debtor the power to
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decide which contracts it will assume and assign or reject by allowing other dealers to restrict

that power.”); see also In re Nickels Midway Pier, LLC, 332 B.R. 262, 275 (Bankr. D.N.J. 2005),

aff'd in part, 341 B.R. 486 (D.N.J. 2006), aff'd, 255 F. App'x 633 (3d Cir. 2007) (collecting case

in which other courts have held that specific Code provisions preempted a party’s state law

claims or remedies).

32. Similarly, the Magnuson-Moss Warranty Act, 15 U.S.C.A. § 2301 et seq., a

federal statute intended to strengthen and make uniform consumer warranty law, does not apply

to the Bumper-to-Bumper Warranty because it is a “limited” warranty. Bailey v. Monaco Coach

Corp., 350 F. Supp. 2d 1036, 1042 (N.D. Ga. 2004), aff'd, 168 F. App'x 893 (11th Cir. 2006)

(“Therefore, because the law relating to limited warranties is not expressly modified, limited

warranties, . . . are not governed by Magnuson–Moss but by the Uniform Commercial Code.”).

Alternatively, the Bankruptcy Code may be viewed as taking precedence over the Magnuson-

Moss Warranty Act. See In re Caribbean Petroleum Corp., 444 B.R. 263, 278 (Bankr. D. Del.

2010) (finding that section 365 of the Bankruptcy Code takes precedence over the federal

Petroleum Marketing Practices Act).

c. The Applicability of State Law as a Measure of Damages

33. The Uniform Commercial Code govern the resolution of the Disputed Warranty

Claims, and this would be the case even if the Bumper-to-Bumper Warranty and other warranties

were not executory contracts. See Hawker Beechcraft, 486 B.R. at 277 (“[T]he rejection of an

executory contract is the economic equivalent of the debtor’s refusal to perform a non-executory

contract giving rise to the same unsecured claim.”) (“Hawker”). When construing and

interpreting contracts, bankruptcy courts must look to state law. See Butner v. United States, 440

U.S. 48, 55 (1979). Consistent with this principal, courts routinely apply state law to determine
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the validity and extent of rejection damages when ruling on an objection to a rejection damages

claim arising from a breach of contract. See, e.g., Suzuki Motor, 494 B.R. at 483. While courts

must look to state law to determine rejection damages, section 502(g)9 controls the timing of

calculating rejection damages, which is the last business day before the filing of the bankruptcy

petition. In re Enron Corp., 354 B.R. 652, 661 (S.D.N.Y. 2006).

34. The rejection under § 365 of an executory contract or an unexpired lease provides a

debtor or trustee a “power to breach” and does not operate as a termination of the rejected

contract or lease. In re Austin Dev. Co., 19 F.3d 1077, 1082 (5th Cir. 1994); see In re Teleglobe

Commc'ns Corp., 304 B.R. 79, 82 (D. Del. 2004). Based on the principal that rejection does not

constitute termination, courts have given affect to provisions in rejected executory contracts that

otherwise determine the non-breaching party’s damages. See In re Am. Suzuki Motor Corp., 494

B.R. at 483 (using the liquidated damages provision in the executory contract rejected by the

debtor to determine rejection damages).

35. Accordingly, state law determines the parties’ rights and obligations under the

Bumper-to-Bumper Warranty and whether and to what extent the Disputed Warranty Claims are

entitled to recover damages caused by the Warranty Suspension or a related event, unless the

applicable state law is preempted by the Bankruptcy Code. As demonstrated by the cases cited

below, courts apply the Uniform Commercial Code to disputes concerning “repair and

replacement” warranties such as the Bumper-to-Bumper Warranty.

C. The Warranty’s Limitation on Damages

36. Uniform Commercial Code (“UCC”) § 2-719(3) permits the contractual

9 Section 502(g)(1) provides that “a claim arising from the rejection ... of an executory contract or unexpired
lease of the debtor that has not been assumed shall be determined, and shall be allowed ... the same as if such claim
had arisen before the date of the filing of the petition.” 11 U.S.C. § 502(g)(1).
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modification or limitation of damages as follows:

Consequential damages may be limited or excluded unless the limitation or
exclusion is unconscionable. Limitation of consequential damages for injury to
the person in the case of consumer goods is prima facie unconscionable but
limitation of damages where the loss is commercial is not.

Unless the second sentence of UCC § 2-719(3) applies, the buyer carries the burden of proving

the unconscionability of a limitation-of-damages clause. Coursey v. Caterpillar, Inc., 64 F.3d

662, at *3 (6th Cir. 1995) (unpublished disposition) (citing James J. White & Robert A.

Summers UNIFORM COMMERCIAL CODE 1, § 12-11 at 601 (West Publishing Co. 3d ed. 1991)).

Consequential damages “stem from losses incurred by the nonbreaching party in its dealings . . .

which were the proximate result of the breach, and which were reasonably foreseeable by the

breaching party at the time of the contracting.” Sullivan Indus., Inc. v. Double Seal Glass Co.,

Inc., 480 N.W.2d 623, 630-31 (Mich. App. Ct. 1991); see UCC § 2-715 (defining consequential

damages). Incidental damages are “normally incurred when a buyer (or seller) repudiates the

contract or wrongfully rejects the goods, causing the other to incur such expenses as transporting,

storing, or reselling the goods.” Id.

37. The factors considered by courts when deciding questions of unconscionability

have been divided by commentators into “procedural” and “substantive” categories. Id.; see

Hahn v. Ford Motor Co., Inc., 434 N.E.2d 943, 950-52 (Ind. Ct. App. 1982). Under the

“procedural” category are factors which involve the “meeting of the minds” of the contracting

parties. Coursey, 64 F.3d at *3. For example, procedural unconscionability may be found where

a “seller's guile ... takes the form of a clause difficult to understand and placed in fine print on

the rear of the contract.” Hahn, N.E.2d at 951 (quoting White and Summers, HANDBOOK OF THE

LAW UNDER THE UNIFORM COMMERCIAL CODE § 4-4 (2d ed. 1980)). The substantive category

embraces the contractual terms themselves, and requires a determination whether they were
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“commercially reasonable.” Id. Courts are cognizant that limitation-of-damages provisions

permitted by the UCC are “intended to encourage and facilitate the allocation of risks associated

with the sale of goods.” In re Feder Litho-Graphic Srvs., Inc., 40 B.R. 486, 488-89 (Bankr. E.D.

Mich. 1984).

38. Courts have refused to deny the validity of limitation-of-damages provisions

found in warranties covering vehicles used for non-commercial purposes, where the limitations

clause is usual under the circumstances and the clause is in capital letters and prominently

displayed in plain language.10 See, e.g., Hahn, 434 N.E.2d at 951-52 (limitations provision in all

capital letters); Stevens v. Protecto Auto Care, Inc., CA-8607, 1991 WL 302416 (Ohio Ct. App.

Dec. 30, 1991) (finding a consumer warranty not unconscionable where the limitations

provisions is referred to on the first page, is printed in all capital letters, and includes an example

of a loss or damage covered by the provision). See also Gladden v. Cadillac Motor Div., 83. N.J.

320, 336 (1980) (invalidating a limitation of damages provision in an express warranty covering

a Cadillac automobile because, inter alia, the “express warranty was not prominently,

conspicuously, and clearly set forth.”).

39. Here, the Limitation of Damages Clause is found under the “Exclusions” heading

of the Bumper-to-Bumper Warranty, is entirely in capital letters, and includes a non-exhaustive

list of examples of consequential and incidental damages. (Warranty Booklet at 13-14). The first

page of the Bumper-to-Bumper Warranty refers the reader to the “EXCLUSIONS” heading. (Id.)

Moreover, clauses limiting damages for breach of a new car limited warranty are ordinary and

customary in the consumer automobile industry. (Schirm Decl. ¶ 12).

10 Where the buyers of warranty-covered vehicles are independent contractors or small businesses, courts are
even less likely to find a limitation-of-damages provision unconscionable. See, e.g., Coursey, 64 F.3d at *3
(“Unconscionablility is rarely found to exist in a commercial setting.”); Smith v. Navistar Intern. Trans. Corp., 957
F.2d 1439 (7th Cir. 1992) (“[W]e refuse to re-write the contract including the [express warranties] clear exclusion of
consequential damages.”); Stutts v. Green Ford, Inc., 267 S.E.2d 919, 926 (N.C. App. Ct. 1980).
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40. Accordingly, the Limitation of Damages Clause is enforceable and requires the

disallowance of the Disputed Warranty Claims, including the Car Value Claims, that seek

damages beyond the costs of purchasing the parts and services that would have been covered by

the Bumper-to-Bumper Warranty.

D. Measure of Damages

41. Under the UCC, the “[t]he measure of damages for breach of warranty is the

difference at the time and place of acceptance between the value of the goods accepted and the

value they would have had if they had been warranted, unless special circumstances show

proximate damages of a different amount.” UCC § 2-714(2) (emphasis added). The special

circumstances exception in UCC § 2–714(2) must be read in conjunction with UCC § 1–106,

which provides that remedies found in the UCC “shall be liberally administered to the end that

the aggrieved party may be put in as good a position as if the other party had fully performed.”

See Dynamic Recycling Srvs., Inc. v. Shred Pax Corp., 569 N.E.2d 570, 578 (1991). UCC § 2-

714(2) “describes the usual, standard, and reasonable method of ascertaining damages in the case

of breach of warranty but it is not intended as an exclusive measure.” Cmt. 3 to UCC § 2-714

(emphasis added).

42. The Bumper-to-Bumper Warranty provides a remedy if a covered part in a Saab

vehicle is found defective during the warranty period, see Warranty Booklet 14 (stating that any

“part of your Saab passenger vehicle covered under this warranty is found to have a

manufacturing defect . . . Saab will make the appropriate corrections free of charge (parts and

labor) during the warranty period.”), but does not guarantee that vehicle will be without defect.11

11 The Bumper-to-Bumper Warranty is a type of warranty that is commonly referred to as a “repair or
replacement” warranty. See, e.g., Ontario Hydro v. Zallea Sys., Inc. 569 F. Supp. 1261, 1266 (D. Del. 1983). A
“repair or replacement warranty merely provides a remedy if the product becomes defective, while a warranty for
future performance guarantees the performance of the product itself for a stated period of time.” Id.
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Accordingly, the “goods” warranted by the Debtor and subject to the formula contained in UCC

§ 2-714(2) is the part that the Debtor was purportedly required to repair or replace. When faced

with applying UCC §2-714(2) in the context of consumer products, courts have deviated from

the default damages formula in UCC § 2-714(2) and adopted a measure of damages that equal

the reasonable costs of repair and/or replacing the allegedly defective good covered by the

warranty. See, e.g., Fargo Mach. & Tool Co. v. Kearney Trecker Corp., 428 F. Supp. 364 (S.D.

Mich. 1977) (“[I]f the goods can be made to conform to the warranty by a reasonable

expenditure, the cost of such expenditures may be the measure of damages for the breach.”).

43. In this case the costs of repairing or replacing a purportedly defective part covered

by the Bumper-to-Bumper Warranty is a measure of damages compelled by UCC §2-714 and the

general aim of the UCC. A Saab owner faced with the suspension of the Bumper-to-Bumper

Warranty can be made whole by repairing or purchasing the part that is defective (and otherwise

covered by the warranty). Alternatively by purchasing an Aftermarket Warranty the Saab owner

can limit his or her risk arising from the Warranty Suspension. The cost incurred by the

Warranty Claimant to repair or replace a part, or to purchase an Aftermarket Warranty, provide a

reliable source to accurately determine the injury arising from the Warranty Suspension12 (and of

course restricted by the Limitation of Damages Claims). Not only would relying on an estimated

fair market of the vehicle violate fundamental principles of the UCC and common law breach of

contract, such an approach would unnecessarily consume the resources of the parties by

requiring them to pursue the difficult task of attaching a hypothetical market value to a good.

For example, some of the Disputed Warranty Claims seek to recover the difference between the

12 Several of the Disputed Warranty Claims include the purchase price of an Aftermarket Warranty with a
term greater than the 4 year/50,000 mile term under the Bumper-to-Bumper Warranty. Not surprisingly most of the
Aftermarket Warranties were purchased at time when the vehicle was essentially “used.” Accordingly, the
Liquidation Trustee seeks to reduce these claims to adjust for the excess coverage provided by the Aftermarket
Warranty.
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price they paid for their vehicle and the market value of the vehicle sometime after the

commencement of this case. To prove these damages, the claimant would need to prove with

reasonable certainty13 that the difference in value was higher than it would have been if SCNA

was never bankrupt and/or there was never a Warranty Suspension.

44. Lastly, even if the Court applies the UCC §2-714 default formula to the value of

the vehicle and not the allegedly defective parts, and even if consequential damages were

recoverable by Warranty Claimants, many of the Disputed Warranty Claims, and in particular

the Car Value Claims, seek recoveries that would result in a gross windfall to the claimant. For

example, many of the Car Value Claims assert an amount equal to the entire amount of car’s

purchase price without adjusting for the use and enjoyment derived from use of the Saab

between the time the vehicle was purchase and the present. See Leavitt v. Monaco Coach Corp.,

241 Mich. App. 288 (Mich. Ct. App. 2000) (remarking that the defendant’s argument that

damages for breach of warranty should “be mitigated by the value of the plaintiff’s use and

enjoyment” is “sound in principle” but finding that the argument was waived because not raised

before trial). Furthermore, those Warranty Claimants that seek the full original purchase price

implicitly adopt the untenable position that the value of their Saab vehicle is $0.00. Even if the

refund of the purchase price sought by the claimant is adjusted downward to reflect use and

enjoyment, any attempt to recover an amount other than the costs of repairing or replacing a part,

including the purchase price of the vehicle, is expressly precluded by the Limitation of Remedies

Clause. See David v. American Suzuki Motor Corp., 629 F. Supp. 2d 1309, 1319 (S.D. Fla. 2009)

(concluding that plaintiff’s request for relief that defendants “refund the purchase price” of

13 The party asserting a UCC or breach of contract claim has the burden of proving with reasonable certainty

a causal connection between the conduct complained of and the injury, and the appropriate compensation. Sullivan

Indus., Inc. v. Double Seal Glass Co., Inc., 480 N.W.2d 623, 632 (Mich. Ct. App. 1991).
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plaintiff’s motorcycle is unavailable because the warranty “prescribes a remedy limited to repair

or replacement of select parts, and states that it does not cover incidental or consequential

damages.”).

E. Measure of the “Value” of the Bumper-to-Bumper Warranty

45. Many of the Disputed Warranty Claimants appear to assert that due to the

Warranty Suspension they are presently entitled to what the purchase price of an Aftermarket

Warranty would have been at or about the time they filed their proof of claim, even if they did

not purchase the Aftermarket Warranty, and even if they have not incurred any expenses that

would have been covered by the Bumper-to-Bumper Warranty. Moreover, various Warranty

Claimants have argued that they are entitled to the purchase price of an Aftermarket Warranty

and any expenses incurred that would have been covered by the Bumper-to-Bumper Warranty.

46. When evaluating the rights provided to purchasers and lessees of Saab vehicles by

the Bumper-to-Bumper Warranty and the Other Warranties, and consequently the damages

arising from the denial of those rights, it is helpful to view the warranty as a type of insurance

contract. State courts have addressed whether a vehicle service contract, such as the Bumper-to-

Bumper Warranty, is a type of “insurance” under state law. The Supreme Court of Oklahoma,

holding that the vehicle service contract at issue met the definition of “insurance” under the state

insurance statute, reasoned as follows

Vehicle service contracts are written like insurance policies. The obvious purpose
of a vehicle service contract is to protect the purchaser from the expenses
associated with an unexpected mechanical breakdown, or an expensive but
necessary repair. The purchaser pays a premium and buys an agreement to shift
any potential hazard they may face to the vehicle service provider. The vehicle
service provider agrees to indemnify the consumer for mechanical repair costs.

McMullan v. Enter. Fin. Grp., Inc., 247 P.3d 1173, 1178 (Okla. 2011).

Likewise, in deciding that service vehicle contracts are insurance under state tax statutes,
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the Arizona Supreme Court concluded that vehicle service contracts contained “the five

determinative elements of an insurance contract.” Jim Click Ford, Inc. v. Tucson, 739 P.2d 1365,

1367 (Ariz. 1987) (stating that the five elements are “1. An insurable interest 2. A risk of loss 3.

An assumption of the risk by the insurer 4. A general scheme to distribute the loss among the

larger group of persons bearing similar risks 5. The payment of a premium for the assumption of

risk.”). As illustrated by the Arizona Supreme Court, the Bumper-to-Bumper Warranty (and the

Aftermarket Warranty) contains all five of these elements. See Id.

47. Analogous employment discrimination and civil rights cases, where a wrongfully

terminated employee is seeking damages arising from the loss of employer-provided health

insurance and other fringe benefits, provide guidance on how to measure damages arising from

the Warranty Suspension. These cases illustrate why the position of many Disputed Warranty

Claims with respect to how to value the loss of the Bumper-to-Bumper Warranty is untenable

and would potentially present a windfall to the claimant.

48. An overwhelming number of these cases have held that liability for the loss of

insurance and other fringe benefits must be valued by the expenses the plaintiff actually incurred

and that would have been covered by the benefits, and not by the cost of the insurance premium

to the employer. United States v. City of New York, 847 F. Supp. 2d 395, 409, 421-423 (E.D.N.Y.

2012) (citing cases); see Galindo v. Stoody Co., 793 F.2d 1502, 1517 (9th Cir. 1986) (in breach

of contract context, “lost insurance coverage, unless replaced or unless actual expenses are

incurred, is simply not a monetary benefit owing to the plaintiff”); Fariss v. Lynchburg Foundry,

769 F.2d 958, 965 (4th Cir. 1985); Patte v. Ga. Ports Auth., 512 F. Supp. 2d, 1372, 1380-81

(S.D. Ga. 2007) (rejecting the notion that premiums should determine the value of loss insurance

because “[t]ort liability is based on the actual loss to the plaintiff, not on a projection of what the
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loss might be at the time the tort is committed”). Similarly, courts have refused to award

plaintiffs any compensation for lost insurance benefits where the plaintiffs have not purchased

substitute coverage and have not incurred any expenses that would have been covered by the lost

insurance. Kossman v. Calumet Cnty., 800 F.2d 697, 703 (7th Cir. 1986) (“Including the cost of

insurance coverage in a backpay award when the victim of discrimination fails to secure

alternative coverage allows the victim to recover an unwarranted windfall unless he or she can

demonstrate that they were unable to secure coverage and had a medical expense.”), overruled

on other grounds, Coston v. Plitt Theatres, Inc., 860 F.2d 834 (7th Cir. 1988); Bonura v. Chase

Manhattan Bank, N.A., 629 F. Supp. 353, 359 (S.D.N.Y. 1986) (citing cases). These courts are

guided by the same principle embedded in the UCC and breach of contract principles that

damages must be fashioned in manner to place the injured part in the position it would have been

absent the injury. See, e.g., Fariss, 769 F.2d at 965 (describing the “’make whole’ function” of

the age Discrimination in Employment Act); City of New York, 847 F. Supp. 2d at 422 (“[I]t

makes little sense for the court to determine . . . insurance based on an ex ante predictive model

now that the court has the benefit of real-life information about the costs incurred by the

victims”).

49. Based on this abundant body of case law, the Court should measure the value of

the benefit of the bargain Warranty Claimants were denied as a result of the Warranty

Suspensionby a Warranty Claimant’s out-of-pocket expenses that would have been covered by

the Bumper-to-Bumper Warranty. It follows that a Warranty Claimant cannot recover the value

of the Bumper-to-Bumper Warranty (determined by the purchase price of an Aftermarket
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Warranty) when they have suffered no out-of-pocket expenses.14 The court in Patee v. Georgia

Ports Authority cogently reasoned that

No rational person would pay today for health insurance covering yesterday,
assuming a healthy yesterday. The present value of past health insurance, given a
healthy past, is zero. Therefore, when an employee is fired, remains healthy for
two months, then gets more insurance, he is not entitled to any compensation for
the health insurance coverage he would have had during the two months because
it is valueless; the employer's wrongful termination cost him nothing insofar as
health benefits are concerned.

512 F. Supp. 2d at 1380.

50. Lastly, in reviewing the Warranty Claims, it is possible that the Liquidation

Trustee attorneys may have misconstrued at least some Disputed Warranty Claims to assert that

they are seeking the full purchase price of an Aftermarket Warranty even in the absence of actual

expenses, when perhaps they actually purchased an Aftermarket Warranty and did not effectively

communicate the same in the claim. Accordingly, for those claims that identify or reference the

price of an Aftermarket Warranty but do not provide a sufficient indication as to whether the

warranty was purchased, the following verbiage will be included under the “Reason for

Modification” or “Reason for Disallowance” heading in the customized notice for each Disputed

Warranty Claimant:

Claim identifies purchase price of an aftermarket warranty but does not
indicate that claimant purchased aftermarket warranty

F. Mitigation of Damages and the Value of Aftermarket Warranties

51. It is fundamental that under the UCC and common law breach of contract, an

injured party has the duty to make every reasonable effort to mitigate damages. Goodwin, Inc. v.

Coe, 233 N.W.2d 598, 600 (Mich. Ct. App. 1975); Williams v. Am. Title Ins. Co., 269 N.W.2d

14 The purchase price of an Aftermarket Warranty may represent an appropriate, albeit imperfect, baseline to
estimate a contingent and/or unliquidated claim for expenses that may occur in the future that would have been
covered by the Bumper-to-Bumper Warranty.
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481 (Mich. Ct. App. 1978). The breaching party bears the burden of proving a failure to

mitigate. Goodwin, 233 N.W.2d at 60.

52. The cases described above also provide guidance on whether Warranty Claimants

had a duty to mitigate their damages by purchasing an Aftermarket Warranty. Under tort law

and the Age Discrimination in Employment Act (“ADEA”) a former employee, to mitigate his or

her, damages has a duty to reasonably attempt to obtain substitute insurance coverage. See

Farris, 769 F.2d at 966 (“This rule of mitigation . . . serves to reveal whether the employee

actually desired insurance protection, thereby avoiding a windfall.”); Bonura, 629 F. Supp. at

360-61; Patee, 512 F. Supp. 2d at 1381-82.

53. The Court should adopt the view that Warranty Claimants were required to

diligently seek Aftermarket Warranties. Moreover, for those Warranty Claimants who did not

purchase an Aftermarket Warranty, their recovery must be circumscribed by the costs of an

Aftermarket Warranty. Before and after the Warranty Suspension a number of entities, including

household names such as General Motors, offered to the general public Aftermarket Warranties

which provide the same or materially the same coverage as did the Bumper-to-Bumper

Warranty. (Schirm Decl. ¶ 14); cf. Foster v. Excelsior Springs City Hosp. & Convalescent Ctr.,

631 F. Supp. 174, 175 (W.D. Mo. 1986) (finding that the plaintiff had satisfied the duty to

mitigate even though he was not successful in obtaining substitute insurance because plaintiff

established that he was uninsurable). The cost of an Aftermarket Warranties ranged from $1,000

to $3,500. (Id.) By purchasing an Aftermarket Warranty the Saab owner essentially eliminated

the risk of owning a car not covered by the Bumper-to-Bumper Warranty that previously existed.

Furthermore, even if Warranty Claimants were permitted to recover consequential and incidental

damages, which they are not, the purchase of an Aftermarket Warranty would have mitigated any
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alleged harm beyond the cost of repairing or replacing a covered defective part. For example,

the Car Value Claimants generally assert that the Warranty Suspension reduced the value of their

vehicle. Any reduction of value purportedly caused by the Warranty Suspension could have been

eliminated by a purchasing a product, i.e. an Aftermarket Warranty, that would have left the

claimant in the same position as he would have been if the Warranty Suspension never occurred.

54. As the Warranty Claimants were required to undertake reasonable efforts to

minimize, or in this case entirely avoid, any injury that may have been caused by the Warranty

Suspension, each Warranty Claim cannot exceed the average costs of purchasing an Aftermarket

Warrant, which the Liquidation Trustee’s attorneys estimates at this time to be roughly

$1,650.00.

OBJECTION TO DISPUTED VENDOR CLAIMS

55. The Disputed Vendor Claims identified on Exhibit C to the Proposed Order are

not valid claims against the Estate because their existence are not reflected in the Debtor’s

schedules, nor presumably in the Debtor’s books and records that were relied upon when

preparing the Debtor’s schedules. Therefore, the Liquidation Trustee objects to the Disputed

Vendor Claims and requests that they be disallowed and expunged in their entirety. In addition,

the Liquidation Trustee believes that the claim filed by Mark Anthony Brown (No. 111) in the

amount of $9,975.34 is fraudulent. The Liquidation Trustee has discovered a news article

covering Mr. Brown’s fraudulent scheme while a prison inmate in Idaho involving the filing of

false claims in bankruptcy and class-action cases. Mr. Brown’s fraud has been detected and he is

currently being prosecuted on federal charges of mail fraud.
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NOTICE

56. Notice of the hearing on this Tenth Objection or will be provided to: (i) the Office

of the United States Trustee; (ii) all holders of the Disputed Warranty Claims and Disputed

Vendor Claims identified on Exhibits A, B, and C to the Proposed Order; (iii) the agencies for

the states of Indiana, Maryland, and North Carolina that are obligees to certain surety bonds that

were required from the Debtor to conduct business in the state, as well as the Attorney Generals

for each such state; and (iv) all interested parties requesting notices pursuant to Bankruptcy Rule

2002. Further, the Liquidation Trustee has or will deliver a customized notice to each of the

holders of the Disputed Warranty Claims and Disputed Vendor Claims identified on Exhibits A,

B, and C to the Proposed Order which sets forth the claimant’s name, the affected Claim number

to be disallowed or reduced, and the reason for the disallowance or reduction. The custom

notices will be in substantially the same form as the notice attached hereto as Exhibit 3. The

Liquidation Trustee submits that, under the circumstances, no other or further notice is

necessary.

RESERVATION OF RIGHTS

57. By this Tenth Objection, the Liquidation Trustee objects to the Disputed Warranty

Claims and the Disputed Vendor Claims for the specific reasons cited herein. The Liquidation

Trustee reserves his right to amend, modify or supplement the Tenth Objection, and to file

additional objections to any claims (filed or not) against the Debtor’s estate. Moreover, should

one or more of the bases for objection stated in the Tenth Objection be overruled, or otherwise

not sustained, the Liquidation Trustee reserves the right to object to the claims on any other

grounds. For example, the Liquidation Trustee may later discover that the costs to replace or

repair a defective part would not have been covered by the Bumper-to-Bumper Warranty.
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RESPONSES TO OBJECTIONS

58. Filing and Service of Responses. To contest an objection to its Claim under this

Tenth Objection, a claimant must file with the Court, and serve so that it is actually received by

the undersigned counsel, a written response (the “Response”) on or before 4:00 p.m. (ET) on

December 5, 2014.

59. Contents of Responses. Every Response must contain at a minimum the

following:

a. A caption setting forth the name of the Court, the name of the Debtor, the

case number, and the title of this Tenth Objection;

b. The name of the claimant and a description of the basis for the amount of

the Claim;

c. A concise statement setting forth the reasons why the Claim should not be

disallowed and expunged for the reasons set forth in the Tenth Objection,

including, but not limited to, the specific factual and legal basis upon

which the claimant will rely in opposing the Tenth Objection;

d. All documentation or other evidence of the Claim, to the extent not

included with the Claim previously filed with the Bankruptcy Court, upon

which the claimant will rely in opposing the Tenth Objection at the

hearing;

e. The address(es) to which the Liquidation Trustee must return any reply to

the Response; and

f. The name, address, and telephone number of the person (which may be the

claimant or his or her legal representative) possessing ultimate authority to
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reconcile, settle, or otherwise resolve the Claim on behalf of the claimant.

60. Timely Response Filed. If a claimant fails to file and serve a timely Response,

the Liquidation Trustee will present to the Court an appropriate order affecting the Disputed

Warranty Claims listed in the exhibits to the Proposed Order without further notice to the

claimant or a hearing.

61. Service Address. If a Response contains an address for a claimant different from

that stated on the Disputed Warranty Claim, the address in the Response shall constitute the

service address for future service of papers upon that claimant until the Liquidation Trustee

receives written notice from the claimant or the claimant’s counsel of a changed service address.

CERTIFICATION AND COMPLIANCE WITH LOCAL BANKRUPTCY RULE 3007-1

62. The undersigned has reviewed the requirements of Local Bankruptcy Rule 3007-1

and believes that this Objection is in compliance therewith.

CONCLUSION

63. The Liquidation Trustee respectfully requests that the Court enter an order

disallowing or modifying the Disputed Warranty Claims, as the case may be, and disallowing

and expunging the Disputed Vendor Claims, and granting such other and further relief as this

Court deems just and proper.
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Dated: Wilmington, Delaware
November 10, 2014

Respectfully submitted,

POLSINELLI PC

/s/ Jarrett Vine

Christopher A. Ward (Del. Bar No. 3877)
Jarrett Vine (Del. Bar No. 5400)
222 Delaware Avenue, Suite 1101
Wilmington, Delaware 19801
Telephone: (302) 252-0920
Fax: (302) 252-0921

-and-

WILKAUSLANDER LLP
Eric J. Snyder
Eloy A. Peral
1515 Broadway – 43rd Floor
New York, New York
Telephone: (212) 981-2300
Fax: (212) 752-6380

COUNSEL FOR THE LIQUIDATION
TRUSTEE
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Saab Cars North America, Inc. Case No. 12-10344 (CSS)

Debtor.
Response Deadline: December 5, 2014 @ 4:00 p.m.

(ET)

Hearing Date: December 12, 2014 @ 10:00 a.m.

(ET)

NOTICE OF THE LIQUIDATION TRUSTEE’S TENTH (SUBSTANTIVE) OBMNIBUS

OBJECTION TO CERTAIN: (I) CONSUMERWARRANTY CLAIMS; AND

(II) VENDOR CLAIMS

TO: ALL INTERESTED PARTIES REQUESTING NOTICES PURSUANT TO
BANKRUPTCY RULE 2002

PLEASE TAKE NOTICE that on November 10, 2014, Edward T. Gavin, in his
capacity as Liquidation Trustee (the “Liquidation Trustee”) of the SCNA Liquidation Trust, filed
the Tenth (Substantive) Omnibus Objection (the “Tenth Objection”), which objects to proofs of
claims filed in this case and listed on Exhibits A, B, and C to the proposed form of order to the
Tenth Objection. Pursuant to Rule 3007-2 of the Local Rules of Bankruptcy Practice and
Procedure of the United States Bankruptcy Court for the District of Delaware, you are receiving
the exhibits to the Tenth Objection which lists the proofs of claim affected by the Tenth
Objection.

YOUR RIGHTS MAY BE AFFECTED BY THIS OBJECTION and by any further
objection that may be filed. YOU SHOULD THEREFORE LOCATE YOUR NAME AND

CLAIM IN THE OBJECTION AND RELATED DOCUMENTS AND TAKE NOTICE

that any response to the Tenth Objection must be filed with the United States Bankruptcy Court
for the District of Delaware, 824 Market Street, Wilmington, Delaware 19801 on or before
December 5, 2014 at 4:00 p.m. (ET) (the “Response Deadline”). At the same time, you must
also serve a copy of the response upon the Liquidation Trustee’s counsel no later than the
Response Deadline at the following addresses:

Eric J. Snyder
Eloy A. Peral
WILK AUSLANDER LLP
1515 Broadway – 43rd Floor
New York, New York 10036
Fax: (212)752-6380
eperal@wilkauslander.com

Christopher A. Ward
Jarrett Vine
POLSINELLI PC
222 Delaware Avenue, Suite 1101
Wilmington, Delaware 19801
Fax: (302) 252-0921
jvine@polsinelli.com
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A HEARING ON THE TENTH OBJECTION WILL BE HELD ON DECEMBER 12,
2014 AT 10:00 A.M. (ET), BEFORE THE HONORABLE CHRISTOPHER S. SONTCHI,
UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 824
NORTH MARKET STREET, 5TH FLOOR, COURTROOM #6, WILMINGTON, DELAWARE
19801.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE

COURT MAY GRANT THE RELIEF SOUGHT IN THE OBJECTION WITHOUT

FURTHER NOTICE OR HEARING.

Dated: Wilmington, Delaware
November 10, 2014

Respectfully submitted,

POLSINELLI PC

/s/ Jarrett Vine

Christopher A. Ward (Del. Bar No. 3877)
Jarrett Vine (Del. Bar No. 5400)
222 Delaware Avenue, Suite 1101
Wilmington, Delaware 19801
Telephone: (302) 252-0920
Fax: (302) 252-0921

-and-

WILKAUSLANDER LLP
Eric J. Snyder
Eloy A. Peral
1515 Broadway – 43rd Floor
New York, New York
Telephone: (212) 981-2300
Fax: (212) 752-6380

COUNSEL FOR THE LIQUIDATION
TRUSTEE
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EXHIBIT 1
[PROPOSED ORDERWITH EXHIBITS A, B, AND C]
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 11
)

Saab Cars North America, Inc. ) Case No. 12-10344 (CSS)
)

Debtor. )
)

)

)
)

RE: Docket No. ___________

ORDER GRANTING THE LIQUIDATION TRUSTEE’S TENTH (SUBSTANTIVE)

OBMNIBUS OBJECTION TO CERTAIN: (I) CONSUMERWARRANTY CLAIMS;

AND (II) VENDOR CLAIMS

Upon consideration of the Liquidation Trustee’s Tenth (Substantive) Omnibus Objection

and the arguments contained therein and the claims listed on Exhibits A, B, and C attached

hereto and any opposition thereto, if any; and any opposition to the Tenth Objection having been

overruled, resolved, or withdrawn; and the Court finding that: (a) the Court has jurisdiction over

this matter pursuant to 28 U.S.C. §§ 157 and 1334; (b) this matter is a core proceeding within the

meaning of 28 U.S.C. §§ 157(b)(2); and (c) notice of the Tenth Objection was due and proper

under the circumstances and that no other or further notice need be given; and after due

deliberation and sufficient cause appearing therefor; it is HEREBY ORDERED that:

1. The Tenth Objection is sustained and the relief requested therein is granted.

2. The No Liability Claims listed on Exhibit A attached hereto are hereby disallowed

and expunged in their entirety for the reasons set forth in the Tenth Objection.

3. The Overstated Claims listed on Exhibit B attached hereto are hereby modified to

the amounts listed in Exhibit B under the heading “Modified Claim Amount.”
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4. The Disputed Vendor Claims on Exhibit C attached hereto are hereby expunged

and disallowed in their entirety for the reasons set forth in the Tenth Objection.

5. The Order is without prejudice to the Liquidation Trustee’s rights to: (a) object to

the Claims on any additional grounds, if necessary, other than as stated in the Tenth Objection;

and (b) object, on any other available grounds, to any claim in the bankruptcy proceedings of

debtor Saab Cars North America, Inc. (the “Debtor”) or any other claims (filed or not) against the

Debtor’s estates.

6. Nothing contained herein shall constitute, nor shall it be deemed to constitute, the

allowance of any Claim asserted against the estate, including, but not limited to the Claims.

7. This Court shall retain jurisdiction over the estate and the claimants who filed

Claims with respect to any matters related to or arising from the implementation of this Order.

Dated: Wilmington, Delaware
_______________, 2014

_________________________________
The Honorable Christopher S. Sontchi
United States Bankruptcy Judge
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In re Saab Cars North America, Inc.

Tenth (Substantive) Objection to Disputed Warranty Claims and Disputed Vendor Claims

Exhibit A - No Liability Claims (Disputed Warranty Claims)

Name of Claimant Claim Number Claim Amount Reason for Disallowance

1 COLBY, FRADETTE 00044 $36,345.84

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

2 CSISZER, DAN 00787 $50,744.09

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

3 DANGLES, ANGELO 00230 $0.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

4

DELEHANTY,

RONALD 00237 $28,000.00

Claim identifies purchase price of an

aftermarket warranty but does not indicate

that claimant purchased aftermarket warranty.

5

ELIAS, FARES

MOKDESSY 00265 $25,971.20

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

6

FAULKNER,

SHELLEY 00848 $10,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

7 GOROLL, ALLAN 00227 $7,500.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

8 HORSTICK, KAY 00909 $37,900.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

48201498.1

49182341.1
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In re Saab Cars North America, Inc.

Tenth (Substantive) Objection to Disputed Warranty Claims and Disputed Vendor Claims

Exhibit A - No Liability Claims (Disputed Warranty Claims)

9 KINNUNEN, JOHN 00501 $10,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

10 LAWLISS, SCOTT 00889 $6,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

11 NORTHRUP, MARK 00069 $5,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

12 PRITCHARD, RICKIE 00286 $42,881.91

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

13 RAFFOUL, ANN 00897 $3,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

14 REEDER*ROXANNE 00540 $33,820.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

15 RHIEU, DENNIS 00252 $21,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

16 RICHARDSON, CJ 00425 $55,520.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

48201498.1

49182341.1
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In re Saab Cars North America, Inc.

Tenth (Substantive) Objection to Disputed Warranty Claims and Disputed Vendor Claims

Exhibit A - No Liability Claims (Disputed Warranty Claims)

17 ROBERTSON, JAY 00955 $4,500.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

18 RUSSELL, BILLY 00082 $3,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

19

SCHRADER, HENRY

AND MARTINA 00321 $5,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

20

SHENOSKY,

THEODORE 00930 $39,807.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

21

SHIELDS SR, JAMES

E. 00004 $60,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

22

SHIELDS SR, JAMES

E. 00935 $48,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

23 SWINNEY, JAMES P. 00671 $15,852.57

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

24 TAKACH, TIMOTHY 00496 $8,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

48201498.1

49182341.1
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In re Saab Cars North America, Inc.

Tenth (Substantive) Objection to Disputed Warranty Claims and Disputed Vendor Claims

Exhibit A - No Liability Claims (Disputed Warranty Claims)

25

TRAMMELL,

PAMELA 00589 $30,507.59

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

26 TYCH, CAROL 00497 $8,000.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

27 VANNI, NANCY 00663 $0.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

28 WALKER, LAURA 00274 $3,675.00

Claim equals purchase price of vehicle service

agreement purchased prior to the Warranty

Cancellation (as defined in the Tenth

Objection)

29 WOOLF*SUSAN 00895 $0.00

Contains inadequate or no documentation to

support the claim and/or is not compensable

under applicable law as explained in the

Tenth Objection.

$600,025.20

48201498.1

49182341.1
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In re Saab Cars North America, Inc.

Tenth (Substantive) Objection to Disputed Warranty Claims and Disputed Vendor Claims

Exhibit B - Overstated Claims (Disputed Warranty Claims)

Name of Claimant Claim Number Original Claim Amount

Modified Claim

Amount Reason for Modification

1 CAPPELLA, SUZANNE 00878 $3,719.13 $1,219.13

Contains inadequate documentation to

support the claim and/or is not

compensable under applicable law as

explained in the Tenth Objection.

2

GASCOIGNE, PAUL &

DENISE 00944 $4,065.10 $3,500.00

Contains inadequate documentation to

support the claim and/or is not

compensable under applicable law as

explained in the Tenth Objection.

3 MACK, KAREN 00896 $0.00 $294.50

Contains inadequate documentation to

support the claim and/or is not

compensable under applicable law as

explained in the Tenth Objection.

4 RINGO, PAUL 00353 $6,050.00 $100.00

Contains inadequate documentation to

support the claim and/or is not

compensable under applicable law as

explained in the Tenth Objection.

5

ROOMWORKS

INCORPORATION 00861 $5,864.00 $346.56

Contains inadequate documentation to

support the claim and/or is not

compensable under applicable law as

explained in the Tenth Objection.

47904614.1

47904614.3

49182343.1
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In re Saab Cars North America, Inc.

Tenth (Substantive) Objection to Disputed Warranty Claims and Disputed Vendor Claims

Exhibit B - Overstated Claims (Disputed Warranty Claims)

6 WILLIAMS, LEON E. 00938 $4,014.45 $720.45

Contains inadequate documentation to

support the claim and/or is not

compensable under applicable law as

explained in the Tenth Objection.

47904614.1

47904614.3

49182343.1
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In re Saab Cars North America, Inc.

Tenth (Substantive) Objection to Disputed Warranty Claims and Disputed Vendor Claims

Exhibit C - Disputed Vendor Claims

Name of Claimant Claim Number Claim Amount Reason for Disallowance

BROWN, MARK A 00111 $9,975.34

This claim is inconsistent with the Debtor's books and records. The

Debtor's schedule does not reflect the existence of this claim. This

claim does not include a copy of the written agreement between the

parties that evidences that the Debtor is liable for the claim. In

addittion, the Liquidation Trustee believes this claim to be

fraudulent.

E & K TRUCKING,

INC. 00053 $4,143.25

This claim is inconsistent with the Debtor's books and records. The

Debtor's schedule does not reflect the existence of this claim. This

claim does not include a copy of the written agreement between the

parties that evidences that the Debtor is liable for the claim.

TAX TRILOGY, L.L.C 00205 $12,172.25

This claim is inconsistent with the Debtor's books and records. The

Debtor's schedule does not reflect the existence of this claim. This

claim does not include a copy of the written agreement between the

parties that evidences that the Debtor is liable for the claim.

$26,290.84

48201498.1

49182345.1
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EXHIBIT 2
[SCHIRM DECLARATION]
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 11
)

Saab Cars North America, Inc. ) Case No. 12-10344 (CSS)
)

Debtor. )
)

)
)

)
)

DECLARATION OF KURT A. SCHIRM IN SUPPORT OF NOTICE OF THE

LIQUIDATION TRUSTEE’S TENTH (SUBSTANTIVE) OMNIBUS OBJECTION TO

CERTAIN: (I) CONSUMERWARRANTY CLAIMS; AND (II) VENDOR CLAIMS

I, Kurt A. Schirm, pursuant to section 1746 of title 28 of the United States Code,

hereby declare that the following is true to the best of my knowledge, information, and

belief:

1. I submit this declaration (the “Declaration”) in support of “The Liquidation

Trustee’s tenth (Substantive) Omnibus Objection to Certain Warranty Claims” (the “Tenth

Objection”).

2. I serve as chairperson of the Advisory Board for the Post-Confirmation

Liquidation Trust for this case (the “Liquidation Trust”). The Liquidation Trust was established

as a result of confirmation of the “Third Amended Joint Plan of Liquidation of Saab Cars North

America, Inc., the Debtor and Debtor-in Possession, and the Official Committee of Unsecured

Creditors” (the “Plan”). The Liquidation Trust was formed and is governed by the Post-

Confirmation Liquidation Trust Agreement. On behalf of the Advisory Board I signed the Post-

Confirmation Liquidation Trust Agreement.
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3. Prior to the formation of the Liquidation Trust, I served as the chairperson of the

Official Committee of Unsecured Creditors for the Debtor.

4. I am authorized to submit this Declaration on behalf of the Liquidation Trust.

5. Since 1995 I have been president of International Motors, Ltd. (a/k/a Peter

Mueller, Inc.). International Motors, located in Falls Church, Virginia, was a dealer-franchisee

of Saab Cars North America (“SCNA” or the “Debtor”). International Motors was engaged

exclusively in the sale of Saab vehicle and parts and accessories to the public and in the servicing

of Saab vehicles. In my capacity as President of International Motors I managed its day-to-day

operations.

6. From 2000 through 2011 I was president of the Saab National Dealer Council.

7. The other members of the Advisory Board managed and owned Saab dealerships

and continue to manage and own non-Saab brand dealerships.

8. Due my professional experience as detailed above, I have acquired a broad and

intimate knowledge and understanding of the marketing, distribution, operations, production, and

history of the Saab brand and of its various stakeholders.

9. Attached hereto as Exhibit AA is a true and correct copy of the portion of the

service and warranty booklet concerning the various warranties (the “Warranty Booklet”) that

accompanied Saab brand vehicles for 2010 and 2011 year models sold to the public (subject to

the Warranty Suspension explained below).

10. The Warranty Booklet provided various categories of warranties covering vehicle

and parts and accessories purchased by a costumer. The most notable such warranty was the

“New Car ‘Bumper-to-Bumper’ Limited Warranty” (the “Bumper-to-Bumper Warranty”).

Subject to various limitations and exclusions, the Bumper-to-Bumper Warranty required that

Case 12-10344-CSS    Doc 1139-3    Filed 11/10/14    Page 3 of 25



3

49182337.1

“Saab make appropriate corrections [to covered defects] free of charge (parts and labor) during

the warranty period.” The warranty period under the Bumper-to-Bumper Warranty was four

years from the date of the purchase of the vehicle, or 50,000 miles, whichever occurred first. All

2010 and 2011 year models were also covered under the “Saab No Charge Scheduled

Maintenance Program” which covered a period of three years from the date of the purchase of

the vehicle, or $36,000 miles, whichever occurred first.

11. As noted above, the coverage provided under the Bumper-to-Bumper Warranty

included numerous exclusions. One such exclusion were

INCIDENTAL AND CONSEQUENTIAL EXPENSES (RESULTING FROM A
DEFECT COVERED BY THIS WARRANTY OR BY ANY IMPLIED
WARRANTY), INCLUDING BUT NOT LIMITED TO, LOSS OF USE OF THE
VEHICLE, LOSS OF TIME, INCONVENIENCE AND COMMERCIAL LOSS.

(Warranty Booklet, 16) (emphasis in original) (the “Limitation of Damages Clause”).

12. Clauses similar to the above limiting damages for breach of a new car

limited warranty are ordinary and customary in the consumer automobile industry.

13. On December 19, 2011, SCNA indefinitely suspended all warranty coverage for

Saab vehicles (the “Warranty Suspension”). Effective December 19, 2011, SCNA directed its

dealers to remove the Warranty Booklet from the owner information packet accompanying the

sale of new Saabs. The Warranty Suspension was never rescinded and ultimately became

permanent.

14. After (and before) the Warranty Suspension, readily available to the public were

“replacement” or “aftermarket” warranties of Saab vehicles and parts and accessories offered by

third-parties (“Aftermarket Warranties”). The coverage provided by an Aftermarket Warranty is

materially the same as the coverage provided by the Bumper-to-Bumper Warranty. Among the
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entities that offer and/or administer Aftermarket Warranties are General Motors, Zurich

Warranty Company, American Guardian Warranty Services, Inc., Ally Financial, Inc. d/b/a

Repair Advantage, Universal Warranty Corporation, and Allstate. As evidenced by many of the

proofs of claim filed in this case by Saab-vehicle owners seeking to recover damages caused by

the Warranty Suspension, the price of an Aftermarket Warranty sold to the public after the

Warranty Suspension ranged from approximately $1,000.00 to approximately $3,500.00.

15. The circumstances surrounding the commencement of this case and the

insolvency proceedings in Sweden of the Debtor’s parent, Saab Automobile AB (“Saab AB”),

did not and has not caused a material reduction in the availability of replacement parts for Saab

automobiles. Orio AB f/k/a Saab Automobile Parts AB (“Orio”), an affiliate of Saab AB, is the

exclusive world-wide supplier of Saab vehicle parts and accessories. Saab Parts and its North

American subsidiary, Saab Parts North America, are not and has not been the subject of

insolvency or bankruptcy proceedings, in the U.S. or elsewhere, and continue to supply parts and

accessories despite the insolvency and bankruptcy of Saab AB and the Debtor.

16. The information contained in Exhibits A, B, and C to the Proposed Order is true

and correct to the best of my knowledge.

17. The claims listed in Exhibit A to the Proposed Order should be disallowed

because, as further elaborated in the Tenth Objection, these claims contain no documentation or

inadequate documentation to support the claim and/or seek to recover purported damages that are

not compensable from the bankruptcy estate under applicable law.

18. The claims listed in Exhibit B to the Proposed Order should be reduced to the

extent specified in Exhibit B to the Proposed Order (the “Overstated Claims”) because the

Overstated Claims are only partially supported by the documentation filed in support of the
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claim. Therefore, the Liquidation Trust requests that the Overstated Claims be reduced to the

amounts set forth in the column titled “Modified Claim Amount” in Exhibit B to the Proposed

Order for the reasons stated in the column titled “Reason for Modification” and further explained

in the Tenth Objection.

19. The claims listed in Exhibit C to the Proposed Order should be expunged and

disallowed (the “Disputed Vendor Claims”), because the existence of the Disputed Vendor

Claims is not reflected in the Debtor’s bankruptcy schedules. In addition, it appears that the

claim filed by Mark Anthony Brown (No. 111) in the amount of $9,975.34 is fraudulent. The

Liquidation Trustee has discovered a news article covering Mr. Brown’s fraudulent scheme

while a prison inmate in Idaho involving the filing of false claims in bankruptcy and class-action

cases. Mr. Brown’s fraud has been detected and he is currently being prosecuted on federal

charges of mail fraud.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 7 day of November 2014.

By: s/Kurt A. Schirm
Name: Kurt A. Schirm
Title: Chairman of the Advisory Board for

the SCNA Liquidation Trust
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EXHIBIT 3
[CUSTOM NOTICE FORM]
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Saab Cars North America, Inc. Case No. 12-10344 (CSS)

Debtor.
Response Deadline: December 5, 2014 @ 4:00 p.m.

(ET)

Hearing Date: December 12, 2014 @ 10:00 a.m.

(ET)

THE LIQUIDATION TRUSTEE’S TENTH (SUBSTANTIVE) OBMNIBUS OBJECTION

TO CERTAIN: (I) CONSUMERWARRANTY CLAIMS; AND (II) VENDOR CLAIMS

TO THE FOLLOWING CLAIMANT:

Name of Claimant Claim

Number

Claim

Amount

Reason for Disallowance or

Reduction

PLEASE TAKE NOTICE that on November 10, 2014 Edward T. Gavin, in his capacity
as trustee (the “Liquidation Trustee”) of the SCNA Liquidation Trust, filed the Tenth
(Substantive) Omnibus Objection to Certain Consumer Warranty Claims (the “Tenth
Objection”), which objects to certain claims that have been filed in the above-captioned case,
identified in Exhibits A, B, and C to the Proposed Order for the Tenth Objection.

YOUR RIGHTS MAY BE AFFECTED BY THIS OBJECTION and by any further
objection that may be filed. YOU SHOULD THEREFORE LOCATE YOUR NAME AND

CLAIM IN THE OBJECTION AND RELATED DOCUMENTS AND TAKE NOTICE

that any response to the Second Objection must be filed with the United States Bankruptcy Court
for the District of Delaware, 824 Market Street, Wilmington, Delaware 19801 on or before 4:00
p.m. (prevailing Eastern Time) December 5, 2014 (the “Response Deadline”). At the same
time, you must also serve a copy of the response upon the Liquidation Trustee’s counsel no later
than the Response Deadline at the following addresses:

Eric J. Snyder
Eloy A. Peral
WILK AUSLANDER LLP
1515 Broadway – 43rd Floor
New York, New York 10036
Fax: (212)752-6380
eperal@wilkauslander.com

Christopher A. Ward
Jarrett Vine
POLSINELLI PC
222 Delaware Avenue, Suite 1101
Wilmington, Delaware 19801
Fax: (302) 252-0921
jvine@polsinelli.com
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A HEARING ON THE SECOND OBJECTION WILL BE HELD ON December 12,
2014 AT 10:00 A.M. (prevailing Eastern Time) BEFORE THE HONORABLE
CHRISTOPHER S. SONTCHI, UNITED STATES BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE, 824 NORTH MARKET STREET, 5TH FLOOR, COURTROOM
#6, WILMINGTON, DELAWARE 19801.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE

COURT MAY GRANT THE RELIEF SOUGHT IN THE OBJECTION WITHOUT

FURTHER NOTICE OR HEARING.

Dated: Wilmington, Delaware
November 10, 2014

Respectfully submitted,

POLSINELLI PC

/s/ Jarrett Vine

Christopher A. Ward (Del. Bar No. 3877)
Jarrett Vine (Del. Bar No. 5400)
222 Delaware Avenue, Suite 1101
Wilmington, Delaware 19801
Telephone: (302) 252-0920
Fax: (302) 252-0921

-and-

WILKAUSLANDER LLP
Eric J. Snyder
Eloy A. Peral
1515 Broadway – 43rd Floor
New York, New York
Telephone: (212) 981-2300
Fax: (212) 752-6380

COUNSEL FOR THE LIQUIDATION
TRUSTEE
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